RECEIVED
STATE OF WISCONSIN(Q4-24-2017

CLERK OF COURT OF APPEALS
COURT OF APPEALS OF WISCONSIN

DISTRICT Il

Case No. 2016AP001774CR

STATE OF WISCONSIN,
Plaintiff — Respondent,

V.

Scott F. Ufferman,
Defendant — Appellant,

ON APPEAL FROM A JURY TRIAL CONVICTION AND THE TRIA L
COURT RULINGS DURING TRIAL IN THE CIRCUIT COURT OF
FOREST COUNTY, CASE NUMBER 2015-CM-146
THE HONORABLE WILLIAM F. KUSSEL, JR., PRESIDING

RESPONSE BRIEF OF
PLAINTIFF — RESPONDENT

CHARLES J. SIMONO
Forest County District Attorney
State Bar No. 1030774

Forest County Courthouse
200 E. Madison Ave
Crandon, Wisconsin 54520
Office: (715) 478 — 3511
Fax: (715) 478-3490
Charles.Simono@da.wi.gov

Attorney for the Plaintiff-Respondent



TABLE OF CONTENTS

Page
STATEMENT ON ORAL ARGUMENT
AND PUBLICATION. ...t e e e 1
STATEMENT OF THE CASE ... e, 1
STATEMENT OF FACTS...co e 3
ARGUMENT ... e e e e, 7

l. THE DEFENDANT WAS NOT DENIED ENTRY OF THE RESCUE
SQUAD RECORD CONCERNING PUPIL SIZE ................ 7

. IMPEACHMENT OF AN EXPERT WITNESS CAN BE LIMITED TO
THEIR RELIANCE UPON OTHER REPORTS OF EXPERTS NOT IN
EVIDENCE AND SUCH REPORTS MAY BE INTRODUCED FOR
PURPOSES OF IMPEACHMENT AND VERBAL COMPLETENESS.. 8

lll..  THE DEFENDANT FAILED TO ESTABLISH THATIAIN MCGREGOR
SHOULD BE RECOGNIZED AS AN EXPERT AND THAT ANY OF
HIS OPINIONS WOULD BE RELEVANT TO ASSISTING IN THE
DEFENDANT S THEORY.... . ovuiiiii it s et seea e 12

V. THE DEFENDANT WAS NOT ENTITLED TO USE OF
IAIN MCGREGOR'S FINDINGS WITHIN A HYPOTHETICAL
QUESTION OF THESTATE’ SWITNESS AND THE
DEFENDANT IS NOT ENTITLED TOANEW TRIAL ..........e..... 13

CONCLUSION. ...t e e e 15



CASES CITED
State v. Rundle,
166 Wis.2d 715, 480 N.W.2d 518 (Ct. App. 1992)...........7, 8

Karl v. Employers Ins.,
78 Wis.2d 284, 254 N.W.2d 255 (1977....c.ccoiivviiiiieeann . 9

State v. Berg,
116 Wis.2d 360, 342 N.W.2d 258 (Ct. App 1983)........... 13, 14

State v. Rice,
38 Wis.2d 344, 156 N.W.2d 409 (1968)..........cc.eevvennnnnne. 14

SATUTES CITED

Wis. Stat. 8 346.63(1)(aM)...e. e i e e 1
WiS. Stat. 8 904.03 ... ittt e e e 3

Wis. Stat. 8 904.03(24) ... .evve it i 3
Wis. Stat. 8§ 904.03(6) .. vuevernieeiniiee et e e 4
Wis. Stat. § 904.03(8) ...cvuueeiinieeiiie e 4



STATE OF WISCONSIN
COURT OF APPEALS

DISTRICT Il

Case No. 2016AP001774CR

STATE OF WISCONSIN,
Plaintiff — Respondent,

V.

Scott F. Ufferman,
Defendant — Appellant,

ON APPEAL FROM A JURY TRIAL CONVICTION AND THE TRIA L
COURT RULINGS DURING TRIAL IN THE CIRCUIT COURT OF
FOREST COUNTY, CASE NUMBER 2015-CM-146
THE HONORABLE WILLIAM F. KUSSEL, JR., PRESIDING

RESPONSE BRIEF OF
PLAINTIFF — RESPONDENT

STATEMENT ON ORAL ARGUMENT AND PUBLICATION

Oral argument and publication are unnecessargusecthe issues presented
are fully briefed and may be resolved by applyingllxestablished principles to
undisputed facts.

STATEMENT OF THE CASE

The Defendant was originally charged in Forest @puase 2015-CM-
146 for the offense of Operating a Motor VehicletWa Restricted Controlled
Substance'3 Offense contrary to Wisconsin Statute § 346.Ga(h).



An initial appearance was held on September 2, 2(1&%hich time the
defendant appeared without an attorney, he wasgv$2000.00 signature bond
and an adjourned initial appearance was schedateddtober 7, 2015.

On or about October 7, 2015 an adjourned initiglesgpance was held at
which time the defendant again appeared withouatiorney. The matter was
adjourned until October 21, 2015.

On or about October 21, an adjourned initial apgpeee was scheduled at
which time the defendant appeared with attorneyeRokennedy. The defendant
filed a request for substitution of judge.

On or about November 13, 2015 the Honorable WilliBmKussel Jr.,
received the Judicial appointment to preside overcase.

On or about January 15, 2016 another adjournetlirappearance was
held whereby a not-guilty plea was entered andntlagter was scheduled for a
final pretrial on March 31, 2016.

On March 31, 2016 the final pretrial was conduc&dwhich time no
resolution was presented to the Court and the matie scheduled for a Jury Trial
to commence on June 30, 2016.

On June 30, 2016 a Jury Trial was conducted amdefiendant, Scott
Ufferman was found guilty as to the one count oef@ging a Motor Vehicle with
a Restricted Controlled Substance.

On June 30, 2016, the Honorable William F. Kusse),entered a judgment
consistent with the Jury verdict and sentencedié&iendant to 190 days of
incarceration, fined the defendant $3264.00, olar80 month driver’s license
revocation and a 12 month ignition interlock reguient.

On June 30, 2016 the defendant was immediatelgpmded to the Forest

County Jail to commence his 190 day incarceratenog.



STATEMENT OF FACTS

On June 30, 2016 at approximately 8:25 a.m. thegsabeing the State of
Wisconsin and the defendant, Scott Ufferman andatitrney assembled before
the court for pretrial motions.

Defense Attorney, Robert Kennedy, advised durirgpitetrial motions that
his witness, Wanda Cheney [referred to as Melintlarn@y in the Defendant’s
appellate brief] was on the rescue squad and tiatdsl not want to attend the
trial due to a personal issue. (8: 23-25). AtyriKkennedy further indicated that
he told Ms. Cheney that she was not necessarB-@2and 9: 1).

Defense attorney Kennedy confirmed that he wislwedse his proposed
treatises to question the State’s witnesses aridtlibadefense did not have any
witnesses available to testify to the same to wiingh State objected throughout
the pretrial motions citing 904.03 (11: 11-19).tokbhey Kennedy later noted that
the defense did not have any witnesses preserdstdytas he [the defendant]
can't afford anything like that. (40: 8-11). Theal court stated that, under such
circumstances, the expert witness is asked if twsider the treatise to be an
authoritative document or authoritative author ahocument. (11: 20-23).
Defense attorney Kennedy stated that he was umntersato whether the State’s
witness would agree that lain McGregor (Defendaexkibit 27) is authoritative.
(11:24-25; and 12:1).

Defense Attorney Kennedy opined that his exhibia®#or was in fact an
expert, in part, because the author, lain McGregas a presenter at an IBM
conference. (13:6-8). Kennedy continued by sgatirat McGregor had to be an
expert as IBM is a national organization and Mc®regpuld not be a presenter if
he was not an expert. (13:11-13). Kennedy latgued that his exhibit 27 and
associated materials may get in through a hearsagpdon under 908.03(24) as a

catch all exception. Kennedy continues by statioge of our exceptions apply as



the materials are not private under 908.03(6) dedarganization and materials
are not totally government controlled under 90803(25: 6-11).

The trial court, through a series of questions andwers from attorney
Kennedy, attempted to understand the intended uteealefendant’s exhibit 27
and related lain McGregor materials. The trial rtostated that, as they
understood the argument, there would be a Staterewftness and that Kennedy
would like to get the expert to agree that the authf his exhibit 27 and related
materials is an expert. The trial court continbgdstating that should the State’s
expert agree then Kennedy wants to ask if the sewktetrahydrocannabinols can
go up in the system due to different reasons. f{fia& court concluded their
understanding by stating that if the State expeastssthey can then the final
guestion will be if it is possible that there woudd no tetrahydrocannabinols in
the system at the time of the crash. (22:13-ZBnnedy agreed with the court as
to the line of questioning and understanding bycihert.

The trial court further questioned Kennedy as tetbr he knew what the
answer would by the State’s expert to whitbnnedy replied that the State’s
expert is not going to know. Kennedy continued bygtating that the State’s
expert won’t know the answer because the testing lthe federal government
has a weakness which is another exhibit he has frodHTSA as the testing
flaw is that no one can tell when the substance wasgested. (23: 2-9).
Kennedy later went on to state that lain McGregor $ the only guy that has
ever tested for the presence of tetrahydrocannabir® after physical activity
and other means. Kennedy exclaimed that nobody hasver tested that but
McGregor. (41: 5-25).

The trial court explained its concern by remindikgnnedy that normally a
party, such as the defense, would bring in peopteszientists. The people that
are conducting the tests and can explain the téopypa@and further explain how
they are achieving their results. (42:1-6). Thaltcourt, during the pre-trial

motions denied the use of exhibit 27 due to thétfeat the defendant was not able



to provide a foundation that is agreed upon th#ioie some type of known
scientific policy and procedure as to the way #&ihg is done. The trial court
continued by stating that the defense is telling ¢burt that the testing is a new
procedure and the defendant has no one presesstify tas to how the procedure
is done. (43: 9-21).

During the trial, the court held that the Statelgert, William Johnson,
would be considered an expert in the areas of thldical and the physical
response that the body has to some of the commaotroled substances,
including but not limited to the active ingrediemdetrahydrocannabinol. (25: 20-
25). Kennedy, with the holding of the court regagd William Johnson,
proceeded to cross-examine him regarding the effét tetrahydrocannabinol
has in regards to pupil size. ( 254 — 257). Whtlidohnson did testify that the use
of cannabis is expected to dilate the pupils. (23515). William Johnson, upon
his own recollection did not know the normal rar@fepupil sizes. The State
objected several times to the defense attemptskogaestions about pupil size
due to the lack of foundation and the court susthisaid objections. (256: 2-25;
and 257: 1- 4) The trial court elected to haveoa dire done of the witness
outside the presence of the jury. (pages 257 ¥. 280

The trial court first asked if there was any docuattbat showed the size of
the defendant’s pupil size to which Mr. Kennedyiadd that he has an exhibit in
record. (258: 9-25). The trial court asks Mr. Kedy two questions, the first
being now that you have a document that can bettthoutside the hearsay rule,
but with that how are you going to introduce thewoent? The second question
being a follow up in regards to the State’s exp@filliam Johnson, asking how
the defense can cross examine him on pupil sizenveedoes not recall normal
pupil size ranges. (259: 4-25). The trial courtezgr with Mr. Kennedy that the
emergency report showing the pupil size of the midd@at does in fact fit a hearsay
exception but Mr. Kennedy did not have anyone,ea$idm his client to present

the document. The trial court asked Mr. Kennedigafwanted to introduce the



document concerning pupil size of the defendamtuph the defendant himself to
which Mr. Kennedy responded that “it wouldn’t dorhany good”. (264: 1-12).

During the voir dire of William Johnson, he indiedtthat the exhibit given
to him by Mr. Kennedy was not sufficient to allovimhto provide an expert
opinion and that more information would be need@&¥.1: 14-25; - 275: 1-9).

The trial court, through later voir dire of Williadohnson, held that he does
not have an expertise to answer questions regattmgdrugs are incorporated
into the fat of the body and how they are reledssk into the body or otherwise
is outside of his expertise and therefore will albdw him to give an opinion on
that. (297: 2-17).

Mr. Kennedy proceeded to cross examine William 3$ohnregarding
ingestion of drugs and the ability to later deteraiif at all possible, the time the
ingestion took place based on lab results. (3625)1 William Johnson, again
while on cross examination, indicated that he estidth that the defendant ingested
the marijuana roughly a half an hour to five or Bours prior to the testing but
that just under two hours was the targeted timhn@fmost recent use. (305: 1-6).
William Johnson further stated that he is not tgisiy to any degree of scientific
certainty that he [the defendant] ingested marguaithin that range as it is an
estimate but the testimony regarding the test tesllowing the presence of the
delta 9 he is testifying to a reasonable degresiehtific certainty. (305: 24-25; -
306; 1-6).

The defendant waived his constitutional rightsamain silent and testified
at his the jury trial. (311: 20-25 to 315: 1-13Jhe defendant, while on direct
examination, admitted that he has used marijuamagfout his life. (324: 9-11).
The State asked the defendant to be more spesit lais marijuana use based on
the defense counsel opening statement remark tmat defendant smokes
marijuana all the time. (326: 23-25). The defertidadicated that in the course of
a year he probably smokes marijuana two-thirdshef year. (327: 1-2). The

defendant further agreed that he was driving a meg¢tiicle on a road prior to



having an accident on the day in question assatiai the trial. (327: 5-7). The
defendant further acknowledged that he did not laeinformation to refute the
expert testimony given by the State witness ashto level of delta-9 in the

defendant’s body as reported by the lab resuB27:(8-25).

ARGUMENT

l. THE DEFENDANT WAS NOT DENIED ENTRY OF THE RESCUE SQUAD
RECORD CONCERNING PUPIL SIZE .

The defendant’s first argument is that the tr@int used an erroneous
standard of review regarding the process in whestue squad sheets associated
the defendant’s pupil size should be admitted. paltties agreed that the
document met an exception to the hearsay preclimioopinions differed as to
how the document could be presented. The defensesel, Mr. Kennedy had
released the author of the document from her sutgpgor to trial. The trial
court attempted to alleviate the problem by sugggshat Mr. Kennedy have the
defendant testify to the document to which Mr. Kesyindicated such testimony
would do him no good. (264: 1-12).

The State objects to the defendants use and nefete any pupilometer
being used on the defendant to determine his gigsland also objects to who, if
anyone used said device as neither are part aetoed nor of the exhibit seven
(7) in which the defendant is referencing on pageflhis brief.

Based on the case law cited and relied upon byé¢fendant, it appears
that he failed to complete the analysis of theeéStatRundle court 166 Wis. 2d
715, 728-729, 480 N.W.2d 518 (Ct. App. 1992). Rwndle court clearly noted

that a document to which, as the defense relieslingcal and non-diagnostic

evidence that is any information that would notdisputed by trained medical
personnel. Id. The Rundle court highlighted thathsclinical evidence is based on

objective findings such as temperature, x-ray teswnd lab test results and



evidence that is not part of this would be imprassj conclusions and diagnoses
of medical staff. Id. The Rundle court noted tay such error by the court in the
admission of such a non-diagnostic document mawg leenstitutional error but
that such an error would be considered harmleggitourt can declare the belief
that it was harmless beyond a reasonable doubtubecthere is no reasonable
possibility that the error contributed to the cartan. 1d. at 729-730.

The State does not concede that the document isliagnostic evidence
that would have been created by a trained mederalop as no evidence is in the
record as to establish the credentials and/orthaleMs. Cheney has and is
capable of performing. Moreover, the defendanttegtify and was afforded the
trial court the opportunity to testify to the doceimt. The defense attorney refused
that opportunity as noted above despite the fattttie defendant did testify later
in the day. Additionally, The State believes ity are entitled to cross-examine
Ms. Cheney as to the process in which she condinetedvaluation of the
defendant and was opposed to the entry of the dectuwmwithout a witness with
personal knowledge as to the information in thalakh

The State respectfully requests the Court to fijairest the defendant and
in doing so hold that the document in question praperly excluded by the trial
court absent the opportunities intentionally avdidey the defendant that were
available. Alternatively, should the Court detarenthat the document was non-
diagnostic and part of a clinical non-diagnostioding, the State respectfully
requests that a finding against the defendant bgllmade as any potential
constitutional error was harmless in nature beyanceasonable doubt because

there is no reasonable possibility that the eromtrcbuted to the conviction.

I. IMPEACHMENT OF AN EXPERT WITNESS CAN BE LIMITED TO THEIR
RELIANCE UPON OTHER REPORTS OF EXPERTS NOT IN EVIDE NCE AND
SUCH REPORTS MAY BE INTRODUCED FOR PURPOSES OF IMPEACHMENT
AND VERBAL COMPLETENESS.




Under Wisconsin case law it has been held that ed@man expert relies on the
reports of other experts to which said reportsnatan evidence, those reports in
their relevant and competent portions may be iniced in evidence, by the party
adverse to the expert, for purposes of impeacharehiverbal completeness. Karl
v. Employers Ins., 78 Wis.2d 284, 300, 254 N.W.38 p1977).

The defendant, through his brief mentions opinimagle by the State

expert as to both an approximate time frame ashenwvthe tetrahydrocannabinol
was ingested and to pupil size. However, it appmmigh the subsequent
argument following the mention of both opinionstttiee defendant is focused on
and challenging their right to impeach the expstioapupil size only and thus the
State shall address this issue only.

The defendant, through his attorney Mr. Kennedys€ examined the
investigating deputy, Jason Novak, in regards saraining and expertise in
determining if someone is impaired and what he $dok if someone is in an
accident. (190:10-25, - 193: 1-15). During thessrexamination of Deputy
Novak, he testified that it was his belief that tefendant’s pupils were equal size
at the time he arrived at the scene of the accid&88: 13-15). Mr. Kennedy
attempted to solicit testimony from Deputy Novagasding the defendant’s
exhibit (7) seven to which the State objected.e frtal court asked Mr. Kennedy
as to what his purpose was for attempting to qoestie deputy in regards to the
exhibit and specifically asked if it was for implatent purposes to which Mr.
Kennedy responded “Well.....it could be.” (193: 13-36d 194: 1-20). The court
upheld the State’s objection. The defendant,utjinccross examination of deputy
Novak established that the defendant’s pupil see® of equal size.

The defendant also cross examined the State’steXjgiliam Johnson,
regarding pupil sizes. The defendant was handizhdant’'s exhibit 10 which
was a three (3) page excerpt from the National WaghTraffic Safety
Administration (NHTSA) manual. (253: 10-21). \iakin Johnson noted that he
was holding a three page exhibit and that the {hage is numbered as page ten



(10). (253: 10-21). Mr. Kennedy questioned Willidohnson regarding the
findings within the four corners of exhibit ten {10Mr. Kennedy specifically
asked “if someone has unequal pupil size, is thandication that they are under
the influence of THC?” (253: 25, and 254: 1-2)illMm Johnson responded by
noting that exhibit 10 does not agree with the qaegosed by Mr. Kennedy.
William Johnson read aloud a portion of the thwage exhibit (10) stating that
The document indicates that a person is to lodkeasubjects eyes to determine
whether the pupils appear to be equal. If thelpwgppear to be unequal, a further
check will be necessary. (254: 1-8). William Johmagp to this point, was not
giving his own opinion but was reciting from thdelese exhibit (10). William
Johnson did agree, based on his own experienasf thupils are of equal size
that such is a normal finding. (254: 12-14). Vditi Johnson, in testifying to his
own experiences, was not asked to give an expertoopnor was he questioned
as to what sources comprised his own personal exmpes.

William Johnson did not give any testimony, exmgrinion or otherwise,
as to the what the normal range of pupil size wandather than he stated that he
does not remember them (256: 2-5). The trial condetermining that William
Johnson was an expert regarding the biologicalpduydical response the body has
to some common controlled substances, includingjmaa@, discussions and
admissions were made by William Johnson that hisitrg in the area of physical
responses is from quite some time ago and thaase ot of minute details that
his brain would never remember completely. (251t 282: 1-9). The trial court
confirmed with William Johnson that he was awai the response of “I don’t
know is an acceptable answer” to which he respondéte affirmative. (252: 1
-13).

The trial court held a voir dire of William Johmsoutside the presence of
the jury whereby he questioned defense counsel lasvt Mr. Johnson can be
cross-examined on the matter of pupil size whehaseclearly stated that he does
not recall. (259: 21-25).

10



William Johnson was shown exhibit (7) and askdtkihas ever seen it
before to which he responded that he has not dexse texact three pages that
comprised exhibit (7) but has seen similar titlggm (271: 19-24). William
Johnson acknowledged that his training regardingilize would have been
from similar documents that the three page exaapiprising exhibit (7) appears
to be but that there are many different versiokgilliam Johnson continued by
stating that he is hesitant to just receive a feqygs stapled together which does
not represent the entirety. (272: 1-8). Willianmdson further testified that if he is
so careful to read every notation because he @dabf being misrepresented in
what he says. ( 272: 8-13).

William Johnson went on to state that at 50 ye#rsage he does not
remember things like he used to and that he reftsemswer questions when
being asked specific ranges that were used inrdisinig in such a manner to just
spit them out. (273: 6-12). William Johnson, upaguiry by the trial court, noted
that if he were in his lab and asked to find thenmad pupil ranges that he would
look at manuals that existed in the laboratorynted versions of it, that he would
go online, confer with colleagues in the businessl @oworkers across the
country. (273:19-25, and 274: 1-2). The court dsikeexhibit (7) in itself was
sufficient for William Johnson to provide an opinitoday to which he responded
“No”. (274: 3-5).

Defense counsel never offered to provide Williaahrnkon with the entirety
of the publication in which the stapled three paghibit (7) was purported to
come from in an effort to possibly alleviate cartabncerns of the State’s expert.
Additionally, defense counsel never inquired asvteether William Johnson was
comfortable offering a lay opinion based on hisezignces as they had done in
regards to pupil dilation as referenced above. (22414).

William Johnson never gave an opinion as to pspk and subsequently
did not rely on any documents to give his answeang¢hat he did not recall such

size range. The defense wishes to impeach an am$Wiedon’t know” contrary

11



to what the Wisconsin case law provides. The rgnagdrial would have been for
the defense to present their own witness that aamslier with the information in
which they wished to present to the jury.

The State respectfully requests that the Coudt digainst the defendant and
in doing so hold that under the current facts beatvas not entitled to impeach the

State’s Expert witness.

IIl. T HE DEFENDANT FAILED TO ESTABLISH THAT |AIN MCGREGOR SHOULD
BE RECOGNIZED AS AN EXPERT AND THAT ANY OF HIS OPIN IONS WOULD
BE RELEVANT TO ASSISTING IN THE DEFENDANT 'S THEORY.

Based on review of the defendant’s brief, hiscthiourth and fifth
arguments appear to be inter-related to the samienilar principles and will
therefore all be responded to at this time.

As referenced above in the Statement of the fautdsiacorporate herein,
the trial court, during the pre-trial motions dehihe use of exhibit 27, which is
lain McGregor’s related materials along with alhet documents and recordings
associated with lain McGregor due to the fact thatdefendant was not able to
provide a foundation that is agreed upon that vatlosome type of known
scientific policy and procedure as to the way #&ihg is done. The trial court
continued by stating that the defense is telling ¢burt that the testing is a new
procedure and the defendant has no one presesstify tas to how the procedure
is done. (43: 9-21).

Defense attorney Kennedy stated that he was umnteatato whether the
State’s witness would agree that lain McGregor €@ndant's exhibit 27) is
authoritative. (11:24-25; and 12:1). Moreover, &efe attorney Kennedy never
asked the State’s Expert if he ever heard of laaGkégor to see if he could have
possibly recognized him as an expert.

Defense attorney Kennedy stated during pretrial ionst that lain

McGregor is the only guy that has ever tested fbe tpresence of

12



tetrahydrocannabinols after physical activity antheo means. Kennedy
exclaimed that nobody has ever tested that but gt (41: 5-25).

The trial court explained its concern by remindikgnnedy that normally a
party, such as the defense, would bring in peopteszientists. The people that
are conducting the tests and can explain the téogpand further explain how
they are achieving their results. (42:1-6). Deéeattorney Kennedy did not have
lain McGregor available to testify nor anyone thatlerstood his testing in order
for the court to find McGregor to be an expert. the event that such a witness
would have been available to testify, the Court Mdwave still needed to find that
the testing was relevant under the Daubert tesawever, the State is of the
opinion that due to the lack of any finding as to®fegor’s expertise and the lack

of any other withnesses such a test was not negessar

The defendant also argues that McGregor’s scientifidings were not
prejudicial as presented in a radio broadcast uexleibit 27. Once again, we first
need to have McGregor’s testing recognized whichk h@en addressed above.
Moreover, the trial court held that the radio broast which comprised exhibit 27,
carries with it a real risk of undue prejudice amdsubstantially more than it
probative value. The trial court further notedttbace we deal with radio or
television broadcasts, they are made for populaswmption. (39: 1-22).

The State respectfully requests that the Coudt digainst the defendant and
in doing so hold that trial court properly exerdsés discretion in determining
whether to recognize McGregor as an expert alont excluding the collateral
exhibits and opinions associated with McGregor.

V. THE _DEFENDANT WAS NOT ENTITLED TO USE OF |AIN MCGREGOR’S
FINDINGS WITHIN A HYPOTHETICAL QUESTION OF THE _ STATE'SWITNESS
AND THE DEFENDANT IS NOT ENTITLED TO A NEW TRIAL

Under Wisconsin law hypothetical questions in eixamg and cross-

examining expert witnesses in a criminal case armjited. _State v. Berg, 116
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Wis.2d 360, 368, 342 N.W.2d 258, 262 (Ct. App. 1988ing State v. Rice, 38
Wis.2d 344, 156 N.W.2d 409 (1968). The Berg antkRiourts held that the

hypothetical questions must be based on facts wiawlke been offered as

evidence. Id.

The State’s Expert, William Johnson, offered andiopm as to the testing
of the defendant’s blood and specifically that thsults contained regarding the
test results showing the presence of the deltand tlaat he was testifying to that
finding with a reasonable degree of scientific @iatty. (305: 24-25; - 306; 1-6).
William Johnson also offered lay opinion, basech@own experiences, that if
pupils are of equal size that such is a normaliigd(254: 12-14).

The above two opinions are the only ones givelMiiam Johnson, the
first being to the testing of the defendant’s bloié second being to pupil size.
None of the facts within evidence had anythingdonath effects of the testing as
affected by an accident, the causation of deltei@ggenerated in the defendant’s
blood and so forth.

William Johnson testified on cross examination #ibof the testing he
does is a detection of prior use and used that pbeathat if a subject is stopped at
1:00 a.m. and their blood is tested at 1:01 a.mnesne minute later any drugs
that we would be able to detect are there fromrpuse. (301: 17-22). William
Johnson also testified further on cross-examinatat a subjects blood test will
not have anything to do with the Tetrahydrocannalbstored in the subjects fat
cells. (302: 22-25).

The defendant wished to pose hypothetical questiegarding the
causation of the delta-9 in the defendant’s body, @erhaps show that it was not
there at the time he was driving based on theN&iGregor studies and opinions
addressed above.

Following the holdings in both Berg and Rice, tledendant was fully

entitled to ask hypothetical questions associatiétl thve laboratory process, blood

results and prior use by the defendant. The fa£te causation of the delta-9 in

14



the blood stream are not facts that have beeneaffas evidence and thus the
defendant is barred from using causation in a hgtatal.

The State respectfully requests that the Courtdigainst the defendant and
in doing so hold that trial court properly exercises discretion in denying the use
of hypothetical questions associated with lain Megar and the causation of
delta-9 being placed in the body.

CONCLUSION

The State respectfully submits to the Court a estjubased on the above
document, that the holdings of the trial court werthin its proper discretion and
that the defendant was properly denied use of afgrence to lain McGregor, to
include all findings, opinions, and recordings ainl McGregor. The defendant,
by his own choice, did not ready any witnesses wet familiar with the theory
in which they wished to present and absent any sutitesses said theory was
properly denied as facts were not in evidence dabdaausation of delta-9 being
located in the defendant’s blood other than by ofthe State’s Expert stating he

knows it to be detected based on prior use of #fendiant.

Dated this 19 day of April, 2017

Respectfully submitted,
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