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ISSUES PRESENTED

Did the Court err in denying the Appellant’s motitinsuppress evidence
following a traffic stop where the Court found reaable suspicion for a traffic
stop that occurred at 12:49 a.m., with the drivperating his vehicle on a
roadway under construction in violation of signdigating “No Through Traffic”

while the vehicle bears plates registered to aessie 7 or 8 miles away?

STATEMENT ON ORAL ARGUMENT AND PUBLICATION

The State requests neither oral argument nor mtldic. This Court may
resolve this case by applying well-established llgganciples to the facts

presented.

SUPPLEMENTAL STATEMENT OF THE CASE AND STATEMENT OF
FACTS

On September 12, 2015, at approximately 12:49 aMilage of
Caledonia Police Officer Buer was on duty when bseoved a vehicle being
operated northbound on Nicholson Rd. south of DlovkdRd., in the Village of
Caledonia, County of Racine, State of Wisconsinfc. Buer stated that the
vehicle traveled past several clearly posted sigdgating that this stretch of
road was closed for construction. Ofc. Buer stdked he also ran the vehicle’s
registration, and observed that the vehicle ligted305 Arthur Ave. in Racine,

which is over 6 miles southeast.



Ofc. Buer stated that he initiated a traffic stoyl adentified the operator
as Brandon Swiecichowski, the defendant. The digfehstated that he was on
his way home to 3636 Lynndale Dr. Ofc. Buer stdbed while speaking with the
defendant, he detected a strong odor of intoxicantthe defendant’s breath and
body, and further observed that the defendant's eyere glassy and bloodshot,
and his speech was slow and slurred. The defenddntitted to having
consumed four beers. Ofc. Buer stated that thendieint performed field sobriety
tests (HGN, walk-and-turn, and one-leg stand), @nad based upon his training
and experience, Ofc. Buer determined that the diefenfailed all three. An on-

scene PBT registered a 0.89 breath-alcohol level.

Ofc. Buer stated that the defendant was conveyedllt&aints Hospital
for an evidentiary blood draw, which was completeth the defendant’s consent
at 2:03 a.m. after the defendant was read the rimfoy the Accused” form
verbatim. Subsequent testing of this sample shotheddefendant’s blood-
ethanol concentration was 0.88 g/100 mL.

STANDARD OF REVIEW

Whether reasonable suspicion or probable causedsssary for a law
enforcement officer to stop a vehicle is a questbriaw the Supreme Court
reviews de novo. U.S.C.A. Const.Amend. 4; W.S.An§loArt. 1, § 11Sate v.
Houghton, 2015 WI 79, 364 Wis. 2d 234, 868 N.W.2d 143.



ARGUMENT

REASONABLE SUSPICION AND PROBABLE CAUSE TO CONDUCA
TRAFFIC STOP EXIST WHEN, AT 12:49 AM., A DRIVER (HRATES A
VEHICLE ON A ROADWAY UNDER CONSTRUCTION IN VIOLATION OF
SIGNS INDICATING “NO THROUGH TRAFFIC” WHILE THE VEHCLE
BEARS PLATES REGISTERED TO A RESIDENCE 7 OR 8 MILBSVAY.
Driving on a roadway marked “No Through Traffic” ik displaying
license plates registered “7 or 8 miles from theatmn” constitutes reasonable
suspicion for an officer to conduct a traffic stopriving in an area marked only
for local traffic, as the Appellant did here, prdes an officer with the ability to
determine if the vehicle is in fact part of locadffic. In this case, as the vehicle
the Appellant operated bore non-local registratihis provides the basis for a
violation of Wisconsin traffic statutes as the Alipat has failed to obey a traffic

sign or signal.

Wisconsin Statute § 346.04(2) states in pertinart hat, “No operator of
a vehicle shall disobey the instructions of anyoddf traffic sign or signal unless
otherwise directed by a traffic officer.” Pursuatat the Federal Highway
Administration, “Road Closed to Through Traffic'gas “should be used where
through traffic is not permitted, or for a closwseme distance beyond the sign,
but where the highway is open for local traffic tapthe point of closure.”See
Manual On Uniform Traffic Control Devices, Regulatd&igns, published by the
U.S. Department of Transportation, Federal Highwadministration,
http://mutcd.fhwa.dot.gov. Wisconsin follows initsundicating that local traffic
only signs may be used at the point of closurecdeas beyond the closure is
allowed for traffic originating within, or havingedtination on, the portion of the
roadway closed to through trafficSee Wisconsin Manual on Uniform Traffic



Control Devices, Section 6F.09, Local Traffic Orffigns (R11-3a, R11-4),

http://wisconsindot.gov.

A traffic patrol officer's traffic stop of a vehels a “seizure” of “persons”
under the Fourth Amendme@te State v. Popke, 317 Wis.2d 118, § 11, 765
N.W.2d 569 (citations omitted). “A traffic stop enerally reasonable if the
officers have probable cause to believe that didrafolation has occurred, or
have grounds to reasonably suspect a violationbkas or will be committed.”
Id. (citations and internal quotation marks omijte@®ate v. Iverson, 2015 WI
101, § 44, 365 Wis. 2d 302, 326, 871 N.W.2d 6612 6The court judges
reasonableness in this context by “balance[ing}the. public interest and the
individual's right to personal security free frombigrary interference by law
officers.” Sate v. Iverson, 2015 WI 101, 1 50, 365 Wis. 2d 302, 330, 871 N4V.
661, 674, See alsgate v. Malone, 274 Wis.2d 540, § 21, 683 N.W.2d 1 (quoting
Mimms, 434 U.S. at 109, 98 S.Ct. 330).

“Probable cause refers to the ‘quantum of evidembieh would lead a
reasonable police officer to believe’ that a t@ffiolation has occurredRate v.
Iverson, 2015 WI 101, 1 56, 365 Wis. 2d 302, 333, 871 N4VE61, 676, See
Popke, 317 Wis.2d 118, 1 14, 765 N.W.2d 569 (quotiupnson v. State, 75
Wis.2d 344, 348, 249 N.W.2d 593 (1977)). “The emitke need not establish
proof beyond a reasonable doubt or even that guiftore probable than not, but
rather, probable cause requires that ‘the inforomalead a reasonable officer to
believe that guilt is more than a possibility.Id. (quotingJohnson, 75 Wis.2d at
348-49, 249 N.W.2d 593).

In State v. Houghton, 364 Wis.2d 234, 250, 868 N.W.2d 143 (Wis. 2015),
the Court adopted this rule, finding that “reasdeauspicion that a traffic law



has been or is being violated is sufficient to ifysall traffic stops” and that
“[w]hen weighed against the public interest in safads, we are satisfied that the
‘temporary and brief’ detention of a traffic stop an ‘appropriate manner’ in
which a police officer may ‘approach a person farpmses of investigating
possibly criminal behavior” and detain an indivitdé@r the purpose of inquiry.
Id. As “[s]uspicious conduct by its very nature dmbiguous...the principal

function of the investigative stop is to quicklysodve the ambiguity.”ld.

In this case, the arresting officer observed aalehiraveling down the
roadway in an area marked with “Road Closed to UighoTraffic” at 12:49 a.m.
(R-App 7-8) The vehicle's registration plates, ptain view to the officer,
registered to a municipality several miles awaR-App 9-10) The roadway had
been the source of numerous citizen complaints pR-A-8), and the roadway
was in a state of construction, or disrepair. (BBA, 15) For these reasons, the
officer’'s objective observations provides the regei reasonable suspicion and
probable cause to effectuate a stop of the App&laehicle as found by the trial
court on February 17, 2016 and again at the Appidlanotion to reconsider,
heard on May 18, 2016.



CONCLUSION

For the foregoing reasons, the State respectfatiyests the Court affirm

the circuit court’s holding dated May 18, 2016.

Dated at Racine, Wisconsin, this December 16, 2016.

Respectfully submitted,

Attorney Lillian V. Lewis
Assistant District Attorney
State Bar No. 1086838
lillian.lewis@da.wi.gov

Office of the District Attorney
Racine County Courthouse

730 Wisconsin Avenue

Racine, Wisconsin 53403-1274
General: (262) 636-3172
Facsimile: (262) 636-3346



FORM AND LENGTH CERTIFICATION

| hereby certify that this petition conforms to thales contained in
Section 809.01 of the Wisconsin Statutes for atipatiand memorandum
produced with a proportional serif font, minimumnping resolution of 200 dots
per inch, 12 point body text, leading of a minim@rpoints, maximum of 60
characters per full line of body text, and a 1.5gimaon each side pursuant to
Wis. Stat. 8809.81. The length of this petiteord memorandum is 1,207 words,
6 pages.

Dated at Racine, Wisconsin, December 16, 2016.

Respectfully submitted,

Attorney Lillian V. Lewis
Assistant District Attorney
State Bar No. 1086838
lillian.lewis@da.wi.gov



CERTIFICATION OF MAILING

| hereby certify that this this petition for leateappeal a non-final order
was deposited in the United States mail for dejiterthe Clerk of the Court of

Appeals by first-class mail, or other class of ntladt is at least as expeditious, on

the 14th day of December, 2016.
Dated at Racine, Wisconsin this December 16, 2016.

Respectfully submitted,

Attorney Lillian V. Lewis
Assistant District Attorney
State Bar No. 1086838
lillian.lewis@da.wi.gov




CERTIFICATION OF ELECTRONIC FILING

| hereby certify that | have submitted an electcaropy of this BRIEF of
PLAINTIFF-RESPONDENT, excluding the appendix, ifyarwhich complies
with the requirements section 809.19(12).

| further certify that this electronic petition identical in content and
format to the printed form of the petition for rewi filed on or after this date.

A copy of this certificate has been served with piag@er copies of this
petition filed with the Court and served on all opmg parties.

Dated at Racine, Wisconsin this December 16, 2016.

Respectfully submitted,

Attorney Lillian V. Lewis
Assistant District Attorney
State Bar No. 1086838
lillian.lewis@da.wi.gov






