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STATEMENT OF THE ISSUES

QUESTION PRESENTED
Did the circuit court err in finding that Serge@#utz had reasonable
suspicion a traffic violation occurred and denyirfgpmas M. Gibson’s

pre-conviction motion to suppress evidence based ap unlawful stop?

BRIEF ANSWER

No. The circuit court correctly held that Sergeaattz had reasonable
suspicion Thomas M. Gibson violated a traffic langd properly denied

Mr. Gibson’s motion to suppress evidence.



POSITION ON ORAL ARGUMENT AND PUBLICATION

The Plaintiff-Respondent (“State”) submits thadl@rgument is
unnecessary because the issues can be set fdytinftiie briefs.
Publication is unnecessary as the issues presezitdd solely to the

application of existing law to the facts of theart



STATEMENT OF THE CASE

On August 15, 2015, at approximately 1:06 p.mrg&ant Bautz
performed a traffic stop on Thomas M. Gibson’s ekhiwhich
subsequently led to Mr. Gibson’s arrest for drivimigile intoxicated.
(R.34:6, 8). Atthe time, Sergeant Bautz was péperpendicular to Lac
La Belle Drive, which has a notably low posted spkmit of 15 miles per

hour. (d.:6).

While parked on Lac La Belle Drive, Sergeant Banligerved Mr.
Gibson’s vehicle traveling at what he visually estted as 25 miles per
hour. (d.:7). Sergeant Bautz activated his stationary haltdtadar device
and pointed it at the vehicldd(:7). The radar read Mr. Gibson’s speed as
26 miles per hour, only one mile per hour aboveg&ant Bautz's visual
estimation. (d..7). Based on Sergeant Bautz’s visual estimatiwhthe
result of the radar, Sergeant Bautz believed Mbbs@n’s vehicle was
traveling about ten miles over the speed limit, Sedgeant Bautz initiated
a traffic stop. (d.:8). Neither the radar gun nor Sergeant Bautzs#ility
was obstructed in any way, as Sergeant Bautz lckehaline of sight at
that location, and there were no other vehiclegmyion that portion of

Lac La Belle Drive at the timeld.:8, 10).



Sergeant Bautz has been an officer for 17 yeatsaathe time of
arrest had 14 years of patrol-related experieritiegreas a patrol officer or
a patrol sergeantld.:5) Specifically, before Mr. Gibson’s arrest, Ssagt
Bautz had been a patrol officer for the Town of @@mmowoc and
Washington County Sheriff's Office for 5 yearkd.(5). In his time as a
law enforcement officer, Sergeant Bautz has comdutttousands of traffic

stops, and a majority of those traffic stops werespeeding.Il.:17).

Common to many law enforcement officers, at tharbegg of his
career, Sergeant Bautz attended a radar certificathool where he
learned to visually estimate the speeds of vehi@lds6). There, he was
trained to estimate speeds of vehicles within plusiinus five miles an

hour of the actual speed of the vehicld.:6-7).

The radar gun used by Sergeant Bautz on Augugi® had not
been calibrated since 1994, but Sergeant Bautpipeed the internal test
of the gun on the date of the arrefd.:@, 13). Sergeant did not test the
radar gun with a tuning fork prior to use on théedaf the arrestld.:14).
Rather, consistent with Wisconsin standards, hedebe gun with two

tuning forks after the arrestd(:16).



ARGUMENT

THE CIRCUIT COURT PROPERLY DENIED MR. GIBSON'S
MOTION TO SUPPRESS.

On March 16, 2016, the Honorable Ralph M. Ramipeesiding
over the Waukesha County Court, denied the Defartippellant Thomas
M. Gibson’s motion to suppress evidence based apamlawful traffic
stop. The court asked the defense for the starafamhsonableness in
calibrating a radar gun, to which the defense eejhat there is “nothing
in the State of Wisconsin that requires in writthgt [a radar gun] has to be
... calibrated at any significant time.” (R.9;,29). The State noted to the
court that the correct standard of the motion fgpsesss is whether “the
officer had a reasonable suspicion to believedhedffic violation had
occurred,” and the State was not solely relyingh@nradar gun result.
(1d.:31). The court based its decision “on what #ar gun said,” and
found that there was nothing on the record thatlevoulicate the radar gun

was not operating properiyd(:32, 34).

On May 17, 2016, the Honorable Ralph M. Ramirennsered his
denial of the motion to suppress evidence, andnadiil his decision. The
defense offered the Wisconsin standard for reiigtof radar devices,
which is whether the machine is in proper workindes, and “[radar

devices] are subject, or should be, to such testimtyservicing to assure



property working condition.” (R.13:3). The Statgam reiterated that the
standard for a lawful traffic stop is whether aficafr has reasonable
suspicion that a traffic violation has occurred] #me State is not required
to prove, by clear and convincing evidence, thatridar device was in
proper working order.ld.:4, 5). The circuit court held that although it
found the fact that the radar gun had not beemthcealibrated
bothersome, there was nothing improper or wrong Wie radar gun at the
time, and there is no legal requirement to havarddvices calibrated

during a specific amount of timdd(:6, 7).

Mr. Gibson subsequently pled guilty to operatinga@tor vehicle
under the influence of an intoxicant (OWI), secofiénse, contrary to
Wis. Stat.8 346.63(1)(a). Mr. Gibson now appeals from thegjueént of
conviction, again asserting that the circuit caured in denying his pre-
conviction motion to suppress evidence based am&wful traffic stop.
Mr. Gibson argues that Sergeant Bautz lacked redgd@suspicion to stop
Mr. Gibson because the stop was based upon ansemaale reliance on a

radar device, which was not calibrated until affter arrest.

When reviewing a circuit court’s denial of a motimnsuppress
evidence, this court will uphold the court’s fadtfiadings unless clearly
erroneous, but will review the court’s applicatmiithe facts to

constitutional principles de nov8tate v. Sout, 2002 WI App 4119, 250
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Wis. 2d 768, 641 N.W.2d 474. The existence ofarable suspicion is a

guestion of both law and fa&ate v. Post, 2007 WI 6018, 301 Wis. 2d 1,
733 N.W.2d 634. This Court should uphold the fatfindings concerning
the existence of reasonable suspicion unless gleedneous, and review

de novo the application of these factual findirgsdnstitutional principles.

Here, Mr. Gibson’s arguments fail because theybaszd upon an
incorrect application of the pertinent constituibprinciples and law. The
circuit court properly denied Mr. Gibson’s motianduppress, and this
court should affirm the judgment of conviction.

l. SERGEANT BAUTZ HAD REASONABLE SUSPICION TO

PERFORM A TRAFFIC STOP; CALIBRATION OF THE
RADAR DEVICE BEFORE THE TRAFFIC STOP IS NOT
DETERMINATIVE OF WHETHER OF NOT SERGEANT
BAUTZ HAD REASONABLE SUSPICION TO PERFORM
THE STOP.

The circuit court correctly held that Sergeant Bahad reasonable
suspicion a traffic violation occurred to perfornraffic stop on Mr.
Gibson’s vehicle. Reasonable suspicion is “moaa th police officer's
inchoate and unparticularized suspicion or hunathner, the officer must
be able to point to specific and articulable fdbtd, taken together with
rational inferences from those facts, reasonablyama the intrusion of the

stop.” State v. Post, 301 Wis.2d 1, 8, 733 N.W.2d 634, 637 (2007).

Determining the reasonableness of a traffic st@“‘ommon-sense” test,

-



in which “the crucial question is whether the faatshe case would
warrant a reasonable police officer, in light of br her training and
experience, to suspect that the individual has cii@d) was committing,
or is about to commit a crimeld. at Wis.2d 9, 733 N.W.2d 638 his test
is based upon the totality of the facts and cirdamsesld. at Wis.2d 9,
733 N.W.2d 638.

On appeal, Mr. Gibson does not dispute whetheobha was drinking
or speeding on the date in question. Mr. Gibsorelyargues that
Sergeant Bautz’s reliance on a radar gun that balieen calibrated since
1994 was not reasonable. However, this is nostiwedard the State bears
the burden to prove; the proper standard is wh&begeant Bautz had
reasonable suspicion to perform a traffic stop. Glbson’s argument
improperly focuses on one factual circumstanceobtite totality of the
circumstances and does not account for all oféseurces available to
Sergeant Bautz at the time of the traffic stop.

The State believes the circuit court did not adeglyaonsider Sergeant
Bautz’'s experience in visual calculation of vehigpeed and the totality of
the circumstances of this particular stop. SergBantz is a trained officer
who has been a law enforcement officer for 17 yg&84:5). Fourteen of
those years were spent on patrol, and five years smgent as a patrol
officer in the jurisdiction where Mr. Gibson'’s asteccurred. (R.34:5). He

has performed thousands of traffic stops duringihis as a patrol officer,

8



and a majority of those stops were for speedin@d4R7). Thus, Sergeant
Bautz had conducted a visual calculation of a Velsspeed on thousands
of occasions before stopping Mr. Gibson’s vehicle.

On the date in question, Sergeant Bautz visuallyutated the speed of
Mr. Gibson’s vehicle. (R.34:7). He reasonably &edid at the time, and he
testified under oath, that Mr. Gibson was travelh@5 miles per hour.
(R.34:7). The posted speed limit was 15 mileshoerr, so Sergeant Bautz
calculated that Mr. Gibson was traveling 10 miles Ipour over the speed
limit. Sergeant Bautz was trained to estimatetacke’'s speed within five
miles per hour of actual speed, and had condubtsdisual calculation
thousands of times. (R.34:6-7). Hypotheticallyg®y Sergeant Bautz had
miscalculated by five miles per hour and believed Gibson was traveling
at 20 miles per hour, this is stilve miles over the posted speed limit in
this area. Additionally, both Sergeant Bautz and ®bson testified to
Sergeant Bautz’s familiarity with this jurisdicti@md particularly Lac La
Belle Drive. It is reasonable for a highly expaded officer, who is
familiar both with an area and the notably low spkmit in that area, to
rely on his visual calculation of a vehicle’s speétere, Sergeant Bautz
calculated Mr. Gibson’s speed within one mile paurhof the radar gun
result.

The State believes the standard for reliabilityhef radar gun was given

too much weight in the circuit court’s decisiondeny Mr. Gibson’s

9



motion to suppress. The State is only requirgurdee that Sergeant Bautz
had gained reasonable suspicion that Mr. Gibsoated a traffic law.
Under the reasonable suspicion standard, the iStatérequired to prove
that the radar gun was in proper working ordert ssmerely one factual
circumstance at the time of the traffic stop. Thart must look at the
totality of the circumstances to determine whe®ergeant Bautz gained
reasonable suspicion to stop Mr. Gibson, which prayay not include an
accurate radar gun result. Thus, recent calibraifdhe radar gun is not
necessary to prove Sergeant Bautz had reasonapeism Mr. Gibson
was speeding.

On the date in question, Sergeant Bautz reasomelidg on his 17
years of experience, 14 years of patrol experiezue five years of
experience in the jurisdiction in question to vigiestimate that Mr.
Gibson’s vehicle was driving 10 miles per hour ower posted speed limit.
Further, the radar gun indicated Mr. Gibson wasilgi 11 miles per hour
over the posted speed limit. There were no extéagtors, such as
weather, time of night, or other vehicles on thadrthat could have
obstructed Sergeant Bautz'’s visibility or the résiithe radar gun. Thus,
considering the totality of the circumstances aldé to Sergeant Bautz , a
reasonable officer would believe Mr. Gibson wasdfimg over the posted

speed limit, and the traffic stop of Mr. Gibsoni&hicle was lawful.
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Il. THE CALIBRATION OF THE RADAR DEVICE BEFORE
THE TRAFFIC STOP IS NOT DETERMINATIVE OF THE
RELIABILITY OF THE RADAR DEVICE.

As mentioned above, whether or not the radar devasrecently
calibrated is not determinative of whether or netgeant Bautz had gained
reasonable suspicion that Mr. Gibson was speedipgrform a lawful
traffic stop. Even further, in the State of Wissim recent calibration
and/or calibration of a radar device before aicaffop is not determinative
of the reliability or proper functioning order dfet device.See Sate v.
Kramer, 99 Wis.2d 700, 704, 299 N.W.2d 822, 884-85 (198Tjerefore,
the circuit court correctly held that the radar guas functioning properly
in light of Wisconsin standards for radar devices.

According toSate v. Kramer, periodic testing of a radar device by
someone other than the operator of the devicetiaemessary to assure its
accuracy.ld. Rather, the only requirement in Wisconsin regaydadar
devices and their accuracy states that radar desloeuld be expertly
tested “within reasonable proximity following artésnd “such testing
[should] be done by means that which do not relyapmadar device’s own
internal calibrations.” Wisconsin courts havedhtlat testing by an
external tuning fork, 25 minutes after the defendaarrest for speeding,
and completed by the arresting officer will satigfg Kramer requirement
of external testing within a reasonable proximadlldwing arrestSee Sate

v. Mills, 99 Wis.2d 697, 299 N.W.2d 881 (1981).
11



Further, a prima facie presumption of accuracyicigifit to support a
traffic stop for speeding will be accorded to aatadevice if the arresting
officer testifies that: (1) the officer operatirtgetdevice had adequate
training and experience in its operation, (2) thaar device was in proper
working condition at the time of arrest, (3) thawite was used in an area
where road conditions were such that there wasdaror no likelihood of
distortion, (4) the input speed of patrol car wasfied, and (5) the device
wasexpertly tested within a reasonable proximity faling arrest by
means which that do not rely on tteelardevice's own internal
calibrations See Sate v. Hanson, 85 Wis.2d 233, 270 N.W.2d 212 (1978).

Here, the circuit court was correct in holding tthe radar gun was
accurate, and the record was devoid of any eviddgratevould suggest the
radar gun was inaccurate. Sergeant Bautz wagieersind trained in the
operation of the radar gun, and used this devichousands of occasions.
(R.34:6). Sergeant Bautz internally calibratedréar gun when he turned
on the device, and this calibration did not indectite gun was not working
properly. (R.34:13). Additionally, Sergeant Batéstified that there were
no limitations in his visibility, and no obstructie that would distort the
radar gun reading (such as other vehicles on the)r¢R.34:8, 10).
Sergeant Bautz was stationary in his vehicle, patispeed could not be

verified by his patrol car.
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Lastly, Sergeant Bautz tested the radar gun withttining forks
following Mr. Gibson’s arrest. (R.34:16). Althdughere was no
testimony on the exact time he completed the tuforigtesting, if this was
completed within a reasonable time after the arrss testing would
fulfill the sole requirement for radar gun accuratyhe State of

Wisconsin.

As the defense has previously indicated, the Sta¥®isconsin does
not require external calibration of radar deviaeadsure accuracy. In the
testing and calibration performed by Sergeant Babh&re was no
indication that the radar gun was not properly fiomeng on the date of
Mr. Gibson’s arrest, and the circuit court was eotiin holding the radar
gun result was accurate. Therefore, the radareggsuit serves as another
factor in support of finding Sergeant Bautz gainegsonable suspicion to

perform the traffic stop.
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CONCLUSION

For all the foregoing reasons, the State resplgcteguests that the
Court affirm the circuit court’s decision denyirgetdefendant’s motion to
suppress.

Dated this 18 day of January, 2017.

Respectfully,

/s/ Kristina J. Gordon

Kristina J. Gordon

Assistant District Attorney
Waukesha County

Attorney for Plaintiff-Respondent
State Bar No. 1084309
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