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STATEMENT OF THE ISSUES

1. Was the initial interaction between Sergeant Wiskcgand
Elliott a consensual encounter, and thus therensas
seizure within the meaning of the Fourth Amendment?

Circuit Court Answer: The Circuit Court did
not answer this question.

2. In the alternative, if there was a seizure by Sange
Wiercyski, was he engaged in a bona fide community
caretaker function when pulling up behind Elliottshicle
and speaking with him?

Circuit Court Answer: Yes



STATEMENT ON ORAL ARGUMENT AND
PUBLICATION

The Plaintiff-Respondent (“State”) submits thadlor
argument is unnecessary because the issues cahfbetls fully
in the briefs. Publication is unnecessary asgbeds presented
relate solely to the application of existing lawthe facts of the
record.



STATEMENT OF THE CASE AND FACTS

Matthew Elliott was charged with Operating While
Intoxicated and Operating with a Prohibited Alcohol
Concentration, Second Offense, contrary to secBd6s63(1)(a)
and (1)(b), Wisconsin Statutes (2013-2014). Elliked a motion
to suppress the fruits of an illegal stop, and @éienchearing was
held in front of the Honorable Donald J. Hassin,am July 24,
2014. Sergeant Rob Wiercyski and Elliott testified

Sergeant Rob Wiercyski testified that he was dy thr
the Town of Oconomowoc Police Department on Apri2@14,
around 2:20 a.m. (R.50, p. 4.) While in the Dtawn
Okauchee area, Sergeant Wiercyski observed a egtidll out of
Foolery’s parking lot, which was a local batd.] Sergeant
Wiercyski started following the vehicle, and it theade a quick
turn into the parking lot of Buckey’s Tavernd.(at 7.) While
following the vehicle, Sergeant Wiercyski did nbkerve any
bad driving that caught his attentiorid.(at 6.) Buckey’s Tavern
was closed, and no one was parked in the lot oilaerthe
suspect vehicle.ld. at 7.) Further, Sergeant Wiercyski testified
that the business was not open for business beedluse it was
moving to a new location.Id. at 8.) Sergeant Wiercyski passed
the vehicle, and then observed the reverse lighteecon. (d. 7.)
Sergeant Wiercyski testified that he believed tspsct vehicle
was trying to avoid him, and that is why it pulletb the parking
lot. (Id.) When the vehicle did not pull out of the parkiot,
which was about a minute and a half to two minusesgeant
Wiercyski went back to the parking lot to checki¢ person in
the vehicle was okay.ld. at 8, 20.) When Sergeant Wiercyski
pulled into the parking lot, he observed that thees of the
vehicle was possibly passed out because his hesdiltea back
and to the left, but he could not see if the suspeyes were
open or closedld. at 8, 18.) The lights were still on and the
vehicle was still running.|d. at 8.)

Sergeant Wiercyski pulled his squad vehicle inmlot
and parked about 20 feet behind the suspect vehjideat 9.)
Sergeant Wiercyski did not block the parking loid goarked
behind the suspect vehicle at an anglé.) (Sergeant Wiercyski
testified that the suspect vehicle could have backeand left as
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there was enough room to do séd. @t 11.) Sergeant Wiercyski
did not have his red and blue lights activated;ditthave his
spot light illuminated; and did not have his higkams on. I€l.)
While Sergeant Wiercyski was running the suspebticle plate,
Matthew Elliott, got out of the vehicleld at 11-12.) Sergeant
Wiercyski also exited his vehicle at the time apgraached
Elliott. (Id. at 12.) Sergeant Wiercyski then asked ElliattHis
driver’s license. 1@d.)

Elliott also testified at the motion hearing, Iwdguld not
answer guestion on cross examinatiolal. &t 25-26.) Elliott
testified that he observed a police SUV followinmwith its
headlights on him for a few secondsd. @t 22.) Elliott stated
that he turned into the parking lot, and afteirgitthere for a few
minutes, he observed the police squad close to flienat 23.)
Elliott stated that the headlights were shininchancar. (d.)
Elliott testified that: “[A]nd then | looked for gt a moment,
waited and then | opened my door because nothisggwiang on
so | was basically just letting him know that | waaiting to talk
to him like.” (d. at 24.) Elliott stated that he felt like he abul
not leave, but also stated when asked by his &yonmat could
he have done to leave, “I guess | could havéd! gt 25.) After
direct examination by his attorney, Elliott invokied right to
remain silent and would not answer any questionsross
examination, and more specifically about his al¢@emsumption
that night. (d.)

After hearing the testimony, Judge Hassin derhied t
motion to suppress.ld. at 26.) Judge Hassin stated that “this
was a health and welfare check by the sergeaihd.} (t was
2:20 in the morning, Elliott had just left a bandavas parked in a
closed business for no reasoid.X The trial court found that
Elliott was observed to be half passed out behieditheel of a
motor vehicle, and the sergeant investigated EBitiealth and
welfare interests. Id. at 26-27.)

After the motion hearing, Elliott pleaded no catt®
OWI-2nd offense on March 12, 2015, and was sentetwé0
days jail with Huber, 16 months driver’s licenseaeation,
installation of the ignition interlock device, aé, and 60 hours of
community service. Elliott then filed an appeajuesting this
court to reverse Judge Hassin’s decision denyigagrtation to
suppress.



ARGUMENT

l. Theinteraction between Sergeant Wiercyski and
Elliott was a consensual encounter, and therefore,
therewasno seizure or Fourth Amendment
violation.

A. Relevant Law

Whether someone has been seized is a two-partesthot
review. This court will uphold the trial court’sfilings of fact
unless they are clearly erroneous, but the appicatf
constitutional principles to those facts is subjeale novo
review.County of Grant v. Vogt, 2014 WI 76, 1 17, 356 Wis. 2d
343, 850 N.w.2d 253.

A seizure occurs when an officer by means of maysi
force or by a show of authority, has in some wayreened the
liberty of a citizenUnited Satesv. Mendenhall, 446 U.S. 544,
552 (1980). A person is seized within the meaninip® Fourth
Amendment if under all the circumstances surroundire
contact a reasonable person would have believédhéhia not
free to leaveld at 554 Police questioning by itself is unlikely to
result in a Fourth Amendment violation. While moizens
respond to a police request, the fact that peoplsogd and without
being told they are free not to respond, does Inoireate the
consensual nature of the responbisv. Delgado, 466 U.S. 210,
216 (1984)Sate v. Williams, 2002 WI 94, § 23, 255 Wis. 2d 1,
646 N.W.2d 834. There is no seizure unless thewarieois so
intimidating as to demonstrate that a reasonabisopevould
have believed that he was not free to ledglein determining
whether a person has been seized, the court nplatecthe
individual person withthe model of a reasonable person and focus
on the officer's conduct under the totality of hiecumstances.
Vogt, 2014 WI 76, 1 31.

The test in determining if there is a seizure ooasensual
encounter is whether under the totality of circuanses, a
reasonable person would believe that he or sheéreaso go or
otherwise terminate the encount8iate v. Luebeck, 2006 WI
App 87, 17, 292 Wis. 2d 748, 715 N.W.2d 639.



The seizure/consensual encounter test is objedtiuet is
complicated by the fact that most people defersgrabol of
authority, no matter how it is manifested. An aodfis badge,
however, does not by itself make a seizure. A pessmonsent is
no less valid because the person felt bound bgatpressures
not to disrespect an officer of the lavogt, 2014 WI 76, | 31.
TheVogt court, in supporting the conclusion that a unifodme
police officer asking to speak to a citizen carcompatible with
the definition of a consensual encounter, wrote:

Were it otherwise, officers would be hesitant tprapch
anyone for fear that the individual would feel ‘=" and
that any question asked, however innocuous, weald to a
violation of the Fourth Amendment.

B. Applying therelevant law to the facts

The State first argues that Sergeant Wiercyskitsln
interaction with Elliott was not a seizure, andi@asl was a
consensual encounter. Therefore, there was natidol of the
Fourth Amendment.

This Court needs to look at Sergeant Wiercyskiisduat
under the totality of circumstances, and not jasklat whether
Elliott believed he was not free to leave, but ileeta reasonable
person would believe he was not free to leavegezat
Wiercyski did not exert his authority during thisceunter—he
parked 20 feet behind Elliott’s vehicle; his squeak positioned
in a way so that Elliott could still leave the piak ot if he
desired to do so; and Sergeant Wiercyski did not ém his
emergency lights, siren, or spotlight. Furthelioilgot out of
his vehicle and started to approach Sergeant Wskron his
own accord and without any prompting from Sergéfigrcyski.
Additionally, Sergeant Wiercyski asked Elliott fois driver’s
license, but did not order him to show his license.

Elliott testified that he felt that he could noale, and would
not do that because he thought he would be evadirafficer.
But, as the Court noted Wogt, Elliott's consent to speak with
Sergeant Wiercyski is not any less valid simplysuse he felt
ethical pressures to not disrespect an officehefiaw.



Overall, Elliott’s encounter with Sergeant Wierciyalas not
so intimidating to the point where a reasonablsqemwould
believe that they could not leave. Therefore, Was not a
seizure and was instead a consensual encountemjngehbere
was no Fourth Amendment violation.

. In the alternative, if this Court believestherewasa
seizure, Sergeant Wiercyski was engaged in a bona
find community caretaker function, and therefore,
therewas no violation of the Fourth Amendment.

A. Relevant law

An appellate court will independently review whethea
officer’'s conduct falls under community caretakiamnslard or
whether it constitutes a violation of the Fourth émdment.Sate
v. Kramer, 2009 WI 14, § 16, 315 Wis. 2d 414, 759 N.W.28.59

While performing community caretaker functions,ipelare
allowed to “conduct a seizure within the meaninghef Fourth
Amendment without probable cause or reasonableé@osp
provided that the seizure based on the communistalger
function is reasonable.Rate v. Truax, 2009 WI App 60, 1 9, 318
Wis. 2d 113, 767 N.W.2d 369. In order to evalwaltether a
seizure was reasonable under the community carefiaketion, a
court needs to employ a three-part test and deterrfl) if a
seizure within the meaning of the Fourth Amendnuecurred,;
(2) if a seizure did occur, were the police engageal“bona fide
community caretaker activity;” and (3) does “thé[peineed and
interest outweigh the intrusion upon the privacyhef
individual.” 1d. § 10 (citingState v. Anderson, 142 Wis. 2d 162,
169, 417 N.W.2d 411 (Ct. App. 1987%ke also Kramer, 2009
WI 14, § 21;Satev. Blatterman, 2015 WI 46, 1 42, 362 Wis. 2d
138, 864 N.W.2d 26.

The first prong of the community caretaker testiether
a seizure occurred. “Obviously, not all personéiicourse
between policemen and citizens involves ‘seizwoEpersons.
Only when the officer, by means of physical forceloow of
authority, has in some way restrained the libefty oitizen may
we conclude that aseizuré hasoccurred’ Floridav. Bostick,



501 U.S. 429 (1991) (quotingerry v. Ohio, 392 U.S. 1, 19, n. 16
(1968)).

In evaluating the second prong of the test, whettieer
police engaged in a bona fide community careta&evity, a
court looks at “whether police conduct is ‘totatliyorced from
the detection, investigation, or acquisition ofdarice relating to
the violation of a criminal statute.’Kramer, 2009 WI 141 23
(quotingCady v. Dombrowski, 413 U.S. 433, 441 (1973)). But,
the Wisconsin Supreme Court has “rejected the otiote that
community caretaker functions must be totally irefggent” from
investigating a criminal offenseBlatterman, 2015 WI 46,  44.
“[W]hen under the totality of circumstances an chijeely
reasonable basis for the community caretaker fanas shown,
that determination is not negated by the officetbjective law
enforcement concernsld. (quotingKramer, 2009 WI 14, 1 30)
(internal quotations omitted).

When assessing the third prong of the test, balgribie
public need and the individual’s privacy, a couttsinconsider
four factors:

(1) The degree of the public interest and the exigeof the
situation; (2) the attendant circumstances surrimgndhe
seizure, including time, location, the degree adrbauthority
and force displayed; (3) whether an automobilenimlived;
and (4) the availability, feasibility and effectiess of
alternatives to the type of intrusion actually anptished.

Kramer, 2009 WI 14, T 41 (quotingelsey C.R., 2001 WI 54,
36, 243 Wis. 2d 422, 626 N.W.2d 777) (internal gtions
omitted);see also Blatterman, 2015 WI 46, { 48.

B. Applyingthelaw to thefactsof thiscase

In the alternative, if the Court believes that ase did occur
in this case when Sergeant Wiercyski pulled uprHilliott in
his squad vehicle, Sergeant Wiercyski was perfograin
community caretaker function. Therefore, there m@a$ourth
Amendment violation.

There are three factors that this Court must censidhen
evaluating Elliott’s case: (1) was there a seizuithin the
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meaning of the Fourth Amendment; (2) if there wagiaure, was
Sergeant Wiercyski engaged in a bona fide commuaitgtaker
activity; and (3) does the public need and inteoeistveigh the
intrusion upon Elliott’s privacy.

First, we will assume a seizure occurred when Sertge
Wiercyski pulled up behind Elliott in the parkingt lof Bucky’s
Tavern. Next, Sergeant Wiercyski was engagedconamunity
caretaker function because he observed Ellioteealar, and
appear to be passed out behind the wheel of aleetsergeant
Wiercyski was checking on Elliott to make sure &éke was not
having a medical emergency, and was trying to exalklliott’s
physical health. While the stop did eventuallyntimto an OWI
arrest, it does not negate Sergeant Wiercyski'sative
community caretaker functions that were presettieabnset of
the interaction.

Last, this Court must balance the public interagEnst an
individual’s privacy. First, the situation was potially exigent if
Elliott was passed out and in need of medical &tirn Sergeant
Wiercyski could not simply ignore his observatiohat someone
was passed out behind the wheel of a running \ehithe Court
in Blatterman, stated that “[t]he public has a substantial Egém
police ensuring the well-being and safety of ciiz&ho may be
suffering from health concerns and present exigstiti
Blatterman, 2015 WI 46,  52.

Second, this was at 2:20 a.m., in a parking lotre/im® one
else was located. Further, Sergeant Wiercyskndicvertly
display his authority or force. He pulled up 28tfbehind the
vehicle without his emergency lights or spotlight dSergeant
Wiercyski did not even approach Elliott in his vahij but
actually met him outside his vehicle.

Third, there was a vehicle involved in the situatibut Elliott
was not in the vehicle at the time Sergeant Widiaymde
contact with him.

Fourth, there were no feasible alternatives othan Sergeant
Wiercyski pulling up behind Elliott’s vehicle antiecking on
him. Sergeant Wiercyski did not have an abilitgadl Elliott on
his phone, or even know who Elliott was prior te 8top. The



only way Sergeant Wiercyski could determine if &tliwas okay
was by pulling up behind him and making contachwaitm.

Based on the community caretaker analysis, these wa
presumably a seizure, Sergeant Wiercyski was enlgagebona
fide community caretaker function by checking ohdafs
physical health, and the public’s interests outlwedjthe minimal
intrusion into Elliott’s privacy. For those reaspthere was no
violation of the Fourth Amendment.
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CONCLUSION

For all the foregoing reasons, the State respgctfu
requests this Court affirm the circuit court’s ddrof Elliott’s

motion to suppress.

Dated this 15th day of September, 2017.

Respectfully,

Is/ Melissa J. Zilavy

Melissa J. Zilavy

Assistant District Attorney
Waukesha County

Attorney for Plaintiff-Respondent
State Bar No. 1097603
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| hereby certify that this document conforms te thles
contained in Wis. Stat. 8 809.19(8)(b) and (c),ddarief and
appendix produced with proportional serif font. eTlangth of this
brief is 17 pages long.

Dated this 15th day of September, 2017.

/sl Melissa J. Zilavy

Melissa J. Zilavy

Assistant District Attorney
Waukesha County

Attorney for Plaintiff-Respondent
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