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ISSUES PRESENTED

1. Was the Ashland County commitment order for the nonpayment

of a city ordinance fine void ab initio?

The Appellant and Respondent concur that the order was void ab
initio as there was no statutory authority under which the judge
could issue a commitment order under the circumstances. The

Court should so find.

2. Does the good-faith exception to the exclusionary rule apply
when the search was predicated upon a commitment order that

was void ab initio?

The circuit court concluded that the good-faith exception to the
exclusionary rule does not apply and suppressed the evidence
pursuant to State v. Hess, 2010 W1 82, 327 Wis. 2d 524, 785
N.W.2d 568.

Both parties agree this Court is bound by Hess and must
conclude that the good-faith exception does not apply under the
precedent set in that case, and uphold the decision made by the

circuit court.



STATEMENT ON ORAL ARGUMENT AND PUBLICATION

Respondent does not believe oral argument is necessary in this case.
The issues are straightforward and it is not likely that oral argument would
assist the court in deciding the case.

Respondent believes that the opinion in the case should not be
published. The facts of this case align entirely with State v. Hess, 2010 WI

82, 327 Wis. 2d 524, 785 N.W.2d 568, which is a published case.



STATEMENT OF THE CASE

On June 16, 2015, a citation was mailed to Christopher Kerr in
Ashland County case number 15F0219 alleging Christopher Kerr violated
a county ordinance prohibiting disorderly conduct and requiring Mr. Kerr
to pay a forfeiture of $263.50 or appear in court on July 21, 2015. (R. 31:1.)
The 15F0219 record indicates that Default Judgment was entered against
Mr. Kerr on July 21, 2015. (R. 31:4.) However, the court failed to send Mr.
Kerr any notice that Default Judgment was entered until over a year later,
on September 15, 2016. (R. 38:2-3.) The Notice sent to Mr. Kerr in
September of 2016 stated that Mr. Kerr had until September of 2015 to pay
the forfeiture. 1d.

Despite apparently not sending Mr. Kerr Notice that default
judgment was entered requiring him to pay $298.50, on September 22,
2015, Judge Robert Eaton signed a Commitment Order for Non-Payment of
Fine/Forfeiture. (R. 31:2.) There is no motion or affidavit in the court
record indicating that a prosecutor was seeking an order of commitment.
Rather, from the record it appears that the court took up the issue of its own
accord and generated the commitment order. (R. 38:2.) The commitment

order authorized any law enforcement officer to “arrest and detain



Christopher John Kerr in custody for 90 days or until $298.50 is paid or
until the person is discharged by due course of law.” (R. 31:2.)

On September 27, 2015, there was a call placed to 911 wherein the
911 operator could hear “a female in the background and when the
dispatcher asked, the male said, ‘shut the F-up” and the call was
disconnected.” (R. 56:5.) Officer Ladwig of the City of Bayfield Police
Department was given an address in the City of Bayfield and proceeded to
drive to that location. Id.

While in route, Officer Ladwig was advised that the phone number
from which the 911 call was made connected to Christopher Kerr, (R.
61:6.) Officer Ladwig was also informed that Mr. Kerr had an active
warrant out of Ashland County. (R. 56:6.) Officer Ladwig did not review
the warrant prior to arriving at the residence and didn’t “have the capability
of doing that.” (R. 61:10.) Christopher Kerr answered the door when
Officer Ladwig knocked and advised Officer Ladwig that there was no
emergency and rather that the sensitivity dials on his phone were turned up.
(R. 56:13.) Officer Ladwig determined that the 911 call was accidental. (R.
61:10.)

Officer Ladwig proceeded to arrest Mr. Kerr solely due to the

outstanding warrant out of Ashland County. Id. Officer Ladwig had no idea



what the warrant authorizing the arrest of Mr. Kerr was for. Id. Officer
Ladwig arrested Mr. Kerr because the officer was told by dispatch that
there was a warrant, but did not see the warrant or know the basis for it. (R.
61:14.)

While Officer Ladwig was the primary officer responding to the
September 27, 2015 call from Mr. Kerr’s residence, (R. 61:19.), law
enforcement officer Deputy Leino assisted at the scene. (R. 61:18.) Deputy
Leino testified that he also never reviewed the warrant upon which the
arrest of Mr. Kerr was founded. (R. 61:20.) Deputy Leino indicated that he
could run a case through his squad computer and sometimes see details
about a warrant, including what it is for, but that he did not do so prior to
the arrest of Mr. Kerr. (R. 61:20-21.)

Officer Ladwig placed Mr. Kerr under arrest due to the outstanding
Ashland County warrant and searched Mr. Kerr incident to arrest. (R. 61:9).
Officer Ladwig found a rock-like substance in Mr. Kerr’s pocket, that
tested positive for methamphetamine. (56: 7-9.)

Christopher Kerr did not know on September 27, 2015 that there was
a warrant out for his arrest from Ashland County. (R. 61:23.) Mr. Kerr was
never offered a hearing regarding the alleged nonpayment of fines. (R.

61:24).



Mr. Kerr brought a motion to suppress the evidence that was
obtained during his arrest. This motion was premised on the precedent set
in State v. Hess. In Hess, the Supreme Court of Wisconsin ruled that the
good faith exception to the exclusionary rule did not apply to evidence
discovered as a result of an arrest premised upon a warrant that was “void
ab initio.” Hess, 327 Wis. 2d 524, {30.

The warrant in Hess was conceded to be improper as it lacked
statutory authorization. Id. at 19. The Court determined that the evidence in
that case “is subject to the exclusionary rule because it was found pursuant
to a warrant issued by a judge with no legal authority to issue such a
warrant.” Id. at §18. Turning to the application of the good faith exception,
the Court noted that “where police officers act in objectively reasonable
reliance upon the warrant, which had been issued by a detached and neutral
magistrate, a good faith exception to the exclusionary rule applies.” 1d. at
121 (citing State v. Eason, 2001 WI 98, 174).

The Hess court disagreed with the State’s argument in that case that
the good faith exception applies because the faulty warrant was due to
“judicial error.” Id. §22. “When good faith jurisprudence discusses ‘judicial
error,’ it speaks of misjudging the sufficiency of the evidence or the warrant

application’s fulfillment of the statutory requirements.....The trial court

10



here did not make that type of error. Instead, it acted outside of the law.” Id.
(internal citations omitted). The Court went on to point out that “the act of
issuing a warrant without any authority whatsoever to do so, thus being
void from the beginning, is not a ‘judicial’ act and the attempt to clothe it as
such is contrary to judicial integrity.” Id. 130.

ARGUMENT

l. THE ASHLAND COUNTY COMMITMENT ORDER WAS
VOID AB INITIO.

The Appellant and Respondent concur that the warrant issued by
Judge Robert Eaton for the arrest of Mr. Kerr in 2015 was void ab initio.
The Respondent, being unable to identify from anything in the Ashland
County record what statute that court felt it was proceeding under in issuing
the commitment order, argued that the warrant did not meet the
requirements under 8818.02 for bench warrants, nor the requirements under
§785.03 for remedial sanctions (R. 32: 3-4.), and neither did it meet the
requirements for commitment orders under Chapter 800 of the Wisconsin
Statutes. (R. 37:1-4))

The prosecution argued, at the circuit court level, that the Ashland
County court felt it was acting under Chapter 778 of the Wisconsin
Statutes. (R. 38:5.) The Bayfield County Circuit Court concluded that the

provisions of Wis. Stat. §8800.09 and 800.095 contain clear requirements
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prior to issuance of a warrant, that these requirements applied to the
Ashland County civil forfeiture case against Mr. Kerr, and that Ashland
County failed to meet the requirements prior to Judge Eaton issuing a
warrant for Mr. Kerr’s arrest. (R. 38:6-9). In particular, Ashland County
failed to provide written or verbal information to Mr. Kerr regarding the
judgment entered against him until a year later when a Notice of Default
Judgment was mailed to Mr. Kerr and failed to provide Mr. Kerr an
opportunity to be heard on the issue of the ability to pay a forfeiture. (R.
38:8.) These things, according to the court, were prerequisites to the
issuance of a commitment order for Mr. Kerr. 1d.

The Appellant, agreeing Mr. Kerr never received the statutorily
required notice of his obligations and options nor a hearing on his ability to
pay the forfeiture, notes another, more fundamental flaw with the warrant.
While Wis. Stat. 8800.095(1)(b) provides authority to issue a commitment
order if certain conditions are met, that authority does not apply if the
citation was mailed. (Appellant’s Brief, page 8). Thus, the court not only
didn’t meet the required prerequisite conditions to issuing an arrest warrant,
but could not issue a commitment order in any event because Mr. Kerr was

originally mailed his citation.

12



Appellant argues “this distinction is significant because it renders the
commitment order in this case indistinguishable from the order in Hess.”
(Appellant’s brief, page 9). Respondent agrees that the commitment order
at issue in this case is indistinguishable from the order in Hess. However,
from Respondent’s perspective, the commitment order was void because
the citation was mailed and so Wis. Stat. 8800.95(1)(b) did not apply, and it
would have been just as void because the prerequisites to issuing such a
commitment order under Wis. Stat. 8800.95(1)(b) were not met. At the time
the warrant was issued, there was no statutory authority to issue it. The
reason for void-ness (and there appear to be several in this case) are
irrelevant, because it was void from the moment it was issued either way.

The Appellant is seeking to find commitments that are presently
void ab inito to be merely voidable; and, if law enforcement executes them
in good faith, that no evidence be excluded. There should be no distinction
on the void-ness of the warrant based which part of the government
commits the constitutional violation. “Exclusion is a judicial remedy that can
apply when the government obtains evidence as a result of a constitutional
violation.” State v. Jackson, 2016 W1 56, 46, 369 Wis. 2d 673, 697, 882 N.W.2d
422, 434 (emphasis added) Exclusion must an option to correct a situation that the
circuit court in this matter found consisted of “institutional or administrative

disregard for the law governing civil commitments.” (R. 38:16).

13



II.  THE CIRCUIT COURT’S RULING EXCLUDING EVIDENCE
OBTAINED IN VIOLATION OF THE RESPONDENT’S
CONSTITUTIONAL RIGHTS SHOULD BE UPHELD.

A. The Exclusionary Rule applies in this case.

“Nothing can destroy a government more quickly than its failure to
observe its own laws, or worse, its disregard of the charter of its own
existence.” Mapp v. Ohio, 367 U.S. 643 (1961). The exclusionary rule
“operates as a judicially created remedy designed to safeguard against
future violations of Fourth Amendment rights ...” Arizona v. Evans, 514
U.S. 1, 10. Evidence “obtained by searches and seizures in violation of the
Constitution is.... inadmissible in a state court.” Mapp v. Ohio, 367 U.S.
643, 655 (S.Ct. 1961). Suppression of such evidence serves two functions,
to deter unlawful police conduct and to preserve judicial integrity. Terry v.
Ohio, 392 U.S. 1, 12-13 (S. Ct. 1968).

The Appellant concedes that the Ashland County court lacked
authority entirely to issue a warrant for the arrest of Christopher Kerr. That
unauthorized warrant did, indeed, lead to the search and seizure of Mr.
Kerr. The Constitution of the United States, as well as the Constitution of
the State of Wisconsin, protect citizens from unwarranted searches and

seizures by the government. Thus, the evidence obtained by the search of
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Mr. Kerr was due to a search that violated his constitutional rights. This is
exactly the kind of evidence that the exclusionary rule was designed for.

Remarkably, the Appellant argues that “it was inappropriate to apply
the exclusionary rule in this case...” (Appellant’s brief, page 21). The
Appellant offers no reason why the exclusionary rule would not apply. The
Appellant admits that the warrant was unauthorized, this void, and the
arrest premised on that warrant, therefore, was unwarranted and
unconstitutional. Presumably, the State’s argument is more accurately
stated that the good faith exception should save the evidence from
exclusion if law enforcement acts in good faith. That argument is flawed
and ignores the due process involved before warrants are issued.

The Appellant seeks to exclude the judiciary’s conduct when a
motion for exclusion is considered. The judiciary should not get a pass in
reviewing the validity of a warrant. The judiciary is just as much a part of
the government as a law enforcement officer executing the warrant and
should be held to the same level of conduct.

Mr. Kerr’s constitutional rights were violated because the due
process that is in place by statute was not followed by the judiciary. In this

matter, Mr. Kerr does not have any way to redress the violation of his rights
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by the government and it should not matter which part of the government
violated his rights in the process.

B. The good faith exception does not apply.

The good-faith exception was created by the United States Supreme

Court in United States v. Leon, 468 U.S. 897. In outlining this new
exception, the Court stated that “a warrant issued by a magistrate normally
suffices to establish’ that a law enforcement officer has ‘acted in good faith
in conducting the search.’,” Id. at 922, citing United States v. Ross, 456
U.S. 798, 823. However, the rule does not mean that any search pursuant to
a warrant will be found to have been conducted in good-faith. Suppression
remains an appropriate remedy ““if the magistrate or judge in issuing a

99 ¢

warrant was misled by information....,” “in cases where the issuing
magistrate wholly abandoned his judicial role....” And “a warrant may be
so facially deficient.... that the executing officers cannot reasonably
presume it to be valid.” Id. at 923 (internal citations omitted).

Importantly, in Leon, the Supreme Court said that “in so limiting the
suppression remedy, we leave untouched the probable-cause standard and
the various requirements for a valid warrant. Other objections to the

modification of the Fourth Amendment exclusionary rule we consider to be

insubstantial” Id. at 923-24. Thus, the limitations to the exclusionary rule

16



set down by the Court assumed that law enforcement were acting on an
order that met the various requirements for a valid warrant.

The Wisconsin Supreme Court adopted the good-faith exception in
State v. Eason, 629 N.W.2d 625. The limitations of the doctrine were
further outlined in State v. Hess, 327 Wis. 2d 524. In Hess, the Wisconsin
Supreme Court found that the exclusionary rule could not be employed to
admit evidence obtained based upon a civil bench warrant that was void ab
Initio. In that case, the State argued that the evidence was admissible
because a warrant that was issued without statutory authorization was
“judicial error” and not “police misconduct.” The Hess court noted that
“judicial error” in such cases refers to misjudging the strength of the
evidence, not acting outside of the law entirely. Hess, 327 Wis. 2d 524,
122.

Ultimately, the Hess court concluded that the good-faith exception
does not apply in cases where evidence was obtained pursuant to a warrant
that was void ab initio. Id. §30. This makes sense since, in Leon, the United
States Supreme Court noted that the good-faith exception left untouched the
requirements for a valid warrant.

The Appellant, in its brief, cites State v. Scull, 2015 W1 22, for the

proposition that the exclusionary rule has two purposes, deterrence of
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police misconduct and assurance of judicial integrity, and that the
“‘assurance of judicial integrity’ standing alone is not a sufficient basis
upon which to employ the exclusionary rule...” (Appellants brief, page 13).
In Scull, a confidential informant revealed to an officer that the defendant
was engaged in the sale of cocaine. Another officer and a drug detection
dog went to the defendant’s residence, without a warrant. Scull, 2015 WI
22, 16-7. The drug detection dog identified the presence of illegal drugs.
8. A court commissioner approved a search warrant for the defendant’s
residence based upon the information provided by the informant and the
results of the sniff by the drug detection dog. Id. 19. The defendant alleged
the use of the drug detection dog constituted a warrantless search of his
residence.

The circuit court disagreed and the defendant appealed. While the
case was on appeal, the Supreme Court considered a similar case and
determined that a dog sniff of a residence does constitute a search for
purposes of the Fourth Amendment. Nonetheless, the appellate court
affirmed Scull’s conviction because, after the drug sniff, a warrant was
obtained and officers reasonably relied upon that warrant in carrying out

their search of the residence. J15.
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The Wisconsin Supreme Court determined in Scull that “the
commissioner’s decision to grant the warrant was a reasonable application
of the unsettled state of the law at the time the warrant issued.” §25.
Because granting the warrant was a reasonable application of unsettled law,
“we turn to our case law addressing the application of the good faith
exception...” §31.

The decision to grant the warrant was not a reasonable application of
unsettled law, the court would not have cause to consider the good-faith
exception. The Supreme Court’s point in Leon that the requirements for a
valid warrant were left untouched by the advent of the good-faith
exception. It simply does not apply in situations where a warrant is void at
the time it was issued.

C. Even if the good-faith exception applied to a warrant that was

void ab initio, the officers cannot be said to have acted in good
faith.

“The existence of a warrant does not necessarily mean that the good
faith exception to the exclusionary rule will apply.” Scull, 133, citing Leon,
468 U.W. at 922. It doesn’t apply when a warrant is based upon a
deliberately or recklessly false affidavit, a warrant so facially deficient that
it cannot reasonably be presumed to be valid, or a warrant issued by a

magistrate who wholly abandoned his or her judicial role. 1d. Wisconsin
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courts have added to Leon a requirement that the process of obtaining the
warrant must include a significant investigation and a review by either a
police officer trained and knowledgeable in the requirements of probable
cause and reasonable suspicion, or a knowledgeable government attorney.
Id. 135, citing Eason, 245 Wis. 2d 206, 1143, 52.

The state’s argument in this case is that Officer Ladwig and Deputy
Leino did not know about the nature of the warrant under which they
arrested Mr. Kerr, and so they acted in good-faith. This amounts to a
policy of hear no evil, see no evil. The officers did not see the warrant.
They did not even attempt to see the warrant. Therefore, they could have no
idea whether it was based on a false affidavit, whether it was facially
deficient or issued by a magistrate who abandoned his judicial role. To
assert that so long as an officer does not see a warrant then the execution of
it was in good faith makes a mockery of the exceptions to the good-faith
rule reaffirmed in Scull. In fact, such a rule would encourage law
enforcement officers to avoid looking at a warrant prior to executing on it.

The warrant for Mr. Kerr’s arrest was facially deficient. It stated that
Mr. Kerr’s arrest was authorized because he had failed to pay a fine ordered
by the court. It made no reference to whether Mr. Kerr had an ability to

pay, as determined at a statutorily required hearing. It attached no affidavit
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or statement by a knowledgeable government attorney or a law enforcement
officer trained in the principles of the fourth amendment. In fact, the
warrant on its face looks to be initiated not by an investigator or prosecutor,
but by the court.

The warrant was clearly issued by a judge who had abandoned his
judicial role. Judge Eaton alleged that Mr. Kerr failed to pay his fine
intentionally, then found that he did so and ordered his arrest. The
prosecutor did not make a motion to procure a warrant. Judge Eaton and his
staff were the sole actors. Judge Eaton, in the process, abandoned his
judicial role. Thus, even if the requirements for a warrant were met such
that the good-faith rule applied, the warrant at issue and the arrest that
followed do not allow the rule to save the evidence. The warrant was
facially invalid, issued by a judge who abandoned his judicial role, and not
investigated or reviewed by a trained officer or knowledgeable government
attorney.

Case law on the exclusionary doctrine is rife with references to one
of the essential purposes of excluding evidence obtained in violation of
one’s constitutional rights — deterrence. The State notes in its brief that
certain courts have found that judges are not part of the law enforcement

system, and therefore do not have the same motivation to procure evidence
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as law enforcement officers do. However, in this case, there was no law
enforcement officer involved in procuring the warrant. This is one of the
defects in what occurred in Ashland County. Judge Eaton took it upon
himself to allege that Mr. Kerr intentionally failed to pay a fine, and then
made a finding that he did so without any hearing. Judge Eaton acted as a
prosecutor and a judge.

In this case, suppressing the evidence is perhaps the only way to
deter Judge Eaton from similarly issuing summary warrants and preserving
judicial integrity. There is every likelihood that the process undertaken by
the court for Mr. Kerr, who simply failed to pay a forfeiture for an
ordinance violation, is the same process the court uses in all such situations.
And there is every likelihood that there are hundreds of unpaid citations in
Ashland County in any given year. This case is not like Scull, where the
judge made a reasonable interpretation based upon existing law in a fact-
specific case that is unlikely to occur much, if at all, in the future. As far as
anyone is aware, Judge Eaton will continue to act as prosecutor and jury in
processing these warrants into the future.

CONCLUSION
Both the Appellant and the Respondent agree the Ashland County

warrant that resulted in the 2015 arrest of Christopher Kerr was void ab initio.
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We further agree that, under existing precedent, the evidence obtained in that
arrest must be suppressed. The State argues that the appellate court should
certify this case to the Supreme Court to overturn State v. Hess and find that
judicial integrity does not justify application of the exclusionary rule. The
existing case law, though, is clear and on point. For these reasons, this court
should uphold the circuit court’s decision and decline certifying this matter
to the Wisconsin Supreme Court.

Dated this 13" day of June, 2017.

SPEARS, CARLSON & COLEMAN, S.C.:
/sl

By: Lindal. Coleman, State Bar No. 1088532
Attorneys for Respondent
122 West Bayfield Street
Washburn, W1 54891
(715) 373-2628

Dated this 13" day of June, 2017.

SPEARS, CARLSON & COLEMAN, S.C.:
/sl

By: John R. Carlson, State Bar No. 1050163
Attorneys for Respondent
122 West Bayfield Street
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(715) 373-2628
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