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ARGUMENT 

The State uses an unpublished case, Town of Freedom v. 

Fellinger, No. 2013AP614, unpublished, (WI App. August 6, 

2013), to support its argument that Deputy Gee had the requisite 

level of suspicion to request Ms. Wallk exit the vehicle for field 

sobriety testing.  Brief of Plaintiff-Respondent, page 5.  The 

State argues that the facts in Fellinger are “nearly identical” to 

those herein.  In Fellinger, the officer obtained a radar reading 

of Fellinger’s vehicle traveling thirty-five miles-per-hour in a 

twenty-five miles-per-hour zone and then a second radar reading 

when Fellinger’s vehicle traveled into a forty-five miles-per-

hour zone, and reached a speed of sixty miles-per-hour.  The 

Fellinger court found that the speeding showed non-

conformance with the law, and that coupled with the odor of 

intoxicant, admission of consumption, and time of night 

provided sufficient suspicion to continue to detain Fellinger for 

field sobriety tests.    

Similarly, here, Deputy Gee observed an odor of 

intoxicant, Ms. Wallk admitted to consuming alcohol, and the 

time of night was 2:22 a.m.  However, the evidence adduced at 

the refusal hearing did not establish that Ms. Wallk was 
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speeding.  Unlike the officer in Fellinger, Deputy Gee did not 

obtain a radar reading, nor did he pace Ms. Wallk’s vehicle.  He 

simply observed Ms. Wallk’s vehicle pull away from a group of 

vehicles on the highway.  After catching up to Ms. Wallk’s 

vehicle he looked at his speedometer and it showed sixty-five 

miles-per-hour.  Gee testified that he could not obtain a vehicle 

pace of Ms. Wallk due to the fact that his squad was not 

equipped with a certified speedometer. Thus, while the town 

established the “non-conformance” with the law in Fellinger, 

the state failed to do so herein.   

Furthermore, as stated in Ms. Wallk’s initial brief, the 

remaining observations of Deputy Gee did not rise to the 

requisite level of suspicion to continue the detention.  Thus, the 

continued detention of Ms. Wallk for field sobriety testing was 

not justified, unreasonable and violated both the Fourth 

Amendment of the United States Constitution and Article I, 

Section 11 of the Wisconsin Constitution.    

CONCLUSION 

Because of this, the trial court erred when it found that 

Deputy Gee possessed the appropriate level of suspicion to 

continue to detain Ms. Wallk, and further erred when it found 

that her refusal to submit to chemical testing was improper. The 
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court should reverse the trial court’s ruling and vacate the 

judgment of conviction. 
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