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ARGUMENT

This Court should uphold the circuit court’s decision
and deny Mr. Edwards Appeal. The Wisconsin Supreme Court
has decided, repeatedly, that a circuit court judge must
determine whether a person is eligible for expungement at the
time of the sentencing hearing. See generally State v. Arberry,
2018 WI 7, 379 Wis. 2d 254, 905 N.W.2d 832; State v.
Matasek, 2014 WI 27, 353 Wis. 2d 601, 846 N.W.2d 811; State
v. Hemp, 2014 WI 29, 359 Wis. 2d 320, 856 N.W.2d 320.



Based on the recent Arberry decision, that applies even in cases
where the issue of expungement is not addressed at the time of
sentencing. Arberry, 379 Wis. 2d 254, 1 9.

In Arberry, the defendant did not request expungement,
and it was not considered by the court at the time of sentencing.
Id. 11 9, 11. The defendant requested expungement for the first
time during post-conviction proceedings, and the circuit court
determined it was barred from determining expungement at that
time. 1d. 11 10, 11. The Wisconsin Supreme Court ultimately
determined that the defendant was procedurally barred from
requesting expungement at that time because, “if a circuit court
IS going to exercise its discretion to expunge a record, the
discretion must be exercised at the hearing where sentence is
imposed.” Id. 11 15, 21.

The rule controls this case as well. In Mr. Edwards’
case, expungement was requested by defense counsel,
considered by the court, and the court declined to make him
eligible. (R45:12-13, 16-18, 20-21). There is no legal reason to
allow a court to revisit its expungement decision under these
circumstances considering that the circuit court could not
revisit its decision if Mr. Edwards had not requested
expungement at the time of sentencing. Given that eligibility
for expungement must be determined at the time of sentencing,
whether expungement was 1) considered and denied, or 2) not
considered at all, is a distinction without a difference. Arberry,
379 Wis. 2d, 1 21; Matasek, 353 Wis. 2d 11 6, 45.

Mr. Edwards is essentially seeking sentence
modification via expungement based on a new factor, which is
barred. (App. Supp. Br. at 2); see generally Matasek, 353 Wis.
2d. 601. Mr. Edwards seeks to have the circuit court revisit its
decision given his performance on probation. (App. Supp. Br.
at 2). By definition, that is a factor that cannot be known at the
time of sentencing, so it cannot be considered now.

Lastly, circuit courts do not have inherent authority to
expunge criminal records, and the circuit court appropriately
exercised its discretion when it declined to make Mr. Edwards
eligible for expungement. (See State’s Initial Br. at 5 — 10).



CONCLUSION
For the reasons stated above and in the initial briefs, this
Court should deny Mr. Edwards appeal and enter an order
affirming the circuit court’s decision.

Dated this day of March, 2018.

Respectfully submitted,

JOHN CHISHOLM
District Attorney
Milwaukee County

Owen Piotrowski
Assistant District Attorney
State Bar No. 1097212
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