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l. STATEMENT OF ISSUES PRESENTED FOR REVIEW
1) Did the trial court err when it did not strike Ju.B. for
cause?
Trial Court Answered: No.
. STATEMENT ON ORAL ARGUMENT AND
PUBLICATION
This appeal is within Wis. Stat. 8752.31(2) anch@d eligible for
publication pursuant to Wis. Stat. 8809.23(1)b(Zhe State is not
requesting oral argument, as this matter involvely the application of
well-settled law to the facts of the case.
1. STATEMENT OF THE CASE
On February 14, 2017 this case proceeded to Jugy Gefore the
Honorable Gary R. Sharpe, of the Fond du Lac Coitguit Court Br.
IV. (R.39:4/R.App.1). Early in the proceedings, osel for Mr. Conger
alerted the trial court to the concern of jurorsovwdat on a prior trial with
the same attorney the week prior and their abibtgerve on another jury
without bias. (R.39:9/R.App.2). Ultimately the trigourt identified a
procedure to inquire with prospective jurors abitir experience on the

prior case (R.39:16/R.App.3). This procedure woeaidail bringing the



former jurors into the privacy of the jury delibBom room to make specific
inquiry with each jurorld.

Jurors were then brought into the courtroom andeaerlized
overview of the process of juror selection was mest by the trial court.
(R.39:18-19/R.App.4-5). The trial court identifiedree jurors that had
served on the jury the week prior. (R.39:30-31/ApA85). During inquiry
with prospective jurors, the trial court exerdsiscretion in striking four
jurors for cause. (R.39:29,33,37,39/A.App.3,7/R.A)p).Of note, none of
these strikes were prompted by motion of eithetypar

To inquire with the jurors from the prior week’satrthe trial court
adjourned to a different setting. (R.39:41/R.AppRjror S.B. was the first
prospective juror to be questioned in this settlidg.During inquiry from
the trial court, Juror S.B. understood the imparéaf the proceedings
against Mr. Conger, noting “this is very serious arges”.
(R.39:42/R.App.9). Juror S.B. agreed to do her Hestlisten to the
testimony, and not be swayed by what occurredenpttior trial.Id. Juror
S.B. agreed to follow the instructions as giverhéo by the court, even if
they were the same instructions as the prior c@89:43-44/R.App.10-

11). Juror S.B. again reaffirmed to the trial caheét she would do her best



“without considering what happened last week”. @43-46/R.App.12-
13). Juror S.B. further noted that this case wéiemint, and information
learned in the other case would not affect hergi@eiin the present case.
(R.39:46-47/R.Appl3-14). Juror S.B. also agreedat@® other facts into
consideration that could influence her decisiorcsdcally food impacting
a blood alcohol curve. (R.39:47/R.App.14).

Following questioning of Juror S.B. trial counser iMr. Conger
moved to strike her for causkl. The trial court declined to strike Juror
S.B. for cause. (R.39:49/R.App.15). The trial caurttculated its reasoning
for not striking Juror S.B. for cause, to inclute following:

a) Juror S.B. was asked whether she felt she woultbb®pelled to

make a similar decision, and the trial court detret that she
did not feel that she would make a similar decision
(R.39:48/R.App.16).

b) Juror S.B. agreed to listen to the testimduly;

c) Juror S.B. acknowledged it was a different (alcpbedt;|d.

d) Juror S.B. acknowledged a different between thee tthe test

was taken and the time someone dride;



e) Juror S.B. acknowledged there were influences destaresult
based upon what somebody ate and the absorptendat

f) Juror S.B. expressed an open demeanor, and was not
defensive;(R.39:49/R.App.15).

g) Juror S.B. would listen to all of the testimomg;

h) The trial court believed Juror S.B. to be willing tonsider
arguments of counsdkjl.

1) The trial court believed that Juror S.B. would smhply reject a
theory of defense in this case because that theasyrejected the
week prior. (R.39:49-51/App.15,17-18).

Upon conclusion ofoir dire, Juror S.B. was not stricken by either party
and remained on the jury. (R.39:72/R.App.19). They jtrial continued,
wherein upon conclusion of the trial the jury rekenl a verdict of guilty to
Operating a Motor Vehicle with a Prohibited AlcohGloncentration.
(R.39:251/A.App.20). Mr. Conger has filed an appeguesting a new trial

and remand to the trial court. (App. Brief, 10).



V. ARGUMENT
A. The trial court did not err in denying Mr. Conger’'s motion to
strike Juror S.B. for cause as Juror S.B. did notpresent
either subjective or objective bias.

The United States Constitution and Wisconsin’s @trton both
guarantee an accused an impartial jury. U.S. Casiend. VI; Wis.
Const. art. 1 8 7. “To be impartial, a juror mhstindifferent and capable
of basing his or her verdict upon the evidence pezl at trial.” Sate v.
Faucher, 227 Wis.2d 700, 715, 596 N.W.2d 770 (1999).

“Prospective jurors are presumed impartial.” Thatp challenging
a juror's impartiality bears the burden of rebudtithis presumption and
proving bias.” State v. Funk, 335 Wis.2d 369,388, 799 N.W.2d 421
(2011)(quotingSate v. Louis, 156 Wis.2d 470, 478, 457 N.W.2d 484
(1990)). Additionally, “veteran jurors need noteenoved for cause when
called to decide multiple cases with similar issaed identical witnesses.”
Sate v. Kiernan, 227 Wis.2d 736,748, 596 N.W.2d 760, (1999). To
remove a “veteran juror” for cause, that juror “nbe shown individually
to have exhibited bias in the case they are catldtear.”ld. at 751. Even

more, “[w]hile circuit courtamay remove jurors to avoid the appearance of



bias, the circuit courts are obligated to removedauseonly those jurors
who are indeed biasedd. at 749 n.9 (emphasis added).

Appellate courts give deference to circuit couftgtual and legal
determinations about whether a prospective jurorbissed. This is
because:

“[L]awyers may ask leading questions on voir dinel decause they

are also skilled in obtaining desired answers, régponses of a

prospective juror to such questions are often ealnttory,

depending on which party is asking the questiom&isT on appeal,
both parties are usually able to point to voir daeswers that
support their competing positions regarding thellehged juror.

Given this situation, it is all the more appropeidor [appellate

courts] to defer to the trial court's better pasitito assess the

prospective juror's credibility and honestyiate v. Jimmie RR,,

232 Wis. 2d 138, 154-55, 606 N.W.2d 196 (Ct. AjgR9).

In pursuit of impartial jurors, the Wisconsin Semre Court has
recognized three types of juror bias: (1) statut¢®y subjective, and (3)
objective. Sate v. Lepsch, 374 Wis.2d 98,115, 892 N.W.2d 682. See also
State v. Smith, 291 Wis.2d 569, 581, 716 N.W.2d 482 (2006) &adcher,
227 Wis.2d at 716.

Mr. Conger asserts that Juror S.B. was subjectigaly objectively
biased against him. (App. Brief, 6). Mr. Conge&tas that S.B. was biased

against him because she “sat on a case one wemkwith similar facts,

identical theory of defense and the same defense attorney . . . [and]



equivocated as to whether the prior week’s casddvaifiect her decision”
(App. Brief,iii) (emphasis added). Mr. Conger also claims he presented a
“blood alcohol curve defense” at trial. (App. Brig,7,9).

The trial court’'s refusal to strike Juror S.B. foause was not
“clearly erroneous” and was a decision that “a @eable judge could have
reached.’Faucher, 227 Wis. 2d at 718-21. To assess a prospeciroe’'$
potential bias, Wisconsin courts have noted: “itlsar that ‘a prospective
juror need not respond to voir dire questions wé&h unequivocal
declarations of impartiality.”State v. Oswald, 232 Wis. 2d 103,112, 606
N.W.2d 238 (Ct. App. 1999) (quotingate v. Erickson, 227 Wis. 2d 758,
776, 596 N.W.2d 749 (1999).

Subjective bias is a question of fadtaucher, 227 Wis. 2d at 718.
“Jurors are subjectively biased when they haveresged or formed any
opinion’ about the case prior to hearing the evodeihFunk, 335 Wis. 2d at
39. (quotingFaucher, 227 Wis. 2d at 717). This bias is “revealed tigio
the words and the demeanor of the prospective "juand “refers to the
prospective juror's state of mind.ld. For that reason, “whether a
prospective juror is subjectively biased turns @ndn her responses @nir

dire and a circuit court's assessment of the indiviguddonesty and



credibility, among other relevant factorsd. at 718. Further, th®swald
decision elaborated on nonverbal signals that areegwved by the trial
court, stating:

“[1]t is not just the juror’s words that are impartt. The manner in
which the juror says the words and the body languag or she exhibits
while answering speak volumes—volumes that are trestsmitted to a
reviewing court via the cold record. Our inabilityreview demeanor and
thus assess sincerity is precisely why we leave dbgermination of
subjective bias to the circuit court.” 232 Wis. 2t1110.

Accordingly, “[g]iven the circuit court’s superigposition to so
assess the demeanor and disposition of prospgatmes,” this Court must
“uphold the circuit court’s factual finding thatpospective juror is or is
not subjectively biased unless it is clearly ermrse” Faucher, 227 Wis.2d
at 718.

Objective bias is a mixed question of fact and laml.at 720. A
juror is objectively biased “when a reasonable geiis the juror's position
could not be impartial.1d. at 718. Whether a juror is objectively biased
depends on the “facts and circumstances surrouritigngoir dire and the
facts involved in the caseld. “The trial court must . . . strike a juror for
objective bias if the juror has a direct connectiora dispositive issue in

the case, such as the defense theory, coupled aviffersonal belief

regarding the outcome of that issu@swald, 232 Wis. 2d at 115.



Juror S.B. was not subjectively biased. Nothingthe voir dire
proceedings with Juror S.B. would suggest that sh@ntained any
subjective bias. The trial court properly summatidee reasons why Juror
S.B. was not subjectively bias, which were suppmbrie the record.
(R.39:48/App.22), (R.39:50-51/App.23).

Juror S.B. was also not objectively biased. SirtyijJanothing in the
voir dire proceedings with Juror S.B. would suggest thatrshmtained an
objective bias, as she had no interest in the pding or any unique
connection to the facts or circumstances of thsecd® suggest that she
could not be fair and impartial. The trial courbperly considered these
factors in denying Mr. Conger’s motion to strike bauseld.

B. Juror S.B. remaining on the jury panel could not hae resulted in
any prejudice to Mr. Conger because a blood alcohoturve
defense was not advanced by Mr. Conger at trial.

The general prohibition against reversal of a judgtrfor error or
defect in the proceedings is announced in the “lemsnerror” statute,
pursuant to Wis. Stat. 8805.18(2). This statuteli@apgo criminal cases.
Sate v. Dyess, 124 Wis.2d 525,547, 370 N.W.2d 222 (1985). The

application of a harmless error analysis is ingivecand relevant to the



process of jury selection.Sate v. Lindell, 245 Wis.2d 689,730, 629
N.W.2d 223 (2001). See alsbate v. Coble, 100 Wis.2d 179,201-11, 301
N.W.2d 221 (1981).

In assessing a claim of juror bias, the Wisconsiupr&me Court
recently took into consideration harmlesserror analysis, noting that “the
State would bear the burden of establishing that emor was harmless
because it stands to benefit from such an erdogpsch, 374 Wis.2d at.
130, see alsdate v. Martin, 343 Wis.2d 278,285 816 N.W.2d 270
(quoting Sate v. Harvey, 254 Wis.2d 442, 465, 647 N.W.2d 189 (2002)).
Lepsch ultimately failed to demonstrated that his juryswanything less
than impatrtial, any error was determined to be hesm Se&74 Wis.2d at
138.

Contrary to Mr. Conger’s claim, he did not presarilood alcohol
curve defense. (See App. Brief, 3,7,9). Firstlyira, neither Mr. Conger
nor the State presented any evidence about the rhinody’s ability to
absorb or eliminate alcohol from the bloodstreaaither party elicited any
testimony regarding retrograde extrapolation, aaidher party made any
reference to the blood alcohol curve. In fact, Monger successfully

moved to exclude the State’'s expert from testifyiag to retrograde

10



extrapolation. (R.39:139-142/App.21-24). Withoutegtion, the record is
devoid of any expert testimony pertaining to retealg extrapolation for

which an alcohol curve defense could have beerdbase

Secondly, Mr. Conger himself did not testify asatdrinking history
in this case. (R.39:207/R.App.25). No other wsBes were presented by
Mr. Conger at trialld. As a result, no additional information pertainiiog
Mr. Conger’s drinking history, alcohol/dissipatioates, or use of Hinz'
chart was presented at trial. For those reasomse ttvas no testimony
advanced pertaining to a blood alcohol curve defens

As a result, even if it were determined that J@8d8. was somehow
biased against the “blood alcohol curve defens®’vierdict could not have
been prejudicial to Mr. Conger, because the atlatgfense theory was not
advanced at trial. The impact of Juror S.B. renmgron the jury was, at

most, harmless.

! SeeSatev. Hinz, 121 Wis.2d 282, 360 N.W.2d 56 (Ct. App. 1984)abhprovides for use of a
standardized blood alcohol concentration chart.

11



CONCLUSION

For the reasons set forth above, the trial coaringdit err in denying
Mr. Conger’s motion to strike Juror S.B. for causerther, if any bias is
present, the absence of a blood alcohol curve defantrial resulted in a
harmless error from the trial court’s failure talst Juror S.B. As a result,
the Court should sustain the Judgment of Conviciiath deny Mr. Conger
a new jury trial.

Dated this __ day of August, 2017 at Fond du Mdisconsin by:

Douglas R. Edelstein

WSBA No. 1070550

Assistant District Attorney

Fond du Lac County, Wisconsin
Attorney for the Respondent
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CERTIFICATIONS

| hereby certify that this brief conforms to thees contained in
Wis. Stat. 8 809.19(8)(b) and (c) for a brief apgendix produced with a
proportional serif font. The length of this briefl2 pages, 2282 words.

| further certify pursuant to Wis. Stat. 8 809.19(2)(f) that the text
of the electronic copy of the brief is identicalthe text of the paper copy
of the brief,other than the appendix material isnot included in the
electronic version.

| further certify that filed with this brief, eithes a separate
document or as a part of this brief, is an appetithk complies with s.
809.19(2)(a) and that contains, at a minimum: (tBde of contents, (2)
the findings or opinion of the circuit court; ar®) portions of the record
essential to an understanding of the issues raiseldding oral or written
findings or decision showing the circuit court'&sening regarding these
issues.

| further certify that if this appeal is taken frarcircuit court order
of judgment entered in a judicial review of an adlistrative decision, the
appendix contains the findings of fact and concolasiof law, if any, and
final decision of the administrative agency.

| further certify that if the record is required layv to be
confidential, the portions of the record includedhe appendix are
reproduced using first names and last initialssiadtof full names of
person, specifically including juveniles and paseottjuveniles, with a
notation that the portions of the record have lsereproduced to preserve
confidentiality and with appropriate referencesh® record.
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| further certify that on the date of signatur@uited this brief to our
office station for first class US Mail Postage ®difixed and mailed to:

Clerk’s Office (10 copies)
Wisconsin Court of Appeals
110 East Main Street, Suite 215
P.O. Box 1688

Madison, WI 53701-1688

Piel Law Office (3 copies)
Attorney Walter Piel

500 W. Silver Spring Drive
Milwaukee, WI 53217

Dated this ___ day of August, 2017 at Fond du Mdisconsin by:

Douglas R. Edelstein

Bar No. 1070550

Assistant District Attorney
Winnebago County, Wisconsin
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