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ISSUES PRESENTED FOR REVIEW

Deputy Olson saw a vehicle enter a closed county
park. May an officer's observation of a non-traffafeiture
offense form the basis for a stop of the vehiclé s@izure of
its occupants?

The circuit court granted Dahlke’s motion to dismi
resulting from the traffic stop. It concluded timat one would
have known that Wayside park was a county parkfarider



that being in the park after hours was not enowghafstop.
(22: 41-42)

STATEMENT ON ORAL ARGUMENT AND
PUBLICATION

The State does not believe that this case meets the
statutory criteria to justify oral argument or pichtion.

STATEMENT OF THE FACTS AND THE
PROCEDURAL HISTORY OF THE CASE

On November 13, 2016, Deputy Lucas Olson issued a
citation for possession of marijuana’ dffense, in violation
of Fond du Lac County Ordinance 038-207, to Isaablke.
(:1)

Subsequently, Dahlke, through counsel, enteredca “n
guilty” plea to the violation and also filed a nmtito dismiss
for unlawful stop. (4: 1-4)

On February 20, 2017, an evidentiary hearing ws he
on Dahlke’s motion. (22: 1-43) Judge Robert Jit¥\fiound,
on that day, that there was an insufficient basiglie traffic
stop and granted Dahlke’s motion.

During the testimony on February 20, 2017, Deputy
Lucas Olson, of the Fond du Lac County Sheriff's
Department, testified that he was traveling soutimoo on
Highway U.S. 45 in Fond du Lac County, Wisconsih, a
approximately 12:26 a.m. on November 13, 2017. 4R2:
Deputy Olson testified that he observed anothericleh
traveling southbound on Highway U.S. 45 ahead ah hi
which was turned into the Wayside Park. (22:4) Wites
vehicle was turned into Wayside Park, Deputy Olson
considered it to be suspicious in nature becausgank was
closed and was an area known for being a placeiderof



illegal drugs and drinking, especially at that tiroé the
morning.(22: 5 20-23) Deputy Olson testified tNdayside
Park is a county park in Fond du Lac County, arad ihwas
closed at the time the vehicle turned in. The parkwned
and maintained by the county. (22:5: 16-23).

Deputy Olson testified that there is sign at theaste
of Wayside Park that provides the rules and regulatof the
park, including the hours that the park was opdre 3ign is
fairly large, and the sign is illuminated when Hegds are
shined on it. (22: 6:25, 7:4-6). Wayside Park han®ances,
northernmost and southernmost. (22: 6:7-8). Aerial
photographs of Wayside Park are depicted in exhilfit: 1-
4)

Deputy Olson testified that he saw the Dahlke slehi
after he entered Wayside Park, and he could sdetltiea
headlights of the Dahlke vehicle were facing wéa2: 9:11-
12). The possible routes of travel for the Dahlk&igle, once
it had turned around, would be that it could gaight and
exit the park from the southernmost exit onto HiggwJ.S.
45 or it could have been turned to the right todhearth,
towards the northernmost entrance of the Waysaik. 22:
9:13-18). Deputy Olson turned his squad aroundfaihaived
the Dahlke vehicle and effected a traffic stop bivating his
squad’s emergency lights within Wayside Park. gp
Olson testified that the traffic stop of the Dahikehicle was
based upon the fact that the Dahlke vehicle wahenpark
after hours. (22: 20 14-16).

On or about March 21, 2017, the circuit court s@jne
an Order granting the motion to dismiss for Unlawdtop.
(8:1)

On or about March 31, 2017, the circuit court s@jne
an Order vacating the Order granting the motiomligmiss.
(11: 1). The circuit court thereafter reviewed miais



submitted on behalf of the State for reconsidenatib the
motion, (10: 1-3) as well as materials submittegupport of
the motion to dismiss, (12: 1-2).

The circuit court rendered it's decision on thet&&a
motion for reconsideration on April 19, 2017. (Z39) An
Order granting Dahlke’s motion to dismiss was stjoe or
about April 27, 2017. (15:1)

SUMMARY OF THE ARGUMENT

The circuit court erred when it granted Dahlke’s
motion to dismiss due to an unlawful stop.

A law enforcement officer may lawfully seize a g
without a warrant for a civil non-traffic forfeitaroffense if
(1) the violation occurs in the officer's presenaad (2) the
statute authorized the officer to do so.

Fond du Lac County Ordinance Sec. 42.35 provides
that the hours of use by the public for any parkil,tor
outdoor recreation area shall be from 6:00 a.n10t60 p.m.,
and that it is unlawful for any person to be in gayk, trail or
outdoor recreation area ... outside of the estallisioairs.

Fond du Lac County Ordinance Sec. 42.34 (a)
provides that any law enforcement officer may issw&ation
or arrest any offender who is in violation of ampyasion of
this article.

The county ordinance violation occurred in the
presence of Deputy Olson and the county ordinance
authorized an a citation or arrest of Dahlke undes
circumstances, justifying the traffic stop.

The motion to dismiss should have been denied.



ARGUMENT

Deputy Olson lawfully stopped Dahlke’s vehicle to
investigate the forfeiture offense of being in Wayde
Park after hours.

A. Applicable constitutional provisions.

The Fourth Amendment to the United States Congdiiut
and Article I, 8 11 of the Wisconsin Constitutiomofect
“[t]he right of the people to be secure in theirgmms, houses,
papers, and effects against unreasonable searchds a
seizures.” U.S. Const. amend. IV; Wis. Const. Art§ 11.
The Wisconsin Supreme Court has historically inegx
Article I, 8 11 and its protections against unremdse
searches and seizures in a manner consistent lvath/nited
States Supreme Court's interpretation of the Fourth
Amendment.Sate v. Felix, 2012 WI 36, { 38, 339 Wis. 2d
670, 811 N.wW.2d 775 (finding no reason “to depewtrf our
customary practice of interpreting Article I, Sectill in
accord with the Fourth Amendment”).

B. Applicable ordinances.
Fond du Lac County Ordinance Sec. 42.31 — Appbcati

This article shall apply to the grounds, buildings
thereon, and waters therein for each park, traf a
outdoor recreation area or facility owned or mawiage
by Fond du Lac County which is under the jurisdiati

of the Fond du Lac County Parks and Development
Committee or its successor committee. ...



The parks, trails and outdoor recreation areas or
facilities governed by this Article include, buteanot
limited to, ...Highway 45 Wayside Park, ... .

Fond du Lac County Ordinance Sec. 42.35 provides
that the hours of use by the public for any parkjl tor
outdoor recreation area shall be from 6:00 a.nl.0:®@0 p.m.
and makes it unlawful for any person to be in aagkptrail
or outdoor recreation area except registered camper
designated campgrounds, outside the established.hou

Fond du Lac County Ordinance Sec. 42.34 authorizes
any law enforcement officer to issue a citationaaest any
offender who is in violation of any provision ofetlordinance.

C. Standard of review.

Whether police conduct violates the protectionsireaja
unreasonable searches and seizures presents aowuefst
constitutional fact. On review, an appellate cauitt uphold
the circuit court's factual findings unless theye alearly
erroneous. But the application of Fourth Amendment
principles to the facts found presents a questiolaw that
appellate courts review independentigtate v. Brereton,
2013 WI 17, § 17, 345 Wis. 2d 563, 826 N.W.2d 369.
finding is clearly erroneous if ‘it is against tigeeat weight
and clear preponderance of the evidenc&dte v. Arias,
2008 WI 84, 12, 311 Wis. 2d 358, 752 N.W.2d 748
(citations omitted).

The applicability of the Fond du Lac County Ordinas
to Dahlke’s case presents a question of statutory
interpretation. Statutory interpretation and a W&s$
application to specific facts present questiontawf that this
Court reviews independently, benefiting from thewvdo



courts’ analysisState v. Matasek, 2014 WI 27, 1 10, 353 Wis.
2d 601, 846 N.W.2d 811.

D. A deputy has the authority to stop an automobile
and seize its occupants when the officer has
probable cause or reasonable suspicion to believe
that an occupant has committed a non-traffic
forfeiture offense.

Wisconsin courts have long recognized an officer’s
authority to seize persons who commit forfeituréensges.
This authority is not limited to violations of tfaf regulations
and extends to non-traffic forfeiture offenses. Shesame
principles that allow an officer to stop an auton®lin the
course of enforcing civil traffic regulations reasbly extend
to non-traffic forfeiture offenses as well.

1. General legal principles governing the
reasonableness of traffic stops

An officer's detention of an individual during aaffic
stop constitutes a seizure of a person within tle@ammng of
the Fourth Amendment. A seizure must be reasonaider
the circumstances. A traffic seizure is reasondlitee officer
has probable cause or reasonable suspicion tovedimat a
crime or a traffic violation has occurregate v. Popke, 2009
WI 37, 11, 317 Wis. 2d 118, 765 N.W.2d 569; dee &ate
v. Brown, 2014 WI 69, 1 20, 355 Wis. 2d 668, 850 N.W.2d 66
(“A traffic stop can be based on probable causeeasonable
suspicion.”).

The State bears the burden of proving that a siopfies
the reasonableness requirement. Id. The constltio
reasonableness of a traffic stop does not depernbeoactual
motivations of the individual officer involvedWhren v.
United States, 517 U.S. 806, 812-13 (1996). As long as the



officer has an objectively reasonable basis toesam search
an automobile and its occupants, an officer’s stibje intent
does not render otherwise lawful conduct illegal or
unconstitutional&ate v. Baudhuin, 141 Wis. 2d 642, 651-52,
416 N.W.2d 60 (1987).

2. Officers may conduct traffic stops based on
probable cause to believe that a non-criminal
forfeiture violation has occurred.

Probable cause refers to the “quantum of evidewcieh
would lead a reasonable police officer to believd#iat a
crime or a traffic violation has occurreldopke, 317 Wis. 2d
118, 1 14, (citinglohnson v. Sate, 75 Wis. 2d 344, 348, 249
N.W.2d 593 (1977)). Probable cause exists wherotheer

has reasonable grounds to believe that the person i
committing or has committed a crime or a traffiolation.
The evidence need not establish proof beyond aomeate
doubt or even that guilt is more probable than hat,rather,
probable cause requires that the information “lead
reasonable officer to believe that guilt is morerntha
possibility.” Popke, 317 Wis. 2d 118, { 14 (internal quotation
marks and citation omitted).

An officer possesses the authority to arrest a qgpers
without a warrant for violating a non-criminal “tfa
regulation” if the officer has reasonable groundsbtlieve
that the person is violating a traffic regulatioiis. Stat. 8
345.22. “Implicit in the authority to arrest for @affic
violation is the authority to stop the vehicle wiéhne officer
has reasonable grounds to believe the violatiorobesrred.”
Baudhuin, 141 Wis. 2d at 648see also Johnson, 75 Wis. 2d
at 348 (“Reasonable grounds’ and probable cause ar
synonymous.”) (quoted source omitted).



The automobile stops iRopke and Baudhuin related to
potential violations of traffic regulations. Butthong in those
decisions precludes extension of the principles shaported
those stops to non-traffic forfeiture offenses.

3. An officer's authority to seize a person without
a warrant extends to non-traffic forfeiture
violations.

In Sate v. Iverson, 365 2d 302, 871 N.W.2d 661 (2015),
the Wisconsin Supreme Court held thatl)“the Wisconsin
Legislature has explicitly authorized state trosper conduct
traffic stops in order to investigate violations\bfs. Stat. 8§
287.81and to arrest violators of the statute under $igeki
conditions; (2) a traffic stop to enfor@e287.81is generally
reasonable if an officer has probable cause ororedue
suspicion that a violation of 287.81 has occurred; (3)
discarding a cigarette butt onto a highway viold&€237.81
and (4) based on his observations, the officehis ¢ase had
probable cause to believe that an occupantlivefson's
vehicle had violated® 287.81by throwing a cigarette butt
onto the highwawn officer may arrest a person without a
warrant for a non-criminal ordinance violation asd as (1)
the violation occurs in the officer's presence, assl other
factors exist; and (2) a statute authorizes theaffto do so.
Id. at 457-58. “ at Par. 4

The violation of the littering statute was a noafic
ordinance violation. See alsoSate v. Thomas, No.
2015AP1518-CR, unpublished slip op., paragraphi¥| (
App June 21, 2016). (stop for parking violation);

4. Deputy Olson had probable cause to believe that
Dahlke had violated the Fond du Lac County
Ordinance establishing park hours.



For the reasons provided above, Deputy Olson had
authority to stop the Dahlke vehicle and its oceupaThe
enumerated Fond du Lac County Ordinances estatiish
“‘open” and “closed” hours for the county parks dadher
authorize any law enforcement officer to write taton or
arrest anyone violating the ordinance.

E. Alternatively, Deputy Olson acted lawfully and on
reasonable suspicion when he stopped Dahlke’s
vehicle based upon his prior knowledge of illegal
activity at this park during closed hours.

Deputy Olson had probable cause for a traffic staged
upon his observation that the Dahlke vehicle wasthe
Wayside Park after hours. Because the higher plelzuse
standard has been met, this Court need not deccher
reasonable suspicion supported the traffic sBepMiesen v.
D.O.T., 226 Wis. 2d 298, 309, 594 N.W.2d 821 (Ct. App.
1999) (appellate courts should decide cases onah®west
ground possible).

Should this Court disagree and determine that Olson
lacked probable cause for the stop, then the S@téends
that Olson acted lawfully and upon reasonable siepi
Olson acted lawfully because an officer may condutraffic
stop based upon reasonable suspicion that a persime a
vehicle has committed a non-traffic forfeiture of$e. In this
case, Olson’s observations provided reasonablecsoisghat
an occupant in Dahlke’s vehicle may about to engege
illegal activity.

10



1. Officers may conduct traffic stops based upon
reasonable suspicion that a non-traffic forfeiture
violation has occurred.

Wisconsin courts have upheld the temporary seiatire
an automobile’s driver based solely upon an officer
reasonable suspicion that the driver had violatedoa-
criminal traffic regulation. InSate v. Griffin, 183 Wis. 2d
327, 330-31, 515 N.W.2d 535 (Ct. App. 1994), thaertbeld
that an officer may perform an investigatory sté@ oehicle
based on a reasonable suspicion of a non-crimidfict
violation. Relying on Griffin, this Court subsequently
explained: “[A]n officer may make an investigatis®p if the
officer ‘reasonably suspects’ that a person hasnaitted or
Is about to commit a crime, . . . or reasonablypeuts that a
person is violating the non-criminal traffic law<Cbunty of
Jefferson v. Renz, 231 Wis. 2d 293, 310, 603 N.W.2d 541
(1999) (quoted source omitted) (footnote omittéd)several
cases decided aftdRenz, the court of appeals has upheld
stops based solely upon an officer’s reasonableicos that
a vehicle’s operator had committed a non-criminalffic
offense.

When the Legislature has expressly authorized &neofto
conduct a traffic stop to investigate a non-trafiocfeiture
offense, this Court should find that it includee #uthority to
conduct an investigatory stop based on reasonalsigcson.
Here, Wis. Stat. § 110.07(1)(a)1. expressly autlesrpfficers
to stop moving vehicles to investigate specificfddure
offenses, including litteringld. (troopers shall “have the
authority . . . to stop such vehicles while en eoat any time
upon the public highways to examine the same ankema
arrests for all violations thereof”). Wis. Stat1 £0.07(1)(a).

Wisconsin courts have consistently held that office
may conduct a vehicle stop based solely upon aiceo$

11



reasonable suspicion that a person has violateshamnminal
traffic regulation. No sound reason exists for elifintiating
between traffic and non-traffic forfeiture offensegrmitting
officers to conduct investigatory stops for thenfer, but not
the latter. Prohibiting an officer from briefly geg a person
whom the officer reasonably and articulably suspeat
violating a non-traffic forfeiture offense preverite officer
from enforcing laws that the Legislature has deemed
important to enforce.

2. Deputy Olson had reasonable suspicion that
someone in the Dahlke vehicle may be engaging
in illegal activity.

For the same reasons articulated above, the record
demonstrates that Deputy Olson had a reasonabjecsrs
that an occupant in Dahlke’s vehicle may abouted@bgaged
in illegal activity. Deputy Olson saw Dahlke’s vele being
driven into a closed park. This park was one inclwiDeputy
Olson was aware of prior drug and alcohol relatietations
after park hours. Under the circumstances, Depuigor©
acted reasonably when he stopped the Dahlke vehiute
temporarily seized its occupants for the purpose of
investigating the suspicious circumstance.

CONCLUSION
The State respectfully requests this Court to ver

the circuit court’'s decision granting Dahlke’s naooti to
suppress evidence and dismissing his case.

12
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