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STATEMENT ON PUBLICATION
Plaintiff-Respondent does not request publication.
STATEMENT ON ORAL ARGUMENT
Plaintiff-Respondent does not request oral argument
STANDARD OF REVIEW

This Court applies a two-part standard to revieafeDddant-Appellant’s
motion to suppress: this Court will uphold theltgaurt’s findings of fact unless
they are clearly erroneous but reviedss novo the application of law to those

facts. _State v. Pinkay010 WI 81, § 12, 327 Wis. 2d 346, 785 N.W.2d 592;

State v. Hampton, 2010 WI App 169, T 23, 330 Wis531, 793 N.W.2d 901.




STATEMENT OF FACTS

On June 5, 2016, at about 2:17 a.m., Officer Jotia of the City of West
Bend Police Department observed a vehicle, latentiied as being operated by
Robert L. Bentz, Defendant-Appellant, traveling nfroBarton Avenue onto
Harrison Street. [R. 40:6-8.] Officer Otte debed the Bentz vehicle as having
prematurely activated its right turn signal to tumom Barton Avenue onto
Harrison Street, doing so about two hundred yarais fthe street. [R. 40:8.] The
Bentz vehicle made a slightly wide turn onto HamisStreet and traveled down
the middle of the road for a brief distance. [R:84 The Bentz vehicle then
turned into the first residential driveway on Haom Street, identified as 1521
Harrison Street, and parked on the left side ofdheeway and extinguished its
lights. [R. 40:10.] Officer Otte testified thae man a check on the registration
plate on the vehicle, learning the vehicle wassteged to Mr. Bentz at an address
in Kewaskum. [R. 40:8.] Officer Otte advised hé dot identify any relationship
between the Bentz vehicle and the 1521 HarrisageStesidence. [R. 40:10.]

Officer Otte reported that he parked his squadrddwe block from the
residence, facing the residence, and watched thezBeshicle for about five
minutes. [R. 40:11.] During that time Officer ®taw no one exit or enter the
vehicle. [R. 40:11.] After about five minutesettehicle’s lights illuminated and
the car backed out of the driveway and drove towdodth Main Street. [R.
40:11.] Officer Otte explained that he followed ®entz vehicle in his squad and

observed it turn north onto North Main Street, thdficer Otte made the same



turn, and once his squad was behind the Bentz leghiee Bentz vehicle activated
its left blinker, turned left onto Jefferson Stremtd pulled into the first residential
driveway on the north side of Jefferson Streetntified as 706 Jefferson Street.
[R. 40:12-13.] The vehicle parked partially on theeved driveway and partially
on the grass. [R. 40:14.] Officer Otte testifidthtt he did not identify any
relationship between the Bentz vehicle and 706edsbh Street residence, either.
[R. 40:13]]

Officer Otte explained that he positioned his shaa the east side of North
Main Street to observe the Bentz vehicle becaudedrd it odd that the vehicle
pulled into two separate residential driveways. 4B:13.] Officer Otte reported
that he observed the vehicle for about five minutkesing which he did not see
anyone enter or exit the vehicle. [R. 40:14.] Atibout five minutes, Officer Otte
advised he left the area, unable to identify therafor of the vehicle. [R. 40:14-
15, 35.] About ten minutes later, Officer Ottéuraed to check on the status of
the Bentz vehicle by driving by 706 Jefferson Steewl at that time observed Mr.
Bentz sitting outside of the car leaning up agdinstdriver’'s side wheel well tire.
[R. 40:14-15.] The vehicle was in the exact saowation as it was when Officer
Otte observed it approximately fifteen minutes prifR. 40:43-44.]

Officer Otte testified that he parked his markedige squad on Jefferson
Street, without using any emergency lights or sieerd approached Mr. Bentz on
foot alone. [R. 40:15-16.] Thereafter, Officert®tsked Mr. Bentz a series of

guestions, wherein Mr. Bentz provided the followiggponses: that he was just



chilling; that he did not want to drive anymoreatthe did not reside at the
residence nor did he know anyone who did; and Heatwasn’t coming from
anywhere. [R. 40:16.] In speaking with Mr. Berfdfficer Otte smelled the odor
of intoxicants emanating from his person and olervis speech to be slurred
and his eyes to be bloodshot and glossy. [R. 4071p Those observations led
Officer Otte to conclude Mr. Bentz had been consignmtoxicants. [R. 40:17.]
Officer Otte posed additional questions to Mr. Betmying to establish a
timeline as to Mr. Bentz's whereabouts and actsitiand in response, Mr. Bentz
stated that he parked his car at the JeffersortStesidence four hours prior. [R.
40:17.] This response caused Officer Otte to als&tiaer anyone else had driven
the vehicle since then given Officer Otte’s pridaservations of the vehicle being
operated on Harrison Street, which Mr. Bentz deoieclurred. [R. 40:17.] Officer
Otte testified he then felt the hood of Mr. Bent¥shicle, which was warm,
indicating to Officer Otte the vehicle had recenblgen driven. [R. 40:17-18.]
Officer Otte testified that he knew the vehicle wasd parked in the Harrison
Street driveway four hours prior because of his@eal observations. [R. 40:18.]
Officer Otte then questioned Mr. Bentz further aeing what had
occurred, and this time Mr. Bentz stated that he walking around downtown,
went to Riverfest, and then walked back and judb’tiwant to drive. [R. 40:18.]
Mr. Bentz claimed that he had been calling his ®wrhours and showed his cell

phone to Officer Otte as proof of the calls; Offigtte testified that when he



observed Mr. Bentz’s cell phone, he saw outgoirllg ¢ta Mr. Bentz’'s son at 2:30
p.m. and at just before 8:00 p.m. the day priét. 40:18-19.]

Officer Otte testified that after this second vemsof facts provided by Mr.
Bentz, he confronted Mr. Bentz with the inconsistes in his story. [R. 40:19.]
In response, Mr. Bentz reported that a female wiathd his car and had parked it
at its current location. [R. 40:20.] Shortly aftdr. Bentz made that statement, a
female exited the residence located at 706 JefieBioeet and told Officer Otte
that she had been outside the residence aroundightdand that Mr. Bentz’'s
vehicle was not parked at that location, and thatdid not know Mr. Bentz. [R.
40:19-20.]

Officer Otte testified that after learning thisarmation he confronted Mr.
Bentz with the female’s report, and Mr. Bentz maimnéd that a female had
operated the vehicle, that the female was now ateh@nd offered his cell phone
to Officer Otte a second time so Officer Otte cocédl the female and verify the
explanation. [R. 40:20-21.] Officer Otte told MBentz that before calling the
female he wanted to get Mr. Bentz's story straigiiven the previous
inconsistencies, and in response to that statevEnBentz then told Officer Otte
that he had parked the car in the driveway at #&tetkon Street. [R. 40:21.]
Officer Otte testified that he did not pursue irigegting Mr. Bentz’s claim that a
female had driven the vehicle to its location beealir. Bentz admitted he had

driven his vehicle to that location. [R. 40:21, 46, 52.]



After Mr. Bentz admitted to driving his vehicle its location at the scene,
Officer Otte questioned Mr. Bentz with regard to ettter Mr. Bentz had
consumed alcohol, which Mr. Bentz denied, and $emldMr. Bentz’'s vehicle
upon receiving consent from Mr. Bentz to do so. 4B:21.] Mr. Bentz reported
being at Regner Park for Riverfest prior to polmmntact, which Officer Otte
testified was a festival with food and alcohol vergdthat closes at ten o’clock
p.m. [R.40:21-22]

Officer Otte testified he then requested Mr. Bep&form standardized
field sobriety tests, which Mr. Bentz refused toafter being permitted use of his
cell phone to consult with an attorney. [R. 40:28,] Officer Otte testified that
after Mr. Bentz refused to perform field sobriedgts a second time, Officer Otte
then placed Mr. Bentz under arrest. [R. 40:26.]

Officer Otte testified that he was assisted in ihigestigation by Officer
Doleschy, who arrived in a marked squad car thatagcrhed the scene without
use of overhead emergency lights or a siren. (R3] Officer Otte testified that
Officer Doleschy arrived sometime after his init@ntact with Mr. Bentz, but
prior to the attempts to commence standardized &ebriety tests. [R. 40:23, 28-
30.] Officer Otte testified that Officer Dolesclparked his squad car in the
residence’s driveway for purposes of capturing Mentz's performance on

standardized field sobriety tests on the squadiseca. [R. 40:23.]



ARGUMENT

l. THIS COURT SHOULD CONCLUDE THAT MR. BENTZ WAS
NOT SEIZED FOR FOURTH AMENDMENT PURPOSES WHEN
OFFICER OTTE FIRST APPROACHED MR. BENTZ, BUT
RATHER, WAS SEIZED WHEN OFFICER OTTE ASKED MR.
BENTZ TO PERFORM STANDARDIZED FIELD SOBRIETY
TESTS.

Wisconsin courts have adopted the standard aatedilin_United States v.

Mendenhall as the standard for assessing whetHerepoontact with a citizen
amounts to a seizure under the Fourth Amendmetate 8. Stout, 2002 WI App

41, 1 20, 250 Wis. 2d 768, 784, 641 N.W.2d 474, 480

“We conclude that a person has been “seized” witthia

meaning of the Fourth Amendment only if, in viewallf of the

circumstances surrounding the incident, a reasenglelrson
would have believed that he was not free to ledeamples of
circumstances that might indicate a seizure, evéerav the

person did not attempt to leave, would be the tkreag

presence of several officers, the display of a weapy an

officer, some physical touching of the person & titizen, or

the use of language or tone of voice indicating tttampliance
with the officer's request might be compelled.tha absence of
some such evidence, otherwise inoffensive contativéen a
member of the public and the police cannot, as tiemaf law,

amount to a seizure of that person.”

United States v. Mendenhall, 446 U.S. 544, 554-1980Q).

Officer Otte’s initial contact with Mr. Bentz wamt a product of a traffic
stop or other circumstance where the subject WASation and stopped. Rather,
Officer Otte approached Mr. Bentz on foot while NBentz was sitting on the
ground outside of a vehicle, leaning against theeds side tire. [R. 40:14.]
There was no infringement upon Mr. Bentz’'s freedormove about because Mr.

Bentz was stationary.

10



Similarly, Officer Otte’s approach toward Mr. Bendid not involve any
show of authority or force. Officer Otte parked Bguad car on the street and did
not activate his emergency lights or siren. Hekedlon foot to approach Mr.
Bentz, and he did not display or handle his firearmny way.

At some point after Officer Otte initially apprdeex Mr. Bentz, but before
Officer Otte asked Mr. Bentz to perform standardifeld sobriety tests, Officer
Doleschy arrived on scene. [R. 40:23, 28-30.] Woxéficer Doleschy arrived on
scene, his presence was more innocuous than thaffiokr Otte. Like Officer
Otte, Officer Doleschy’s arrival lacked any showafthority or force. He too
parked his squad on the road without activatingrgery lights or sirens. He too
approached on foot without displaying or handlimg firearm. Officer Doleschy
had no physical contact with Mr. Bentz and did epa¢stion Mr. Bentz.

There is no evidence that the tone or tenor oic&ffOtte’s questions posed
to Mr. Bentz were aggressive, hostile, or threaigni The substance of the
guestions was limited to Mr. Bentz's whereaboutdivaies, and establishing a
timeline for those events.

Absent any evidence that this encounter involvespldy of a weapon,
threatening presence of several officers, physmathing of Mr. Bentz, a tone or
tenor that compelled compliance, Officer Otte’siaticontact with Mr. Bentz is of
the nature that Wisconsin courts find to be inodfea and the kind that does not
constitute a seizure under the Fourth Amendmeherdfore, Officer Otte’s initial

contact with Mr. Bentz was not a seizure as defimethe Fourth Amendment.

11



Mr. Bentz argues Officer Otte’s initial contacttviMr. Bentz was a seizure
because: (1) Officer Otte testified his subjectintent was to investigate what
Officer Otte opined was a vehicle engaging in doreto avoid police presence;
(2) no reasonable person would ever feel freededdhe presence of two officers
who make contact with him or her; (3) all officevere uniformed, which included
standard police firearms; (4) officers arrived wotseparate marked squad cars;
(5) officers asked questions to “investigate” theeuumstances surrounding the
driving Officer Otte observed and Mr. Bentz’'s beloav

There is nothing in Mendenhall, or subsequent<#sa construe this type
of police contact as a seizure under the Fourth dmeent. Construing the facts
and circumstances present in this case as a semuutd transform nearly all
police-citizen encounters into a seizure because c¢haracteristics of this
encounter are germane to all police-citizen enasnt Officers are generally
required to wear a uniform that identifies thensash, which includes a firearm,
and they generally operate some type of officidicgovehicle. It is common for
an officer to request a second officer during acoenter as a general practice,
and just as common for that officer to arrive iseparate squad.

Further, Mr. Bentz extrapolates that Officer Gitereference to
“investigating” transforms the contact into a se&z@absent any of the required
characteristics articulated in__Mendenhall. Thatasoning is flawed.
“Investigating” is an activity officers engage irlative to all their police

activities, irrespective of whether the situatiencriminal in nature or not. It is

12



simply the exercise of asking questions and lookmg circumstances. Mr. Bentz
argues that anytime an officer “investigates” itasseizure under the Fourth
Amendment, but nothing in Mendenhall or its progsngports that assertion.
Rather, this Court should conclude that Mr. Bemtis seized at the point
when Officer Otte requested Mr. Bentz perform stadized field sobriety tests.
Wisconsin courts recognize that an officer's retjugs a citizen to perform

standardized field sobriety tests is a seizure utiie Fourth Amendment. _See

State v. Colstad2003 WI App 25, T 19, 260 Wis. 2d 406, 659 N.W3&l.
Officer Otte’s request constitutes a change in attaristics and scope of the
initial encounter such that this juncture transfeiime consensual encounter into a
seizure. Officer Otte’s request clearly informed. Bentz that he would be
detained on scene to perform physical skills ingehtb determine whether he was
impaired. Contemporaneous with Officer Otte’s exjuo Mr. Bentz to perform
standardized field sobriety tests, Officer Dolesgiositioned his squad in the
driveway to attempt to record Mr. Bentz's perforrm@anon standardized field
sobriety tests. [R. 40:23.] These facts creatbamge in circumstances such that
this Court should conclude Mr. Bentz was seizedth&t point Officer Otte
requested Mr. Bentz perform standardized field istyptests.

The trial court erred in its conclusion that Merz was seized at the point
Officer Doleschy arrived on scene. The trial ceuebnclusion is flawed because
it puts too much emphasis on one fact, which igttesence of a second officer on

scene. Other than Officer Doleschy being presensaene, (notably arriving

13



without use of any emergency lights or siren andkipg his squad on the street),
Officer Doleschy’s presence did little to alter ttwme, tenor, or content of the
contact between Officer Otte and Mr. Bentz. OffiBmleschy, as only a second
officer on scene, does not constitute the “seveidfeders” criteria of_Mendenhall.

See Mendenhall, 446 U.S 554 (1980). Further, @ffidoleschy’s presence was

innocuous in that he did not engage in questioMngBentz or have any physical
contact with Mr. Bentz. Officer Doleschy’s presenwhile a consideration, under
the facts and circumstances of the contact betv@féner Otte and Mr. Bentz,
does not, under the totality of the circumstantes)sform the encounter into a
seizure.
[I.  THIS COURT SHOULD CONCLUDE THAT OFFICER OTTE
HAD REASONABLE SUSPICION TO DETAIN MR. BENTZ
ONCE MR. BENTZ WAS SEIZED, WHICH OCCURRED WHEN
OFFICER OTTE REQUESTED MR. BENTZ PERFORM
STANDARDIZED FIELD SOBRIETY TESTS.
“An officer has reasonable suspicion that anviiial is impaired if he or

she is able to point to specific and articulabletdawhich, taken together with

rational inferences from those facts, suggest impant.” Village of Little Chute

v. Rosin, 2014 WI App 38, 1 18, 353 Wis. 2d 3064 84W.2d 667. Reasonable
suspicion is based upon the totality of the circiamses. _State v. Post, 2007 WI
60, 1 13, 301 Wis. 2d 1, 9, 733 N.W.2d 634, 638.

The State asserts that Mr. Bentz was seized whHBoe©OOtte requested
Mr. Bentz perform standardized field sobriety testerefore, this Court must

examine what facts Officer Otte knew at the timadmuested Mr. Bentz perform

14



standardized field sobriety tests to determine Wdretthose facts constitute
reasonable suspicion.

At the juncture when Officer Otte made said retjues had observed the
vehicle being driven in the early morning hoursagvely in his opinion, on city
streets, pulling into two different residential \érways within about a twenty-
minute timespan, with no one entering the vehiclé ao one exiting the vehicle.
Officer Otte had not identified any relationshiptveeen the vehicle and either
residence as he knew the registered owner of ticleelived in a different
jurisdiction.  Officer Otte broke his observatio the vehicle at its second
location for about ten minutes, but upon returrimgbserve the vehicle, noted it
to be in the same position, this time with Mr. Beoutside the vehicle sitting on
the ground with his back leaning on the driverdesivheel well. [R. 40:14-16.]
Upon making contact with Mr. Bentz, he observed Bintz emanated an odor of
intoxicants, had slurred speech, and had glos®gdshot eyes, which Officer
Otte recognized to be signs of potential impairmeaged upon his training and
experience. [R. 40:16-17.] A citizen, who residgdhe property Mr. Bentz was
at, reported she had no relationship with and mdamt with Mr. Bentz that night,
and stated the vehicle had not been on the properydnight. [R. 40:19-20.]

Mr. Bentz eventually admitted to driving the vdhido its last-observed
location, which by deduction occurred about twemiputes prior. [R. 40:13-14,
43-44.] Further, Mr. Bentz admitted to being avdfest, which Officer Otte

knew to be a festival in the area that served alolbeverages, but denied
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consuming alcohol. Officer Otte believed Mr. Bertad consumed alcohol
because of Mr. Bentz’'s physical signs of consunmptigR. 40:21.]

Officer Otte personally observed Mr. Bentz's véhibeing operated on a
roadway about twenty minutes prior to his contaithwir. Bentz, and Mr. Bentz
admitted he had driven the vehicle to its locaabithe Jefferson Street residence.
Mr. Bentz exhibited signs Officer Otte recognizesdansistent with consuming
alcohol and potential impairment. These facts amdumstances and the
reasonable inferences therefrom form the requiséisonable suspicion to permit
Officer Otte to detain Mr. Bentz for standardizesld sobriety tests.

Mr. Bentz argues that Officer Otte lacked reastsmaispicion to detain
Mr. Bentz for standardized field sobriety testsdwese he lacked “particularized”
evidence that Mr. Bentz had operated the vehi@tedoing so, Mr. Bentz makes
exhaustive arguments about the definition of “gattdrized” attempting to
characterize reasonable suspicion into somethiisgniot. Further, Mr. Bentz also
argues Officer Otte lacked reasonable suspicioralmee Officer Otte failed to
investigate one of Mr. Bentz's claims that a femaées the operator of the vehicle.
These arguments ignore the law and the facts sfctmse.

Mr. Bentz mischaracterizes the context of the tjolesg regarding Officer
Otte’s questioning of Mr. Bentz and Mr. Bentz’'spesses. Officer Otte testified
that he was unable to identify the driver of théigke either time he observed the
vehicle in motion. [R. 40:34-35.] That is why Q#r Otte asked Mr. Bentz

guestions relative to who was driving. However fi€gr Otte’s continued
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investigation resulted in reasonable suspicion tilat Bentz was the driver.
Officer Otte was requested by defense counselad hes report into evidence to

establish the line of his questions and responsas Mr. Bentz:

“I questioned Robert about his story. | advisedo®o that
Riverfest ended at 2200 on 060416. Robert stdtadhe had
been walking around. | questioned Robert thatoifome was
driving his vehicle — or his car how | observed trehicle in
motion on North Main Street, Harrison Street anéfedson

Street around 0217 hours. Robert then told me spenelse
was driving his car. Robert stated the other fenthht was
driving his vehicle parked it in the driveway aneftl |

questioned where the female went. Robert statedfémale
went home. Robert attempted to give me his phdnadvised
Robert that | wanted to get his story straight pti speaking
with the female he was saying drove his car. Liregf where
the female lived. Robert would not directly answsr questions
and stated that he parked the car in the driveway.”

[R. 40:52.]
The reason Officer Otte did not call the female Bentz initially claimed

was the driver was because Mr. Bentz admittedNhraBentz was the driver. [R.
40:21, 52.] There is no reason to call a female Wh. Bentz admitted was not
involved in any way to conduct an investigation absomething Mr. Bentz
admitted did not occur. The Court’'s inquiry in ghregard was clearly for
clarification as to Officer Otte’s reasoning fortnecalling the female, which
became obvious when Officer Otte again testifieat ¥Mr. Bentz admitted that he

had parked the car in the driveway.
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1. THIS COURT SHOULD CONCLUDE THAT OFFICER OTTE
HAD PROBABLE CAUSE TO ARREST MR. BENTZ.

“Probable cause to arrest is the quantum of evigevithin the
arresting officer's knowledge at the time of theesir which
would lead a reasonable police officer to believat tthe
defendant probably committed or was committing aner
There must be more than a possibility or suspidicet the
defendant committed an offense, but the evidened net reach
the level of proof beyond a reasonable doubt ondkat guilt is
more likely than not. Probable cause to arreseddp on the
totality of the circumstances.”

State v. Blatterman, 2015 WI 46, § 69, 362 Wis136, 185, 864 N.W.2d 26, 48

(internal citations omitted). “[A] court applies @bjective standard, considering

the information available to the officer and théiag's training and experience.”

State v. Kratochwill, 2013 WI App 41, 1 10, 346 Wikl 734, 828 N.W.2d 594

(citing State v. Lange2009 WI 49, § 20, 317 Wis. 2d 383, 766 N.W.2d 551)

The trial court correctly concluded that the faktoown to Officer Otte
constituted probable cause, finding that:

“Officer Otte observed Bentz's vehicle being drivest
approximately 2:30 a.m. Bentz eventually admittechaving
driving his vehicle and admitted that he had noneation to the
residence or driveway he was parked in, after §jinging Officer
Otte several nonsensical explanations as to whycaiswas
parked in the second driveway. Bentz had driveanrevasive
manner so as to avoid being followed. Bentz haddor of
intoxicants, slurred speech, and glassy, bloodslges. Bentz
twice refused standardized field sobriety tests.”

[R. 40:113/]

Mr. Bentz argues that Officer Otte lacked probatdeise to arrest Mr.
Bentz because there was inadequate evidence Miz Bieave or operated the
vehicle. In making this argument, Mr. Bentz attésnpo characterize his

admission to driving the vehicle to its location &6 Jefferson Street as
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something other than what it is. These effortsiareain, however, because the
common-sense, reasonable interpretation of Mr. Berdtatements is that Mr.
Bentz admitted to driving the vehicle. Mr. Bentpwn admission, coupled with
Officer Otte’s observations of Mr. Bentz, the faetsd circumstances, Officer
Otte’s training, education, and experience, and Bentz's refusal to perform

standardized field sobriety teStsupport probable cause for arrest.

“We hold only that a defendant's refusal to submisuch a test may be used as evidence of
probable cause to arrest.” State v. Babbitt, 188.\&4l 349, 363, 525 N.W.2d 102, 107 (Ct. App.
1994).

19



CONCLUSION
Accordingly, because Mr. Bentz was not seized @fficer Otte requested
Mr. Bentz perform standardized field sobriety testsd because Officer Otte had
reasonable suspicion to make such a request, MitzBeas not illegally seized.
Further, because Officer Otte had probable caussregst Mr. Bentz, his arrest
was lawful. For the foregoing reasons, the Staspectfully requests that this

Court deny Mr. Bentz's appeal in all respects.

Respectfully submitted,

Dated this 2nd day of November, 2017.

Sandra Jo Giernoth
Assistant District Attorney
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