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| SSUE PRESENTED
WAS THE EVIDENCE SUFFICIENT FOR THE JURY TO FIND
BEYOND A REASONABLE DOUBT THAT MITCHELL COMMITTED THE
OFFENSE OF CHILD ENTICEMENT?

Thetrial court answered this question in the affirmative.

ARGUMENT

THE EVIDENCE WAS INSUFFICIENT FOR THE JURY TO FIND
BEYOND A REASONABLE DOUBT THAT MITCHELL WASGUILTY OF
CHILD ENTICEMENT CONTRARY TO SEC. 948.07(1), WIS. STATS.



The parties agree that the standard of review from Satev. Poellinger, 153

Wis. 2d 493, 501, 451 N.W.2d 752 (1990) applies (pages 5-6 of State’s brief).

In this case, the text messages indicated clearly that Family Video was not

intended to be the location where sexual contact was supposed to take place:

ifﬂee: up. Go 1o my place, And have sum
fin

r (2
tox (6085208738
Exhibit 2: Page 1.
However, Mitchell indicated that they could hang out for awhile after

Zager asked if they if they were going to go to Mitchell’s place (Exhibit 2, page 2,

portions reproduced below).



SO PO Jusiieh him W QoG 10 560 3 Tend. WE  larms s
= 8085208729 can rmeet 2 flamily video on sixth. W21/2013 J
Ang how would u ge back? We c=n hang |
e 5085206733 out for a while. Doesnt matier o me. 812013
; | just taiked to him and i told him not to ask A
o JBOBSZ0BTIE ary questians Q2= 2013
bax 85 He said he could gve me a rnde 82912013
e Um okay. Gould have just toid bim u were
ox S085206739 lgoing 1o see a triend. 2212013
ax BUBSZ067 39 € tan meet at Family video bn soah. #a1/2012
% Ok hes used the' one on me a couple
ek |GORGZ0GTII times sa i said # back 1o him i
OxX BOB5Z06738 Hana. £o we gunna meel atTamily video?  1921/2073
box__|6088206739 1S5 how fong do u Uunk i be drere 812172013
{L‘ij M takes e ten min 1o et ther=. But |
wannas get reacy first Justtt mewenur
i Jﬂmzﬁ?as an ur way. | wil be on My way there toa._ | 2172013
will be weanng a red
ox____ |poas2067 39 (2/7) chicaga bulls ftied hak EX Al gk
hox |BUB5206/7 39 Ok do u want to meet right by the dogr then |3/21/2012
- No. Insige u will see me. Discrest as .
ox 8085208738 b 92112013
G We gohna 9721201
Im on my way 972112013
U there 112010
3o% EC85206 739 Ve too. Leaving now. §/27/201:
0ooY  |BUESI0E730 Ok we gonna go back by wr place or what 97 1/201s
0K 16085206739 I¥a. im net far from there 9/2712C1:

Mitchell was arrested while walking approximately two blocks from

Family Video (92: 89-90). The court can take judicial notice that Family Video is

astore that rents videos. It isopen to the public. The State presented no evidence

that Family Video was a secluded place (although it isabuilding). Itisclear that

although Mitchell may have wanted to meet up with the child there, it was not the

place where Mitchell intended to have sexual contact or intercourse. Nor can the

State rely upon the theory set forth inits brief that a plan to meet at Family Video

was sufficient to find an intent to cause Zager to enter Mitchell’s residence for the



purpose of sexual activity (p. 6 of State’s brief). This meeting at a public place did
not demonstrate “unequivocally under all of the circumstances” that Mitchell had
formed the intent and would have committed the crime except for the intervention
of another person or some extraneous factor.” Wis JI-Criminal 2134B . The
purpose of the meeting at Family Video was for Mitchell to make afinal
evaluation of Zager to seeif Zager was someone that Mitchell wanted to invite
into hisresidence. In his Craiglist ad, Mitchell had set forth some specific criteria
for a sexual partner. Had Mitchell “unequivocally under all of the circumstances”
decided to engage in sexual activity with Zager, he would have arranged a meeting

place closer to his residence.

As noted by Mitchell in his brief-in-chief (pages 7-8) and by the State
(pages 10-11 of State’s brief) anumber of Wisconsin cases have explored the
Issue of what specific intent is required for aviolation of Sec. 948.07(1), Wis.
Stats. The facts of this case are distinguishable from Sate v. Robins, 2002 WI 65,
253 Wis. 2d 298, 646 N.W.2d 287 and Sate v. Grimm, 2002 WI App 242, 258
Wis.2d 166, 653 N.W.2d 284 34 because Mitchell deliberately established a place
for him to meet Zager where he could evaluate him (at a distance if necessary) to
determine if he met the physical and other criteria Mitchell set for a sex partner.
Such an evaluation was important because Mitchell could not determine the
truthfulness or accuracy of the information provided by Zager in the texts without

aphysical view of Zager. Thisfinal evaluation was an important factor in



Mitchell making afinal decision to take Zager to his residence for the purpose of
sexual activity. Until the final evaluation occurred, there was not an unequivocal
intent to commit a crime.

There was evidence sufficient to convict Mitchell of using acomputer to
facilitate a child sex crime contrary to Sec. 948.075(1r ), Wis. Stats. which does
not include an element of attempting or causing a child to go into a place.
However, aphysical meeting and discussion with Mitchell and Zager was needed
before Mitchell made a decision to go to Mitchell’s apartment for illicit sexual
activity. While courts rarely reverse a jury’s verdict, the facts and lack of facts of
this casejustify it. The State did not present facts sufficient for arational jury to
find beyond areasonable doubt that Mitchell committed the offense of child
enticement the State charged him with in this case.

No reasonable jury could find that Mitchell had the required intent to
engage in sexual activity with Zager in abuilding as required for a conviction
under Sec. 948.07, Wis. Stats. Mitchell’s conviction on that count must be
reversed.

CONCLUSION

For the reasons stated above and in his brief-in-chief, the undersigned
attorney requests that this court reverse the trial court’s Judgment of Conviction
and Order Denying Post-Conviction Motion and remand this matter to the trial

court with instructions to vacate the conviction.
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