RECEIVED
STATE OF WISCONSI.20-2017

COURT OF APPEASERK OF COURT OF APPEALS
DISTRICT I ©OF WISCONSIN

Appeal No. 2017 AP 001555

Racine County Circuit Court Case Nos: 2016TR15%24
2016TR15525

STATE OF WISCONSIN,
Plaintiff-Respondent,

V.

ANGELA J. COKER,

Defendant-Appellant.

An Appeal From a Judgment of Conviction and Order
Denying Defendant’s Motion to Suppress Evidence
Entered by the Honorable Timothy D. Boyle, Circuit

Judge, Branch 10, Racine County

BRIEF OF PLAINTIFF-RESPONDENT

Barry J. Braatz
Assistant District Attorney
State Bar No. 1098312
Racine County District Attorney’s Office
Racine County Courthouse
730 Wisconsin Ave.
Racine, Wisconsin 53403
(262) 636-3172



TABLE OF CONTENTS

TABLE OF AUTHORITIES. ... i
STATEMENT OF THE ISSUES ... 1
POSITION ON ORAL ARGUMENT AND

PUBLICATION ... 2.
STATEMENT OF THE CASE ... 3
ARGUMENT .. e e 4.

I. STANDARD OF REVIEW ... 4

[I. THIS COURT SHOULD FIND THAT TROOPER

AMLONG HAD REASONABLE SUSPICION TO

CONDUCT A TRAFFIC STOP OF THE DEFENDANT

BASED ON THE INFORMATION HE RECEIVED

THROUGH DISPATCH FROM MULTPLE 911

CALLERS . e 5

A. Because the Multiple 911 Callers Were Reliable,
Trooper Amlong had Reasonable Suspicion to
Conduct a an Investigative Stop of the Defendant’s
VNICIE L. 6

B. Because One of the 911 Callers Exposed Himself or
Herself to Being Identified, Trooper Amliong Could
Reasonably Rely on the 911 Caller's Tip. .....cceevviiiiiiiiiiieeeiiiin, 9

C. Because Intoxicated Drivers Present an Immediate @h
Significant Danger, an Officer Does not Need to
Observe Any other Suspicion Conduct After Receiving

a Reliable 911 Tip to Initiate a Traffic StOP. ....cevvvvviviiiiiieieeeeeeeennns 12
CONCLUSION ... e et e e e e e aaaas 15
CERTIFICATION OF BRIEF ... 16
CERTIFICATION OF MAILING ..ot e 17



CERTIFICATION OF COMPLIANCE WITH RULE

809.19(12) 1.rveveeeeeeee e et ee e smenme et e e ee e eeeenes 18
APPENDIX AND TABLE OF CONTENTS OF

APPENDIX ..ot se s eeeseseseeseeseeseeseeseesesseeseeseeseesesonens 19
APPENDIX CERTIFICATION ...t eeeeeeeeeseseeseeseeneenes 20-21



TABLE OF AUTHORITIES

Wisconsin Cases

Sate v. Patton, 2006 WI App 325, 297 Wis. 2d 415..........cevvvvvveennee. 5,6
Sate v. Post, 2007 WI 60, 301 Wis. 2d 1 .....ccoooiiiiiiiieeeeeeeeeeeeeeeeeee 4
Satev. Rutzinski, 2001 WI 22, 241 Wis. 2d 729.................. 10, 11, 13, 14
Satev. Secrist, 224 Wis. 2d 201, 589 N.w.2d 387 (1999) ....cuue-........ 4
Satev. Vorburger, 2002 WI 105, 255 Wis. 2d 537......cccvviiceveeeeeiinen. 4

Federal Cases

Adamsv. Williams, 407 U.S. 143, 92 S.Ct. 1921 (1972) ............... 12,13
[llinoisv. Gates, 462 U.S. 213, 103 S.Ct. 231 (1983).....ccevvrrrrveerennnn. 6,7
Navarette v. California, 134 S.Ct. 1683, 188 L.Ed.2d 680

(2004) oottt eeeeeee e 6,87,12, 13

Ornelasv. United Sates, 517 U.S. 690, 116 S.Ct. 1657

(L996) ..ottt ettt ettt eeeeeee e 5,6

Spinelli v. United States, 393 U.S. 410, 89 S.Ct. 584 (1969)................. 7

Terry v. Ohio, 392 U.S. 1, 88 S.Ct. 1868 (1968) .......cecmmmmmmuiiiinnnns 5
United Statesv. Arvizu, 534 U.S. 266, 122 S.Ct. 744 (2002) .............. 12

United Sates v. Sokolow, 490 U.S. 1, 109 S.Ct. 1581 (1989) .............. 13

Other Jurisdictions

Satev. Boyea, 765 A.2d 862, 171 Vt. 401 (Vt. 2000) ......cceev....... 13, 14

Satev. Tucker, 19 Kan.App.2d 920, 878 P.2d 855 (1994) ................. 14



STATEMENT OF THE ISSUES

1. Does an officer have reasonable suspicion to cdnduc
traffic stop where dispatch informs the officer wiultiple
calls describing erratic driving by the suspectisiehand one
caller continues to provide updates of the suspelsicle and
indicates he is willing to stop to give a writtdatement?

Circuit Court Answer: Yes.



POSITION ON ORAL ARGUMENT AND
PUBLICATION

The Plaintifi-Respondent (“State”) submits thatalor
argument is unnecessary because the issues cast bath
fully in the briefs. Publication is unnecessarytlas issues
presented relate solely to the application of exgskaw to the

facts of the record.



STATEMENT OF THE CASE

Given the nature of the arguments raised in thef lof
defendant-appellant Angela J. Coker, the Stateceses its
option not to present a statement of the caS# Wis. Stat.
(Rule) 809.19(3)(a). The relevant facts and procad

history will be discussed in the argument sectibthis brief.



ARGUMENT

. STANDARD OF REVIEW

The constitutional validity of an investigative izge
raises a question of constitutional fact, reviewader a two-
part standard of review, with the circuit court’'acfual
findings reviewed under a clearly erroneous stahdand
application of constitutional principles to thosets reviewed
independently.See, e.g., Sate v. Vorburger, 2002 WI 105, §
32, 255 Wis. 2d 537.

Appellate courts reviewing an order denying a piotio
suppress evidence will uphold a circuit court’sdfilgs of
fact unless they are clearly erroneou8ate v. Secrist, 224
Wis. 2d 201, 207, 589 N.W.2d 387 (1999). The neing
court independently applies constitutional prinegplto the
undisputed facts found by the trial court and make® novo
determination of whether the police had reasonsibépicion
to conduct an investigative stofate v. Post, 2007 WI 60,

8, 301 Wis. 2d 1.



lI. THIS COURT SHOULD FIND THAT TROOPER
AMLONG HAD REASONABLE SUSPICION TO
CONDUCT A TRAFFIC STOP OF THE DEFENDANT
BASED ON THE INFORMATION HE RECEIVED
THROUGH DISPATCH FROM MULTIPLE 911
CALLERS.

This Court should affirm the Circuit Court's dedors
denying the Defendant's Motion to Suppress. Trooper
Amlong had reasonable suspicion to conduct a tratbp of
the Defendant’s vehicle based on the informatiomeoeived
from dispatch through multiple callers identifyitige vehicle
and describing its erratic driving. Additionallyne caller
informed dispatch that he was following the Defentta
vehicle and was willing to stop and provide a stant. The
totality of this information provided Trooper Amignwith
reasonable suspicion necessary to initiate a ¢ratbp of the
Defendant.

In order to stop and detain an individual for an
investigation, a law enforcement officer must hapecific,
articulable facts, which would cause a reasonablsgn to
believe the stop was appropriai@rry v. Ohio, 392 U.S. 1,
21, 22, 88 S.Ct. 1868 (1968). Reasonable suspisiati that
is required for aTerry stop which is “a particularized and

objective basis for suspecting the person stoppextiminal
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activity.” Sate v. Patton, 2006 WI App 235 T 9, 297 Wis. 2d
415 (citingOrnelas v. United States, 517 U.S. 690, 696, 116
S.Ct. 1657 (1996)).

Trooper Amlong described specific, articulablet$abat
led him to conduct a traffic stop of the Defendanghicle,
and those facts formed the reasonable suspicidrmctimainal
activity was afoot. Therefore, this Court shoulfiraf the
Circuit Court’s order denying the Defendant’s motio

suppress.

A. Because the Multiple 911 Callers Were Reliable,
Trooper Amlong had Reasonable Suspicion to
Conduct an Investigative Stop of the Defendant’s
Vehicle.

Police officers may use information described by a
reliable citizen caller to stop a drivekVhere a caller
specifically describes a vehicle driving erratigéthat caller,
“necessarily claimed eyewitness knowledge of tHeged
dangerous driving.Navarette v. California, 134 S.Ct. 1683,
1689 (2014). That basis of knowledge lends sigaific
support to the tip's reliabilityld.; See lllinois v. Gates, 462
U.S. 213, 234, 103 S.Ct. 2317 (1983) (“[An inforrtish
explicit and detailed description of alleged wroong, along

with a statement that the event was observed &insth



entitles his tip to greater weight than might ottise be the
case”); Jpinelli v. United Sates, 393 U.S. 410, 416, 89 S.Ct.
584 (1969) (a tip of illegal gambling is less rblmwhen “it
is not alleged that the informant personally obedr\{the
defendant] at work or that he had ever placed aw#t
him”).

For example, iMNavarette v. California, 134 S.Ct. 1683
(2014), the United States Supreme Court held droim an
anonymous 911 caller provided enough information to
amount to reasonable suspicion of drunk drividgvarette v.
California, 134 S.Ct. 1683, 1691 (2014). Mavarette, an
anonymous 911 caller reported that a silver Fardkiran the
caller off of the roadwayld. at 1687. Shortly after dispatch
provided the officer with a description of the tkuthe officer
observed the truck and conducted a traffic stopapmately
five minutes after first observatiomd. The officer did not
personally observe the defendant driving erragcathut
based his reasonable suspicion to stop the sugebitiie on
the 911 callld. The Supreme Court held that the anonymous
call was “sufficiently reliable to credit the calle account”

because by reporting a specific vehicle, includimg license



plate number, the caller claimed eyewitness knogdeaf the
alleged dangerous drivintd. at 1691.

The Court also found that anonymous callers drabie
because the 911 system provides specific safeguhats
allow police to track the callers by number or kma Id.
These circumstances taken together justify an efBc
reliance on information reported in a 911 chdl.

Similar to Navarette, in the present case, Trooper
Amlong’s reasonable suspicion was based on anonymou
emergency 911 calls. LikéNavarette, the 911 callers
provided information regarding the color of the i the
type of vehicle it was, the location of the vehjded the type
of driving the callers were observing. Further, oh¢he 911
callers continued to follow the Defendant and qmmd to
provide more information regarding the Defendalutzation.
The 911 caller informed the officer through dispatbat he
was behind the correct vehicle and offered to mleva
written statement.

Moreover, unlikeNavarette where there was a single 911
caller, in the present case there wemdtiple 911 callers
giving a description of the vehicle and the erratrtving.

Additionally, in Navarette, the officer stopped the suspect

8



vehicle approximately five minutes after first obhseg the
suspect vehicle, whereas, in the present case, p&roo
Amlong followed the Defendant for approximately ande,
and just under one minute. Considering in the gartesase
there were multiple callers, more information pd®d, and a
shorter period of time between the officer’s fiokiservation
and the stop, than iNavarette, the reasonable suspicion

standard is satisfied here.

B. Because One of the 911 Callers Exposed Himself or
Herself to Being Identified, Trooper Amlong Could
Reasonably Rely on the 911 Caller’s Tip.

Trooper Amlong had reasonable suspicion to conduct
traffic stop of the Defendant because Trooper Amlavas
provided reliable information from multiple 911 legak, one
of which exposed himself or herself to being idkesdi. WWhen
an informant exposes himself or herself to beingnidied,
and thus, susceptible to arrest if the tip prowebd false, a
reasonable officer could conclude that the informarbeing
truthful. Sate v. Rutzinski, 2001 WI 22, 132, 241 Wis. 2d
729. Additionally, if a known informant providesfammation
indicating there is an imminent threat of dangeth® public,
a law enforcement official may stop a defendant &or

investigation without corroborating the informatidd. at
9



34. Given that erratic driving is one possible sigh
intoxicated use of a motor vehicle, where an infamin
provides information regarding erratic driving, afficer
could reasonably suspect that the driver is intbeid.ld.

For example, irRutzinski, the Wisconsin Supreme Court
held that a tip from a 911 caller provided suffitie
justification for an investigative traffic stopd. at 3 In
Rutzinski, an officer conducted a traffic stop of a vehiafeer
an unidentified motorist calling from a cell phoreported
seeing a black pickup truck driving erraticallg. at 1 4, 7.
The unidentified motorist provided updates of thiack
pickup truck’s location and continued following thack
pickup truck until the officer was behind it. at 1 5, 6. The
unidentified motorist then informed dispatch that &r she
was in front of the black pickup truck and that diecer was
behind the correct vehicldd. at 1 6. The officer did not
independently observe any signs of erratic drivang never

made contact with the anonymous calléd. at ] 7.

! The unidentified motorist did pull over when thdfiaer
conducted the traffic stop and spoke with the &rrgsofficer's
supervisorSate v. Rutzinski, 2001 WI 22, § 7, 241 Wis. 2d 729.
However, “there is no record of the motorist's naore other
identification, or any indication of what was sdeétween [the
officer’s] supervisor and the motoristl.

10



The Wisconsin Supreme Court held that the
information provided by the unidentified motoristopided
reasonable suspicion for the officer to conduata#fic stop.

Id. at 1 38. The Court reasoned that the unidentifietbrist

could be considered truthful since he or she expbsaself

or herself to being identifiedd. at § 32. Additionally, the
Court reasoned that the tip suggested that theesusjpiver
presented an imminent threat to the public’s safeltyat 134.
Therefore, the officer was justified in initiatingan

investigative traffic stopl.d.

Contrary to the Defendant’s contention, the presage is
nearly identical tdRutzinski and arguably has a stronger basis
for the investigative stop of the Defendant, gitles multiple
callers. First, in bothRutzinski and the present case, an
anonymous informant followed the suspect vehiclel an
provided law enforcement with a description andcatan of
the vehicle. Second, in both cases the informamctéd an
officer to the correct vehicle, exposing himselfharself to
being identified because the officer knew he or sies
nearby the suspect vehicle. Additionally, in thegant case,
the informant stated he or she was willing to makearitten

statement. Therefore, given the 911 caller's predid

11



information, including directing the officer to tii¥efendant’s
vehicle, and the 911 caller’s willingness to makstatement,
reasonable suspicion was established and the igabge

stop was proper.

C. Because Intoxicated Drivers Present an Immediate
and Significant Danger, an Officer Does not Need
to Observe Any other Suspicious Conduct After
Receiving a Reliable 911 Tip to Initiate a Traffic
Stop.

Trooper Amlong was not required to observe aodi
signs of intoxicated driving by the Defendant tdab#sh
reasonable suspicion for an investigative stop. dibsence of
additional suspicious conduct, after a vehicleinst fspotted
by an officer, does not dispel the reasonable simpiof
drunk driving. Navarette, 134 S.Ct. at 1691. “It is hardly
surprising that the appearance of a marked pobrenould
inspire more careful driving for a timeld.; Cf. United States
v. Arvizu, 534 U.S. 266, 275, 122 S.Ct. 744 (2002) (*
‘[s]lowing down after spotting a law enforcementicte’ ”
does not dispel reasonable suspicion of criminaviag).

The Supreme Court iNavarette discussed this situation
at length, stating:

Extended observation of an allegedly drunk

driver might eventually dispel a reasonable
suspicion of intoxication, but the 5-minute

12



period in this case hardly sufficed in that regard.

Of course, an officer who already has such a

reasonable suspicion need not surveil a vehicle

at length in order to personally observe

suspicious driving.
Id.; See Adams v. Williams, 407 U.S. 143, 147, 92 S.Ct. 1921
(1972) (repudiating the argument that “reasonablase for
a[n investigative stop] can only be based on thicesfs
personal observation”). “Once reasonable suspiofodrunk
driving arises, ‘[tlhe reasonableness of the off&ceéecision
to stop a suspect does not turn on the availabdftyess
intrusive investigatory techniques/ld.; (citing United States
v. Sokolow, 490 U.S. 1, 11, 109 S.Ct. 1581 (1989)). “This
would be a particularly inappropriate context tgal from
that settled rule, because allowing a drunk dri@esecond
chance for dangerous conduct could have disastrous
consequencesld.

Moreover, the Wisconsin Supreme Court discussesl thi
same topic inRutzinski, quoting State v. Boyea, 765 A.2d
862, 171 Vt. 401 (Vt. 2000),

“An anonymous report of an erratic or drunk
driver on the highway presents a qualitatively
different level of danger, and concomitantly
greater urgency for prompt action. . . . Indeed, a

drunk driver is not at all unlike a ‘bomb,” and a
mobile one at that.”

13



Rutzinski, 2001 WI at  35; (quotin§tate v. Boyea, 765 A.2d
862, 867, 171 Vt. 401 (Vt. 2000)). The Court weauitttier
making note o&ate v. Tucker, 19 Kan.App.2d 920, 878 P.2d
855 (1994), where that Court stated, “The risk ahgkr
presented to the public by a drunken driver isreaigthat we
cannot afford to impose strict, verifiable condisoon an
anonymous tip before an investigatory stop canenhde in
response to such tip.Td.; (quoting Sate v. Tucker, 19
Kan.App.2d 920, 878 P.2d 855, 864 (1994)).

On the contrary, the Defendant argues this Cdutulsl
deviate from theNavarette and Rutzinski decisions and
impose a strict rule on officers who receive rdkab
anonymous tips regarding possible intoxicated dsiv@he
Defendant asks this Court to rule that when anceffi
receives multiple calls from concerned citizensardmg a
suspected intoxicated driver, upon locating theictehthe
officer must immediately initiate a traffic stop or risk losing
the reasonable suspicion established by the nmaltiill
callers. Certainly, this is not what the United t&saand
Wisconsin Supreme Courts determined was appropaiate

contradicts public policy.

14



CONCLUSION

For all the foregoing reasons, the State respictfu
requests this Court affirm the Circuit Court’'s cgan and
deny the motion to suppress.

Dated this 7 day of December, 2017.

Respectfully,

Barry J. Braatz

Assistant District Attorney
Racine County District Attorney
Attorney for Plaintiff-Respondent
State Bar No. 1098312
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CERTIFICATION OF BRIEF

| hereby certify that this document conforms te thles
contained in Wis. Stat. § 809.19(8)(b) and (c),ddsrief and
appendix produced with monospaced font. The lengthis
brief is 3,017 words long.

Dated this 8 day of December, 2017.

Barry J. Braatz

Assistant District Attorney
Racine County District Attorney
Attorney for Plaintiff-Respondent
State Bar No. 1098312
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CERTIFICATION OF MAILING

| hereby certify that this this petition for leateappeal a
non-final order was deposited in the United Statesl for
delivery to the Clerk of the Court of Appeals bysfticlass
mail, or other class of mail that is at least ageeltious, on
the 8th day of December, 2017.

Dated this 8 day of December, 2017.

Barry J. Braatz

Assistant District Attorney
Racine County District Attorney
Attorney for Plaintiff-Respondent
State Bar No. 1098312
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CERTIFICATE OF COMPLIANCE WITH
WIS. STAT. 8 (RULE) 809.19(12)

| hereby certify that | have submitted an eledcaopy of
this brief, excluding the appendix, if any, whicbnplies
with the requirements of Wis. Stat. § 809.19(12).

| further certify that this electronic brief isadtical in
content and format to the printed form of the bfikfd as of
this date.

A copy of this certification has been served wité paper
copies of this brief filed with the court and setven all
opposing parties.

Dated this 8 day of December, 2017.

Barry J. Braatz

Assistant District Attorney
Racine County District Attorney
Attorney for Plaintiff-Respondent
State Bar No. 1098312
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APPENDIX CERTIFICATION

| hereby certify that filed with this brief, eitheas a
separate document or as part of this brief, isppeadix that
complies with s. 809.19(2)(a) and that contain¥:a(lable of
contents; (2) relevant trial court record entrig¢8) the
findings or opinion of the trial court; and (4) pons of the
record essential to an understanding of the issaesd,
including oral or written rulings or decisions shog/the trial
court’s reasoning regarding those issues.

| further certify that if this appeal is taken rinca circuit
court order or a judgment entered in a judicialieavof an
administrative decision, the appendix containsfitngings of
fact and conclusions of law, if any, and final demn of the
administrative agency.

| further certify that if the record is requireg law to be
confidential, the portions of the record included the
appendix are reproduced using first names andiastls
instead of full names of persons, specifically umithg
juveniles and parents of juveniles, with a notattbat the
portions of the record have been so reproduceddsepve
confidentiality and with appropriate referencesh® record.

Dated this 8 day of December, 2017.
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Assistant District Attorney
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