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ARGUMENT

The State argues that the deputies in this case “observed
all the ordinary signs of intoxication.” Brief of Plaintift-
Respondent, page 12. Conveniently, the State ignores Deputy
Steger’s testimony. During cross-examination, defense counsel
examined Deputy Steger about possible signs of intoxication.
(R.34:12-13/ Reply App. 1-2). Deputy Steger confirmed that
possible signs of intoxication, included bloodshot and glassy
eyes, and odor of intoxicant, slurred or slow speech and motor
coordination problems. Id. Furthermore, Steger agreed that on
the date of the offense, he advised Deputy Coats that he
observed no immediate signs of intoxication. (R.34:13/ Reply
App. 2).

Coats confirmed this testimony, inasmuch as he also
testified that he observed no immediate signs of intoxication.
(R.34:41/ Reply App. 7). Coats testified that not only did
Deputy Steger inform him that he observed no odor of
intoxicant, but Steger also said that he observed no signs of
intoxication. (R.34:18/ Reply App. 3). From Deputy Coats
perspective, Steger was unsure as to what was the issue. Id.

Clearly, the deputies, by their own testimony observed no

significant signs of intoxication upon their initial contact.
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However, they requested Ms. Datka perform field sobriety tests.
Despite the State’s argument to the contrary, Ms. Datka
successfully performed the horizontal gaze nystagmus test
(HGN), the one leg stand test and the alphabet test. Coats
agreed that the HGN test was the most accurate in terms of
determining impairment. Coats agreed that the eyes don’t lie.
(R.34:38/ Reply App. 5). According to his training, Coats is
looking for a minimum threshold of four of the potential six
clues. (R.34:37/ Reply App. 4). Ms. Datka exhibited only two.

The minimum threshold on the one leg stand test was two
of four potential clues, and Ms. Datka exhibited only one clue.
(R.34:37-38/ Reply App. 4-5). Furthermore, and once again
ignored by the State, Ms. Datka showed no observable signs of
intoxication on the alphabet test, and had no balance problems
on the Rhomberg balance test. (R.34:40/ Reply App. 6)

In an attempt to bolster their argument, the State cites to

State v. Lange, 317 Wis.2d 383, 766 N.W.2d 551 (2009). The
State’s argument is that the observations by the deputies herein,
were significantly greater than those in Lange. Brief of Plaintiff-
Respondent page 10.

However, a close look at Lange reveals quite the

contrary. In Lange, the officer observed dangerous driving, the
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defendant collided with a utility pole (here Ms. Datka was
parked when officers arrived), the time of night was a factor
considered by the court in Lange, (here the stop occurred in the
afternoon). Finally, in Lange officers were aware that the
defendant had prior convictions (here, there were no prior
convictions).

Contrary to the State’s contention, the quantum of
evidence within the deputies knowledge herein was not
significantly greater than possessed by the officer’s in Lange.
More importantly, in Ms. Datka’s case, the officer’s had
knowledge that Ms. Datka successfully completed three field
sobriety tests.

Under a totality of the circumstances and when weighing
the evidence herein, it is clear that the officer did not possess the
requisite level of suspicion to request Ms. Datka to perform a
PBT.

CONCLUSION

Because of the above, the State’s argument fails. The
trial court erred in denying Ms. Datka’s motion. The Court
should vacate the judgement of conviction and reverse the order

denying Ms. Datka’s motion.
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