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STATEMENT OF THE ISSUE

Was the defendant entitled to assert the defensmefcion at
trial for civil traffic forfeitures for Operating Wle Intoxicated and
Operating With a Prohibited Alcohol Concentration?

The circuit court answeratb.

STATEMENT ON ORAL ARGUMENT AND PUBLICATION

Plaintiff-Respondent anticipates the issue raisethis appeal
can be fully addressed by the briefs. According§gintiff-Respondent

is not requesting oral argument. Further, publocais not warranted
under Wis. Stat. § 809.23.
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STATEMENT OF FACTS

Defendant-Appellant, Dustin Yenter, received conipan
citations for two civil traffic offenses, OperatiMyhile Intoxicated (1
Offense) (OWI) and Operating With a Prohibited Alob
Concentration (1 Offense) (PAC), for an incident on December 12,
2015. The matters were scheduled for jury triaNmvember 1 and 2,
2017. In advance of trial, the State filed motiamdimine seeking to
prohibit Yenter from asserting a privilege defemagerial (14: 7 11-
12).

The circuit court initially took the motions up tite final pre-
trial conference (44). At that final pre-trial cenénce, Yenter indicated
he sought to invoke the defense of coercion undes. \8tat. §
939.46(1) (44:6-7, 13-15).

The circuit court subsequently heard oral argumemntsthe
motions on a later date (45). At the conclusiorthaf oral arguments,
the circuit court ruled the coercion defense migatavailable to the
defense if the facts supported the elements ofrieuction, and the
court ordered Yenter to provide an offer of progfveay of affidavit
(45: 27-32). Yenter filed three affidavits as hiteoof proof (26).

The following is a summary of the evidence Yenteged in
his offer of proof to the circuit court:

Yenter was at a party at Joe Yoder’s residence Mike
VonHaden and Jessica Vandervort. The residence was
located in the country.

A violent “riot” involving 15-20 people started. Yiter
and VonHaden observed a friend being violently &eat
VonHaden was hit in the head with a bottle andwimro
down a flight of stairs. Yenter, VonHaden, and
Vandervort fled the residence and got into Yenter's
vehicle.

Once they entered the vehicle, a group surrounded
Yenter’'s vehicle and began to damage it. When tbapy
moved, Yenter drove off. Yenter intended to drigehts
residence because no one from the party knew wieere
lived.

At some point as Yenter drove, a single vehicle &am
behind him and he “assumed” it was someone from the
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party following him. Yenter passed public placeame
Oakdale but did not stop for help.

After Yenter's arrest, law enforcement permitted
VonHaden to drive the vehicle from the scene dfier
submitted to a Preliminary Breath Test (PBT). Yente
was uncertain if he had his cellphone on him, but
VonHaden did have a cellphone in his possessiothen
night of the incident.

Upon receipt of Yenter's offer of proof, the Stdiled a letter
brief arguing Yenter should be prohibited from atisg the coercion
defense at trial because Yenter had not establited sufficient to
justify the instruction (27).

The circuit court ruled Yenter was not entitled dssert the
coercion defense at trial because Yenter failegpresent evidence
demonstrating that he reasonably believed the amgns to escape
imminent threat of death or great bodily harm waslrive intoxicated
(46: 13-15). In reaching its conclusion, the caefted on: the three
affidavits submitted by Yenter (26), the partiesipslation that the
distance from Yoder’s residence to the locatiorhef traffic stop was
approximately 16 miles (46: 7-8, 13), and judiaiatice of the homes
along the route Yenter traveled (46: 9, 13).

The circuit court ruled under the objective-reasib@manan test
there were numerous opportunities for Yenter tk se®ther form of
protection “or done something else that would hallewed [him] to
engage in conduct that didn’t result in a drunkeiridriving down the
road” and further concluded the danger Yenter fagisdipated over
time (46: 13-14, 15).

Following the ruling, a stipulated court trial Wasld and Yenter
was found guilty of both citations (46: 16-69).

Yenter now argues the circuit court erred in degyinis
assertion of the coercion defense.
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ARGUMENT

THE COERCION DEFENSE WAS PROPERLY BARRED BY
THE CIRCUIT COURT.

A. Applicable legal principles and standard of review.

The coercion defense allows a person to engageriduct that
would otherwise be criminal if the person reasoydialieves that the
conduct is “the only means of preventing immineettth or great
bodily harm” to the person or another person “amichv causes him or
her so to act.” Wis. Stat. 88 939.45(1), 939.4¢D16-17); Wis. JI-
Criminal 790 (2016).

A person is entitled to assert the coercion defahsgl) the
defense relates to a legal theory of a defenseppgp®sed to an
interpretation of evidence; (2) the request is mmade; (3) the
defense is not adequately covered by other insbnst and (4) the
defense is supported by sufficient evidencBdate v. Keeran, 268
Wis.2d 761, 766, 674 N.W.2d 570 (Ct. App. 2003pfmn omitted).

“[E]vidence is sufficient if a reasonable constract of the
evidence, viewed in a light most favorable to theused, supports the
defendant's theorylId. at 766 (citation omitted). Therefore, in order to
be entitled to the defense, the defendant must shatva reasonable
jury could conclude:

1. He was threatened by a person other than a co-
conspirator;

2. He reasonably believed he was in danger of deadjneat
bodily harm;

3. The harm was imminent;

4. He reasonably believed violating the law was thé/ on
means of preventing the harm; and

5. The threat of the harm caused him to act as he did.
Sate v. Coleman, 206 Wis.2d 199, 214-15, 556 N.W.2d 701 (1996).
While courts may not weigh the evidence, courts tmask

“whether a reasonable construction of the evideueyed favorably
to the defendant, supports the alleged deferde.(citation omitted).
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A person seeking to assert a coercion defensehleasurden of
producing evidence to support the instructiteeran, 268 Wis.2d at
766. The State then carries the burden of persuasimegating the
defense beyond a reasonable dolMues v. Sate, 91 Wis.2d 756, 766,
284 N.W.2d 66 (1979).

This defense is limited to the “most severe formi o
inducement.””’Keeran, 268 Wis.2d at 766 (citation omitted). It requires
a finding under an objective-reasonable personthestthe person had
no possible escape other than the commission otri@nal act.ld.
The coercion defense is not a license to take difess courseld. at
770.

A circuit court has broad discretion to determinehatv
instructions to submit to the jury and such deteation should not be
reversed absent an erroneous exercise of thatetmtrColeman, 206
Wis.2d at 212Johnson v. State, 85 Wis.2d 22, 28-29, 270 N.W.2d 153
(1978) (trial court are not required to give reqaddsnstructions unless
the evidence reasonably supports it). Privilegeens$s such as
coercion must be “applied restrictively [to striigtbility crimes] so as
not to undermine the objective of the statut&dte v. Dundon, 226
Wis.2d 654, 665, 594 N.W.2d 780 (1999). A defendantot entitled
to have jurors consider his theory of defense where is no evidence
to support itld. at 675.

B. The statutory defense of coercion does not apply toivil
charges of Operating While Intoxicated and Operatiig With
a Prohibited Alcohol Concentration.

The statutorily-created defense of coercion mayhsotaisserted
in a civil forfeiture action for Operating Whiletbxicated (i Offense)
and Operating With a Prohibited Alcohol Concentmat{?™ Offense).
Under Wis. Stat. § 939.46(1), coercion is “a deéetts a prosecution
for any crime based on that act, except that if the prosecusdior
first-degree intentional homicide, the degree @& ¢hime is reduced to
2nd-degree intentional homicide.” (emphasis added).

In Sate v. Brown, the Wisconsin Supreme Court held the
defense of legal justification, such as coerciauld be raised in a civil
speed violation matter in the limited circumstaircevhich the actions
of the arresting officer caused the violation. 1@/ds.2d 44, 318
N.W.2d 370 (1982). However, the court expresslylided to decide
whether a legal justification defense was availabla civil forfeiture
action for speeding if the causative force of ti@ation was someone
or something other than law enforcemeédt.at 56. The court explicitly
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noted it was only deciding “that a defendant in\al éorfeiture action
for speeding may claim that his violation of thevlshould be excused
if it was caused by the state itself through the¢ioacof a law
enforcement officer.Td.

The State is not aware of any Wisconsin authoriierding
Brown to a civil forfeiture action for Operating Whiletbxicated or
With a Prohibited Alcohol Concentration, nor toialdorfeiture action
where the causative force was something other dicer conduct,
which is the situation in this case.

While the plain language Wis. Stat. 939.46(1) seenaguably
indicate the coercion defense would be availableatocriminal
Operating While Intoxicated or With a Prohibited céhol
Concentration charge, it also suggests that thendefis not available
to civil forfeitures. If the legislature intended &pply the defense to
civil forfeitures, it could have done so in the samanner in which it
explicitly excepted homicide.

Wisconsin law does not provide for the statutodigated
defense of coercion to be applied in a civil fade2 action for
Operating While Intoxicated or With a Prohibited céhol
Concentration. To allow this defense to be asseirieduch actions
would decrease the efficient enforcement of stratiility civil traffic
offenses.

Therefore, the circuit properly denied the deferdaassertion
of the coercion defense.

C.  The evidence was not sufficient to justify an instiction on
the coercion defense.

If it is determined the statutory defense of camicmay be
asserted in civil Operating While Intoxicated orthVia Prohibited
Alcohol Concentration cases, the circuit court eotly determined
Yenter was not permitted to assert the coercioerdsf as Yenter did
not present sufficient evidence in support of tlededse that would
have allowed a jury, in reasonably construing thedence, to
determine that Yenter satisfied the five-part test.

More specifically, Yenter failed to meet his burd#mproducing
sufficient evidence demonstrating that: 1) he reably believed he
was in danger of “imminent death or great bodilynftaor 2) he
reasonably believed driving while under the infloerand in excess of
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the legal limit was the “only means” of preventugath or great bodily
harm.

1. The evidence did not sufficiently establish a
reasonable belief of “imminent” death or great bodiy
harm.

A reasonable construction of the evidence doessopport a
finding that Yenter had eeasonablebelief that he or another person
were in danger of “imminent” death or great bodhbrm.

“Imminent” is not defined in the applicable jurystnuction, but
the Wisconsin Supreme Court has examined its dieimiand cited
Webster’s Dictionary’s definition with approvaiee Sate v. McCoy,
143 Wis.2d 274, 287, 421 N.W.2d 107 (1988) (exangriimminent”
in the context of the concealing a minor child ¢er Webster’'s
Dictionary defines “imminent” as “ready to take ¢#a near at hand,;
hanging threateningly over one's head; menacinggy.hid.

The offer of proof alleges there was a large, vibbdtercation at
a party so Yenter and his two companions left widémter driving his
vehicle. The offer of proof further alleges Yenteas attempting to get
to his residence and he was stopped by law enf@eeapproximately
half a mile from his home. The record establisheentér drove
approximately half an hour, approximately sixteeres) from the
party toward his residence.

There was no evidence any person followed or pdrstenter
from the party or even knew where Yenter lived. Wiihere was some
assertion Yenter was fearful someone from the pgotlpwed him,
Yenter did not adequately develop that asserticent®dr asserted he
drove on main, rural roads and at “one point” saadlights and he
“assumed” it was someone from the party, but Yedigmnot assert that
vehicle drove at or near him in any sort of threatg or aggressive
manner.

In order to be entitled to a coercion defense, ¥ewas required
to provide details explaining why measonablybelieved he or another
were in “imminent” danger of death or great bodigrm. These details
are lacking.

While Yentermay have had a reasonable belief of “imminent”
death or great bodily harm when he immediatelytledtparty, the facts
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do not remotely support that Yenter and his conganwere under a
continuing threat of “imminent” death or great Hgdiarm.

Assuming,arguendo, Yenter’s initial intoxicated driving from
the party was excused under the defense of coertiemer put forth
no evidence that establishes how or why the imnup@ontinued past
the initial escape from the party.

Yenter drove for approximately half an hour, appmately
sixteen miles, away from any threat. The lack afittmous threat is
fatal to the imminency requirement. The distan@vedled separated
Yenter from any immediate threat and provided hmpke opportunity
to withdraw from his intoxicated driving and seeld an another
manner.

2. The evidence did not sufficiently establish a
reasonable belief that violating the law was the “waly
means” of preventing death or great bodily harm.

A reasonable construction of the evidence also doésupport
a finding that Yenter had aeasonable belief that driving while
intoxicated and with an alcohol concentration ircess of the legal
limit was the “only means” of preventing imminengadh or great
bodily harm.

Yenter had viable alternatives. He could have plutleer and
switched with his passenger after the initial ftiflom the party. After
all, law enforcement permitted VonHaden to drive trehicle away
from the stop location after they gave him a rodeld?BT following
Yenter's arrest. Yenter could have stopped at aease for help.
Yenter could have stopped at public places in Oakdad asked for
help. Yenter or one of his two companions couldehased a cellphone
to call for help. Yenter could have parked his @ad walked after his
initial flight. Yenter could have stopped at anypné throughout the
approximate half hour, approximate sixteen mileat he drove, but he
did not.

Yenter’'s offer of proof does not provide sufficigostification
or any explanation for why driving was his “only’eans of preventing
death or great bodily harm. It is unreasonable iwedmiles past
residences, public places, and various other med&nsupport and
safety. Thus, the circuit court properly concludexreasonable jury
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could accept Yenter's only avenue to protect himagls to drive his
vehicle.

CONCLUSION

This Court should uphold the circuit court’s rulitigat Yenter
was not entitled to assert the coercion defens@aht

The coercion defense is a limited defense by desigt Yenter
did not make a sufficient requisite showing of #ssential elements of
the defense so as to justify the defense beingghtdo the jury.

For the above reasons, the State respectfully stgjtieis Court
affirm the circuit court and affirm the judgmentadnviction.

Dated this 11th day of June, 2018.

o

SARAH M. SKILES
Assistant District Attorney
State Bar #1093720

Attorney for Plaintiff-Respondent
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