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ISSUES PRESENTED

1. Whether the defendant presented newly
discovered evidence entitling him to a new tridhen his
friend testified she consumed alcohol with him a&tr h
residence on the evening of his arrest, but didkmotv
how he arrived or left her residence.

The circuit court denied the motion, concluding it
was not reasonably probable a second jury wouldhrea
different result.

STATEMENT ON ORAL ARGUMENT AND
PUBLICATION

The plaintiff-respondent, State of Wisconsin
(State), requests neither oral argument nor puidicaas
this case involves the application of well-settiad.

STATEMENT OF THE CASE AND FACTS

This matter is quite old. McCaskill was originall
arrested for OWI % almost seven years ago, on August
31, 2011, at 12:39 AM, in the Village of Plover.3}2
According to the criminal complaint, Village of Rier
police officers responded to 1801 Plover Springs/é)r
for a report of a vehicle parked next to the roathws
lights on for an extended time. Officers approakctee
vehicle and found a white male with no shirt ancelfeet
in the driver’'s seat. The male subject was unnesipe.
Officers smelled the strong odor of intoxicants amgn
from the subject. (23). Officers conducted a blaivdw,
and a later result showed the BAC level of .263).(2
McCaskill said he was at his former wife’s home wehe
she gave him a margarita and he could not remember
anything after that. (23). The State charged M&{llas
with both operating while intoxicated (OWI)"4and
oteerating with a prohibited alcohol concentrati®AC)
47,

A jury trial was held on November f3and 14",
2014. (17). During opening statemetns, McCaskill's
attorney described McCaskill's condition on the htign
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guestion as “rip-roaring drunk.” (17:47). McCaskill
attorney stipulated that McCaskill had three p&tmohol-
related convictions, making this a fourth offender:74).
The defendant’'s argument at trial was that theeStauld
not prove McCaskill had driven the vehicle, as hasw
found in the vehicle without the keys and the caswiot
running. (17:84).

Officer Pagel of the Plover Police Department
testified that he and Officer Thomas responded|owd?
Springs Drive on August 31, 2011, shortly after mnaght.
(17:88). Officer Pagel located an unresponsiveedrand
attempted to determine the reason. (17:91-92). ic€ff
Pagel located an unopened bottle of wine and aptece
showing the vehicle had been rented. (17:92). rEm¢al
receipt showed that Mark McCaskill rented the vighic
earlier that night. (17:93). Officer Pagel tesiifi that
Officer Thomas found the driver's operator licenaad
that also showed the name Mark McCaskill. (17:94).
Officer Pagel could not remember if they keys warthe
car. (17:95). Officer Pagel could not remembethié
vehicle was running. (17:90).

Officer Thomas testified that he responded with
Officer Pagel to 2801 Plover Springs Drive, regagda
citizen call about a car parked there with lights for
about an hour. (17:108). Officer Thomas found ahéy
occupant, an unconscious driver, opened the dout, a
smelled the odor of alcohol beverages. (17:113)hil&V
waiting for the ambulance, the driver vomited ahe t
smell of alcohol became stronger. (17:113). Mc@lask
was the only person listed on the rental vehicle
paperwork. (116). Officer Thomas “could not say fo
certain” whether the vehicle keys were located:{12).

McCaskill stipulated he rented the vehicle from
Hertz Rental in Mosinee on August 302011, at 8:07
PM, about four and a half hours before officersnisbtrim
on Plover Springs Drive. (17:136). McCaskill also
stipulated that his blood was properly drawn byedital
technician at St. Michael's Hospital in Stevens nRoi



(17:135). McCaskill did not testify, and presented
other evidence.

An analyst from the State Lab of Hygiene testified
that he tested the defendant’s blood. (17:97). Hsailt
showed McCaskill had a .263 BAC level.

McCaskill's attorney argued that McCaskill should
not be found guilty because the State had not prake
case beyond a reasonable doubt. According to the
attorney:

You can find reasons to find Mr. McCaskill
guilty. They're there. Very likely explanation is
that he drove himself there and and he was so drunk
that he just pulled over and they found him anrhou
or two or wathever later. That's one explanation.
And if you're searching for guilt, that's probably
what you’re going to find. But if you search ftwet
truth, you’re going to have to say to yourselvés, |
not sure. | don't know. This is a mystery they
haven't solved. And the government has the burden
to do that. (17:167-168)

The jury found McCaskill not guilty of perating
while intoxicated, and guilty of perating with aoprbited
alcohol concentration. (15:4).

McCaskill appealed his conviction to the Court of

Appeals. See State v. McCaskill, 2015AP1487-CR. In
that appeal, McCaskill raised four issues, inclgdia
collateral attack issue, a suppression of evidessee,
sufficiency of the evidence, and real controversytried.
In an unpublished one-judge opinion dated JulyZ21.6,
the Court of Appeals rejected each of these issunb
affirmed the conviction. McCaskill filed a petitiofor
review which was denied on November 14, 2016.

McCaskill filed a postconviction motion for a new
trial based on a newly discovered evidence claifimat
motion is not in the record provided to the Couft o
Appeals. On July 18, 2017, the Court began a hgdd
address the postconviction motion. (18) The Court
continued the hearing on November 22, 2017. (10n
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November 22, 2017, McCaskill called Kim Fonti as a
witness. (19:4).

Fonti testified that she knows McCaskill, and that
she saw him the night of August 30, 2017. Fongdiat
1441 Wood Duck Lane, in Plover, WI. (19:4). McGésk
called Fonti on August 3% 2017, to say he may stop at
her residencé. McCaskill arrived at her residence that
evening around 10:00 P.M. (19:6). McCaskill hack on
drink at her residence, and she used a shot gtass t
measure one shot of alcohol. (19:7; 19:18). Fdiatinot
know whether McCaskill was already impaired by alao
when he arrived at her residence. (19:8). Foriti thee
room to check on her child a short time later, argen
she returned McCaskill was gone. (19:8). Fonti shiel is
not able to see people who arrive at her resideswshe
does not know whether McCaskill came in a vehicle.
(19:9). Fonti also reported that she heard frorottzer
friend that McCaskill was at Mikey's, a local banda
restaurant, earlier that night. (19:12). Fontiniifeed her
residence on Exhibit 1, a map presented to hengurer
testimony. (19:15; 2, R-Ap 1). Fonti said she mesmoke
to McCaskill about the night, but heard from Tradey
Associates about a year before the postconvictearihg
to discuss the encounter with McCaskill. (19:16-17)
Fonti never had a conversation with McCaskill abinet
night in question.

The circuit court, Hon. Robert Shannon, issued a
written Memorandum Decision and Order on November
28, 2017. In that decision, the court determined:

[T]he Court accepts [McCaskill]'s assertion that he
only recently became aware the he visited Ms.
Fonti on the evening in question and that he was
not negligent or dilatory in making the discovery

! The evidence at trial showed that this incidemuoed the night of
August 30, 2011, into the early hours of August 2Q11. Fonti

testified that she heard from McCaskill on August 2011. (19:5)

This testimony is problematic for this reason, tigio Fonti does say
at one point that she is not certain of the datst fhat “... it was

August. | have no inkling on what the exact daywé19:13)
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that she could testify as she did at the hearing on
this motion. (4:1; A-Ap: A-2)

The court then concluded that the four factors ireguby
McCallum for newly discovered evidence were megsedoa
on these assumptions. The court further concluladit
was not reasonably probable that a new jury wowld &
different result. According to the court, it isgsible that
McCaskill spent two hours shirtless and wandering t
three-fourths of a mile from Fonti’s residence toene his
vehicle was parked on Plover Springs road. Thetcou
further determined that it was not satisfied thesmes a
reasonable probability a jury would so concludeheT
court noted that through this additional informatimay
provide some context to the evening, if accurat tame,
it does not show sufficient evidence to provideféetent
result at trial.

McCaskill now appeals the circuit court’s decision
regarding his motion for a new trial on newly digeed
evidence.

ARGUMENT

l. MCCASKILL DID NOT
ESTABLISH THAT HE IS
ENTITLED TO A NEW TRIAL ON
NEWLY DISCOVERED
EVIDENCE

A. Standard of Review.

The State concurs with McCaskill regarding the
appropriate standard of review in this matter. ivB of
the legal conclusions of the circuit court in thigtter is
de novo Statev. Pitsch, 124 Wis.2d 628, 369 N.W.2d 711
(1985). Factual findings of the circuit court argheld
unless they are clearly erroneo8tate v. Hintz, 2007 WI
App 113, 1 5, 300 Wis. 2d 583, 731 N.W.2d 646.



B. The circuit court erred by
finding facts unsupported by
the record

The circuit court issued a memorandum decision
and order reciting it's factual findings and legal
conclusions about McCaskill’s postconviction moti¢f).

In that memorandum, the circuit court found factsch
could not be found based on the evidentiary record.
McCaskill did not testify in the postconviction e,

nor did he testify at trial. Despite this factgthircuit
court found:

Giving Mr. McCaskill the benefitof the doubt that h
has little to no memory of the evening in question
light of his extraordinarily high blood alcohol ey
the Court accepts his assertion that he only rcent
became aware that he visited Ms. Fonti on the
evening in question and that he was not negligent o
dilatory in making the discovery that she could
testify as she did at the hearing on this motion.

There is no testimony in the record which would
support two important factual findings of the citatourt.
First, there is no evidence in the record that Mi@bhas
a lack of memory due to high alcohol level. Theray be
argument from his attorney, but not evidence. This
finding is thus clearly erroneous.

There is also no testimony which would support the
conclusion that McCaskill only recently became awar
that Fonti had information regarding this situatioRonti
was not sure of the date of this encounter with &gk,
and said she only knew about the issue by speaking
“Tracey and Associates.” McCaskill provided no
additional testimony to show how he learned, disced,
or came to remember this encounter. The coumdiriig
that McCaskill “only recently became aware” of the
encounter is clearly erroneous.

Finally, the circuit court improperly shifted the
burden in order to make these factual findingse @incuit
court’s statement that it would give McCaskill theenefit
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of the doubt” is improper given that McCaskill htmee
burden of proof in a motion regarding newly disaeee
evidenceState v. McAlister, 2018 WI 34, §30-32.

The circuit court’'s two factual findings, that
McCaskill has no memory of the night in questiond a
that he only recently learned of the encounter \ibimti,
are clearly erroneous. This Court should find timaise
facts were not established by the evidence at the
postconviction motion hearing.

C. The newly discovered
evidence test.

A claim of newly discovered evidence is subject to
a multi-part analysis. In this analysis, the defart must
provide sufficient information to show that the gation
is a manifest injusticeState v. McAlister, 2018 WI 34,
130 ¢iting State v. Plude, 2008 WI 58, 132, 310 Wis.2d
28, 750 N.w.2d 42).

A defendant must show specific facts that are
sufficient by clear and convincing proof, when ddesed
in the context of the record as a whole, that:

D) The evidence was discovered after
conviction;

(2) the defendant was not negligent in
seeking the evidence;

3) the evidence is material to an issue
in the case; and

4) the evidence is not merely
cumulative McAlister, 1 31-32

If the defendant is able to meet the four critetie, court
“must determine whether a reasonable probabilitgtex
that a different result would be reached in a .trial
McAlister, 131-32 (citations omitted). A reasonable
probability of a different outcome exists if "therg a
reasonable probability that a jury, looking at btith [old
evidence] and the [new evidence], would have a
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reasonable doubt as to the defendant's gulitate v.
Love, 2005 WI 116, | 44, 284 Wis. 2d 111, 700 N.W.2d
62 (citing State v. McCallum, 208 Wis. 2d 463, 474, 561
N.W.2d 707 (1997)).

D. McCaskill failed to meet the
four-part test.

McCaskill did not provide sufficient information to
meet the first part of the newly discovered evidetest.
McCaskill did not testify at the postconviction hieg in
the circuit court. The only evidence provided et
testimony of Kim Fonti, which was inadequate to trike
four-factor test. Fonti testified that she is sote on what
date in August 2011 McCaskill came to see hermdy
have been August 31st, according to her, but tratlav
be the evening following McCaskill's arrest for O\athd
PAC offenses. (19:5; 19:13).

(1) McCaskill failed to show the evidence was
discovered after conviction. McCaskill did nottiss nor
did Fonti provide any testimony about the timingtbé
discovery. McCaskill is the person who went to tFen
residence on this occasion, and so he certainlyldho
know that he was there. McCaskill would presumably
have known this fact before his conviction, abssme
convincing evidence to the contrary. Because Mkillas
presented no testimony regarding this factor, aaxhbse
the defense has the burden of proof on the fourtpat,
the circuit court’s finding that McCaskill met thgart of
the test should be rejected. The circuit couriéddesnent
in the memorandum decision that it “accepts higriss
he only recently became aware...” is wrong, as ltased
on nothing in the evidentiary record. McCaskill didt
testify, and made no assertions about this isstifis
Court should decide that the factual finding wasacl
error, and that the factor was not proven.

(2) McCaskill did not provide evidence that would
allow the court to determine whether the defendaas
negligent in seeking the evidence. Fonti testitieat she
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first heard about this issue from “Tracey and AsHes”
about a year before the postconviction motion Ingari
(19:16-17). No other evidence was presented @bksh
whether McCaskill was negligent in seeking the emick.
Because McCaskill has the burden, and presented no
evidence on this issue, the Court should find st
circuit court’s finding on this factor was erronsouThere
was no evidence establishing that McCaskill was not
negligent in finding the evidence. The case hasnbe
pending for almost seven years. This begs thetigues
how did the information reveal itself after six y&a
McCaskill provided no evidence regarding this facemd
because he has the burden of proof, the Court dhoul
determine he has not proven this factor.

(3) McCaskill did not explain how the evidence is
material to an issue in the case. The circuit tpamted
out in the written memorandum decision that Fonti's
testimony may provide some context to the situatiort
does not provide evidence that is material to aodasin
the case. Fonti did not know whether McCaskill was
driving or not, and did not know for sure whether
McCaskill had been drinking alcohol before he ad\at
her residence. Fonti could not even be sure Heanight
she testified about was the same night McCaskils wa
arrested for OWI. The issue was whether McCaskill
operated the vehicle he was found in by policecefs on
August 30-31, 2011, in Plover WI. He was founchaln
the rental vehicle extremely impaired by alcohdHis
attorney conceded in closing arguments that thet mos
likely explanation is that the defendant operatbé t
vehicle to get it to that location. It is not aldeow Fonti's
testimony about their brief encounter would be maléo
an issue in the case. Because the burden is oraskdC
to make such a showing, the Court should find that
McCaskill has not prove this factor of the test.

(4) The evidence is not merely cumulative, but is
arguably irrelevant. No information about this emater
between Fonti and McCallum was presented during the
jury trial. The information is not relevant to aatarial
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issue in the case. That being said, the Court]dcou
arguably find that the evidence is not cumulative.

E. There is not a reasonable
probability of a different result
at trial based on the new
information.

The Court does not need to reach this part of the
test, as McCaskill has not met the initial burdénthe
four-factor test. If the Court does believe thas fpart of
the test must be evaluated, the State points oatt th
McCaskill has not provided any explanation at all
regarding the significance of Fonti’s testimony.

Fonti’s testimony, at best, shows that McCaskill
drank alcohol on a night when he had a .263 BA®@, an
was discovered unconscious, shirtless and sholeédssd
the wheel of a rental vehicle, on the side of adesgial
street, with lights on, for about an hour. Fontéstimony
does not shed any light on the circumstances lgadin
McCaskill into those circumstances.

McCaskill's brief states that Fonti’'s testimony
“would have provided the jury with a reasonable
hypothesis,” which would explain how McCaskill cdul
be in this situation without operating the vehicl&he
implication of this statement is that McCaskill tbinave
walked from Fonti's residence to the location whare
vehicle was parked. However, the map provided as
exhibit 1 during the postconviction hearing, ance th
Court’s finding that the two locations were sepedaby
three-quarters of a mile, contradict that suppasiti

As the defense points out, a reasonable probability
of a different outcome exists if there is a readtma
probability that a jury, looking at the old evidenand the
new evidence, would have a reasonable doubt aketo t
defendant’s guilt. The clear answer is that a pould
not have a reasonable doubt based on Fonti's tsym
As the circuit court pointed out, though it is pbs that
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McCaskill parked three-quarters of a mile from KFent
residence and walked there to have a drink with then
stumbled back to his vehicle shirtless and shoglasa
.263, it is quite unlikely. The only reasonablexclosion
from Fonti’'s testimony, if the incident occurred d¢me
same day McCaskill was at her residence, is that
McCaskill drove from her residence and stoppedalbie
side of the road. There is not a reasonable priityadif a
different result at trial based on Fonti's testimon

CONCLUSION

For the foregoing reasons, this court should affirm
the circuit court’'s denial of the defendant’s matitor a
new trial on newly discovered evidence, and remied
matter to the circuit court for reinstatement ofe th
sentence.

Dated this 27th day of April, 2018.
Respectfully submitted,

LOUIS MOLEPSKE
District Attorney — Portage County

MICHAEL D. ZELL
Assistant District Attorney
State Bar #1031931

Attorneys for Plaintiff- Respondent

Office of the District Attorney
1516 Church St.

Stevens Point, WI 54481
(715) 346-1300

(715) 346-1236 (Fax)
Michael.zell@da.wi.gov
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