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STATEMENT ON ORAL ARGUMENT AND
PUBLICATION

The State does not request oral argument or ptiblica
because the briefs adequately develop the law awots f
necessary for the disposition of the appeal anadise can be

decided based on well-established legal principles.



STATEMENT OF THE CASE

Given the nature of the arguments raised in thef lofi
the Defendant-Appellant Rivera, the State exeratsegption
not to present a statement of the case. Wis. Siat.
809.19(3)(a)(2). The relevant facts and proceduistbry will

be discussed in the argument section of this brief.



ARGUMENT

l. RIVERA’'S CHALLENGE TO THE TRIAL
COURT'S DECISION IS BARRED BY THE GUILTY-
PLEA-WAIVER RULE.

Rivera argues that the trial court erred when frioperly
evaluated Rivera’s reasoning and recommendationghi®
amendment motion. (Rivera Br. at 11-20.) BecauseerRi
entered “no contest” pleas to the battery andjbeiping (R.
84.), she has forfeited that claim.

Generally, a valid “no contest” plea waives all
nonjurisdictional defenses to a convictiorbed Sate v.
Riekkoff, 112 Wis. 2d 119, 122-23, 332 N.W.2d 744 (1983).)
Courts refer to this as the “guilty-plea-waivereyilbut it is
more accurately described as a rule of forfeit(Bee Sate v.
Kelty, 2006 WI 101, 1 18 & n.11, 294 Wis. 2d 62, 716 NeW/
886.)

Rivera fails to assert this is a jurisdictionaledese or point
to any authority that suggests this is a jurisditai defense.
Moreover, Rivera does not contend that she beliéiviedssue
would be preserved notwithstanding the no-contést. gOn
April 18, 2017, with regard to the court’'s deniéltioe State’s

amendment motion, the following exchange occurred:



THE COURT: And the question is is the amendmenthia

public’s interest. And that doesn’t — | don’t thitiiat takes race,
creed, color, or otherwise into consideration. Avadcase has
been cited in front of me that says it is. In fétcseems it's just
the opposite. And it's just concerning. And thaswiae primary
change [(Rivera’s immigration status)] from the lawe | recall.

Am | correct in that, Defense Counsel?

DEFENSE COUNSEL: When | filed my written responsgid
not mention that.

THE COURT: | understand, but you mentioned it twiteourt.

DEFENSE COUNSEL: Right. On the record last tims, tore

so to make a record for appeal in case a CourtppieAls does
determine that this is something that needs todmsidered. |
just need to make my record.

THE COURT: Does defense have standing to appeaifthsay
no to the plea agreement?

DEFENSE COUNSEL: We can do an interlocutory appeal.

(R. 82: 11-12). Rivera did not file any interlocyt@appeal.
Finally, Rivera received a significant benefit fréver plea,
as one count of disorderly conduct and two courtbail
jumping were dismissed and read into the record.
Consequently, this Court should hold that Rivenrdeited
raising this issue when she entered pleas of “ntest.” If this
Court chooses to address the merits of this idsmeever, as

discussed below, Rivera’s challenge still fails.

Il. THE TRIAL COURT DID NOT
MISCHARACTERIZE RIVERA'S IMMIGRATION
STATUS.

Rivera argues that the trial court referred to hsran

“illegal alien” or “illegal immigrant” three timeat the hearing
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on April 18, 2017. Rivera further argues that tl@rt noted
she was “illegally in the United States.” (River&8s at 10.)
Finally, she contends that each of these instancas a
mischaracterization of her immigration status atis, a
factual mistake that upset the balancing testttietrial court
used to decide the State’s amendment mdtibeh. at 10-11.)

It is Rivera, however, that has mischaracterized he
immigration status.

Rivera contends that she was a Deferred Aétifor
Childhood Arrivals (“DACA”) applicant and, consemiby,
“not an ‘illegal’ alien, ‘illegal’ immigrant, or liegally’ in the
United States.”ld. at 11.) Such an assertion incorrectly states
the immigration status of a DACA applicant.

In order to understand the failure of Rivera’s anguat, it
IS necessary to understand what a DACA applicantAis
DACA applicant is an individual who hagpplied to receive
deferred action, but has not yet been deemed te heat the

criteria for deferred action. (United States Citigleip and

! Ms. Rivera does not contend that the trial couplied the incorrect test, but only that the court
mischaracterized Ms. Rivera’s immigration statugmwhpplying the test.

2 Deferred action is a discretionary determinatimdéfer a removal action of an individual as ancfict
prosecutorial discretion.



Immigration Services, Frequently Asked QuestioNs\V 27,

2018), https://uscis.gov/archive/frequently-askedsiions.)

In contrast, a DACA beneficiary receives deferretioa.
Even DACA beneficiaries, however, are not confereghl
status. Per United States Citizenship and Immignati

Services:

Although action on [an individual’s] case has bdeferred and
[an individual does] not accrue unlawful presencerd) the
period of deferred action, deferred action doescoofer any
lawful status. The fact that [an individual is] natcruing
unlawful presence does not change whether [thatichdil is]

in lawful status while [they] remain in the UnitStates.

(Id.) Therefore, neither DACA applicants nor DACA
beneficiaries are considered to be in the UnitedeStlegally.
Rivera asserts that she was “not an ‘illegal’ glidlegal’
immigrant, or ‘illegally’ in the United States.” (\era Br.at
11-20.) One such authority Rivera cites for thaipgition,
facially contradicts the assertion for which she tedied on it.
(Id. at 15-16 (citingPlyler v. Doe, 457 U.S. 202, 218, 102 S.
Ct. 2382, 2395, 72 L. Ed. 2d 786 (1982).Plyler, the Court
noted that “[s]heer incapability or lax enforcemehthe law
barring entry into this country, coupled with thaldire to
establish an effective bar to the employment ofocndhented
aliens, has resulted in the creation of a substafghadow

population’ ofillegal migrants—numbering in the millions—
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within our borders.”Rlyler v. Doe, 457 U.S. at 218 (emphasis
added).) The Court further noted that “[tjhe exist of such
an underclass presents most difficult problemsfdation that
prides itself on adherence to principles of equaiitder law.”
(Id. at 219.)Finally, the Court noted that “[t]he children who
are plaintiffs in these cases are special membérghis
underclass.”l@d.) While the Court may consider children to be
special members of that underclass, they arenséithbers of
an underclass that the Court described as being mpdof
“lllegal migrants.” Nothing irPlyler stands for the proposition
that children whose parents brought them to theddrbtates
illegally should not be considered to be in thetedhiStates
illegally, only that they are differently situatatan their
parents when penalties are considered. Therefoeefrial
court was correct when it did not distinguish bedwéhe status
of Rivera’s parents and Rivera herself because ldgml status
in the United States was the same.

In light of the above, the trial court did not
mischaracterize Rivera’s immigration status. Whelens such
as “illegal alien” and “illegal immigrant” may besn by some
to be politically incorrect, they were not misstaents of

Rivera’s immigration status and the court made actual
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mistake—as Rivera argues—that upset the balanesitgtiie
court used to decide the State’s amendment motion.
Thus, this Court should hold that the trial coud dot
improperly mischaracterize Rivera’s immigrationtssaand
properly applied the balancing test when it decithedState’s
amendment motion. If this Court does find thattied court
improperly mischaracterized Rivera’s immigratioratss,
however, as discussed below, Rivera’s challendk fatis

because any such mischaracterization was harniess e

[ll.  ANY ERROR IN THE CHARACTERIZATION OF
RIVERA'S IMMIGRATION STATUS DID NOT
CAUSE RIVERA ANY HARM.

The State disagrees with Rivera that the trial tour
mischaracterized her immigration status, but if¢baert erred

with its remarks, the error did not result in ayrh to Rivera.

The harmless error rule . . . is an injunctiontemdourts, which,

if applicable, the courts are required to addregmmless of
whether the parties d&ee Wis. Stat. § 805.18(2) (specifying
that no judgment shall be reversed unless the determines,
after examining the entire record that the erranglained of
has affected the substantial rights of a party).

(State v. Harvey, 2002 WI 93, 147 n.12, 254 Wis. 2d 442, 647
N.W.2d 189.) “Wisconsin’s harmless error rule iglified in
Wisconsin Statute 8§ 805.18 and is made applicabteitninal
proceedings by Wisconsin Statute 8§ 972.11(1Xaté v.

Sherman, 2008 WI App 57, 1 8, 310 Wis. 2d 248, 750 N.W.2d
7



500.) “The Standard for evaluating harmless esdhé same
whether the error is constitutional, statutory,obherwise.”
(1d.)

“The defendant has the initial burden of provingeanor
occurred, after which the State must prove therewas
harmless.” (d.)

The harmless-error test applies to a claim thebuat
relied on a clearly irrelevant or improper fact¢&ate v.
Harris, 2010 WI 79, § 30, 326 Wis. 2d 685, 786 N.W.2d.109
To demonstrate the harmlessness of a court’s oeliam an
irrelevant or improper factor, the State must prbegond a
reasonable doubt that the court would have reattireedame
conclusion if the court had not considered thedia&ee Inre
Commitment of Harrell, 2008 WI App 37, § 37, 308 Wis. 2d
166, 747 N.W.2d 770.)

First and foremost, the trial court very cleargted it

was denying the State’s amendment motion on ottzemgls:

THE COURT: So we're left here on the morning on &we

before trial still dealing with this oral motion.rdnkly, my

inclination is and | will initially deny the motioon the grounds
that it was not properly brought forth and consisteith the

Court’s orde

3 The trial court had previously ordered the StatBléathe motion for amendment in writing, but the
State did not do so. (R. 82:3-12.)



(R. 82: 5.) The court further stated:

THE COURT: However, for some reason someone ta®gei
with that and says the record’s unclear, we catodbe merits.
And the merits, | think, were now incorporated bference my
ruling on January 11th of 2017 because both parteasd | will

address the immigration issue shortly — both parti@ve
incorporated by reference their prior briefs, whieére on file
before | made the last decision saying this waarthe public’s
interest.

(Id. at 5—-6.) With regard to the immigration issue aa@npact
on the denial of the State’s amendment motion, dbert
stated:

THE COURT: The defendant has due process rights,itan
matters not to this Court whether the defendawhise, black,
Jewish, Hmong, Mexican, legal, or illegal. Theyénatitled to
due process rights in this court. And they're nbshould not
treat them differently because they're illegalaked away their
rights or sentence in a way — and sentencing israviigs
typically comes up. That's the cases | found itAnd it's an
inappropriate factor. | said it was inappropridttha time. And
| — as far as the public's interest in prosecutiofgund no
authority for the Court’s consideration of a newtta relating
to her status.

(Id. at 9.) Based on the trial court’s statements, desr that
the court’s decision did not rely on any charaztgion—
correct or incorrect—of Rivera’s immigration statlibe court
made its decision on other grounds that did nolude her
immigration status. Consequently, even if the tralurt
mischaracterized Rivera’s immigration status, d dot cause

her any harm and this Court should deny Rivera'#aono



CONCLUSION

The Defendant-Appellant's argument fails as a matte
of law and fact and therefore the State respeygtfatjuests

that you deny his requests for relief.

Dated this 2% day of November, 2018.
Respectfully submitted,

JOEL URMANSKI
District Attorney
Sheboygan County

[slelectronically signed
Joseph P. Serge
Assistant District Attorney
Sheboygan County
State Bar No. 1096546

Attorney for Plaintiff-Respondent
615 North Sixth Street
Sheboygan, Wisconsin 53081
Tel: (920) 459-3040
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