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STATEMENT OF THE ISSUE

Whether the trial Court’s decision granting thet&tsamotion to admit other acts
pursuant to Wis. Stats. 88 904.04(2) and 904.03emameous and harmless.

The Circuit Court was not asked this question.

STATEMENT ON ORAL ARGUMENT AND PUBLICATION

Plaintiff-respondent, the State of Wisconsin (“8tatequests neither oral
argument nor publication. This case can be redadvethe briefs by applying
well-established legal principles to the facts prasd.

STATEMENT OF THE CASE

On May 1, 2016, Greg Zager, then a Sergeant ligaget with the Sturgeon
Bay Police Department, was leaving his propertiNeenah Avenue in the City of
Sturgeon Bay, Door County, Wisconsin. R.25: App6.11reg was off duty and
heading home when he noticed a car following hdnWhile Greg wasn'’t sure at
the time, he believed the car belonged to Eric ¥amrtel, the appellant. R.25: 90-
91; App. 116-117.

Greg decided to pull into the nearby parking lbtlee Sawyer Park boat
landing to observe what this suspicious vehiclelaido. R. 25: 91; App. 117. Greg
felt that if the vehicle didn’t belong to the apjpet it would simply keep driving;
however, if the vehicle did belong to Vanremorted encounter would be captured
on the park security systertd. The appellant not only followed Greg into the
Sawyer Park lot, but followed Greg as he drove ugtoand pulled out of the
parking lot. R.25: 91-92; App. 117-118.

The appellant continued to follow Greg as hetlaeétlot and turned onto the
nearby Oregon Street Bridge. R.25: 92; App. 118rJgrossing the bridge, Greg
immediately turned right onto First Avenud. At trial, Greg noted that this was
not the most direct route to his home and thabbé this route to see how far the
appellant would follow himld. The appellant continued to parallel Greg untié@r
arrived homeld. Once home, Greg shared this experience with Hs, \8.Z., so
that she could “keep an eye out” for the appellRi25: 92-93; App.118-119.

The appellant came into contact with Greg and &jain on May 22, 2016.
R.25:82; App. 108. Greg and S.Z. were, agaitheit property on Neenah Avenue.
R.25:84;App. 110. Greg left the property at approximatéi0 p.m. when he
observed the appellant drive by “really slowly” imoGreg'’s right and through to



Greg’s left.ld. While Greg would normally go left to head home decided to take
a right to avoid the appellant. R.25: 85; App. 111.

While on the road, Greg checked his rear-view mitoosee if he could
determine if the appellant would continue followinign, and instead observed his
wife, S.Z., leaving the property by turning left. B5: 86; App.112Greg became
concerned and called his wife to alert her thatajyeellant was in front of her and
warn her to keep her distance; however, Greg susirsight of S.Z. R.25: 87; App.
113.

S.Z. had never met the appellant, had been inforedt him and his past
history of “stalking” her husband. R.25: 104; A@R0. By the time Greg called
S.Z., she had already made the decision to tutrauhef decided to continue on, and
did so, staying three car lengths behind the appeld.

S.Z. soon came to a red light and watched asgpellant, despite the wide
berth she had left him, exited his vehicle and ceomard her. R.25: 105 App.131.
S.Z. would later note that she was terrified asappellant began shouting at her.
Id. As soon as the light turned green, the appefiahtback into his vehicle and
drove on.ld. S.Z. continued on, across the intersection, to fivat the appellant
had pulled onto a side street. R.25: 105-106; ARp.132. As S.Z. passed, she
observed the appellant again left his vehicle agilbg at her as she drove k.

The State of Wisconsin later charged the appebgith one count of
Disorderly Conduct. R.2: 1-3; App. 139-140. Priorttial the State submitted a
motion to allow for the introduction of four othacts of the appellant. The first of
these other acts took place on March 27, 2013 avahied a situation where the
appellant “stalked a retired Door County Sheritiwestigator, Randall Tassoul,
while Mr. Tassoul was in his private vehicle.” Sa#tachedState’s Motion
Regarding Other Acts Evidendeled Nov. 14, 2016. R-App. 141-147. The second
other act involved the appellant’s actions from May2016 where the appellant
followed Greg Zager through Sturgeon B&y. at App. 141. The third other act
stemmed from a January 12, 2016 incident wherappellant followed a L.H. as
L.H. was snowmobiling with friends on the a tradam the Bayview Bridge in
Nasewaupee, Door Countg. at R-App. 141-142. The fourth, and final othetrr ac
stemmed from a February 11, 2015 incident wheragpellant followed a former
Sturgeon Bay Community Service Officer, M.R., aleR. observed the appellant
sitting at the parking lot of the Ahnapee Trail aad the appellant stated, “shined a
friggin’ light on him.” Id. at R-App. 142-143.

The Court heard the other acts motion on May 17,72®R.18: 1-11; App.
148-158. When the Court inquired as to the defensasition as to the admission
of these other acts, the appellant’s attorney, thamal. Gigot, stated “it’s a little bit
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tough for me to argue against most of this. Thig one | really would have an
issue with would be with the other acts dated...Jgniia, 2016...however, | think
the other instances, ... it's hard for me to arguared.” R. 18: 4-5; App. 151-152.

The Court echoed Atty. Gigot's sentiments. Fiogtholding the January 12,
2016 act involving Mr. Hackendorff to be “too fat€hed” and thus inadmissible.
R.18: 6; App.153. Second, by allowing in the three other instgrto be admitted
into evidence. R.18: 7; App. 154.

In holding the other three acts admissible, the rCooted that he had
considered th&ullivanfactors and considered acts one and four to bespeel of
a “system of criminal activity” on behalf of thefdadant. R.18: 7; App.154. The
Court further noted that the second act was path@fcontext of the appellant’s
alleged criminal behavior, and thus not an “othat.dd. However, the Court also
held act two to be evidence of a system of crimacaivity. Id.

On the day of trial the Court further limited whhe State would be able to
introduce by ensuring that the State’s witnessagdvonly be able to describe the
appellant’s past behaviors, with no mention of thet that the defendant was
convicted of stalking as a result of act one. R25App.101. The Court also took
this opportunity to state that it allowed the othets to come in for the purposes of
motive, preparation or plan and context or backgdoaf the offense. R.25: 11,
App.103.

The trial commenced soon thereafter. During opestatements, the State
spoke about the other acts evidence the jury wioeida during the trail, stating “the
purpose of introducing some of this other condddhe defendant is just to put
things into context for you as to why S.Z. had thelings she had, why she
responded the way she did.” R.25: 78; App.104.

The Defense opened his case by stating that “...cdsg is about a young
homeless man that is living out of his car andteggrankly, has - - has some mental
issues.” R.25: 78; App. 104. The Defense went astdte, while speaking about the
other acts “... pay close attention to those incislemd those fact patterns as they
are important.” R.25: 78-79; Apd04-105. The Defense goes on to state, after
discussing the facts of the case, “(n)ow, what gmigoing to hear from the other
officers as well is that this conduct has happdreddre. Mr. Vanremortel is known
to do this. This is something he does. Thispil will, is normal for him.” R.25:

80; App.106.

As the trial progressed, both the State and themef asked the withesses
guestions relating to the other acts. During clgsirguments the State noted “(t)he
defendant knows the kind of reaction he gets opeople....” R.25: 171; App. 133.
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The defense argued that the appellant’s conducidimot be considered disorderly
because, to those who know the appellant, thigisal conduct. R.25: 172-175;
App. 134-137.

The appellant now appeals on the basis that thatt@mproperly applied
the Sullivananalysis and that doing so was not harmless tagbpellant. The State
disagrees and addresses each of these issues.in tur

ARGUMENT
l. STANDARD OF REVIEW

The applicable standard for reviewing a Circuit @suadmission of other
acts evidence is whether the Court exercised apptepdiscretion.State v.
Sullivan 216 Wis. 2d 768, 780, 576 N.w.2d 30, 36 (1998 &ullivan, an
appellate Court should sustain an evidentiary guilirit finds that the Circuit Court
examined the relevant facts; applied a proper stahaf law; and using a
demonstrative rational process, reached a conclubat a reasonable judge could
reach.ld. Appellate Courts should not disturb a Circuit Csudiecision to admit or
exclude other acts evidence unless the Circuit Cetmoneously exercised its
discretion.State v. JacksQr2014 WI 4, 1 43, 352 Wis. 2d 249, 272, 841 N.W.2d
791, 802.

I. THE CIRCUIT COURT PROPERLY APPLIED THE SULLIVAN
STANDARD IN DECIDING TO ALLOW IN THE OTHER ACTS
EVIDECE.

In Wisconsin, the admissibility of other acts evide is governed by Wis.
Stats. 904.04(2) and 904.03. The seminal castaié v. Sullivaprovides a three-
prong to assist Courts in determining if eviderscproperly admissible. 216 Wis.
2d 768, 780, 576 N.W.2d 30, 36 (1998).

The first prong of this test asks Courts to consitithe evidence is offered
for a permissible purpose, such as establishingivejotopportunity, intent,
preparation, plan, knowledge, identity, absencenistake or accidentd. at 772,
576 N.W.2d at 32. This list is not exclusionart,bnather illustrative of a few
permissible purpose&tate v. Payana2008 WI App 74, § 14, 312 Wis. 2d 224,
235, 752 N.W.2d 378, 383-8#ev'd, 2009 WI 86, T 14, 320 Wis. 2d 348, 768
N.W.2d 832. Other acts evidence is permissiblghtmv the context of the crime
and provide an explanation of the cdsgeat § 18, 312 Wis. 2d at 236, 752 N.W.2d
at 384. Further, the Wisconsin Supreme Court hasdly defined the “plan”
exception of Wis. Stat. 8§ 904.04(2), to includesistem of criminal activity”
comprised of multiple acts of a similar nature, albhecessarily culminating in the
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charged crime or crimeSeeState v. Friedrich135 Wis.2d 1, 24, 398 N.W.2d 763
(1987).

The second prong of the test asks Courts to deterrifiithe other acts
evidence is relevant, considering the two faceteldvance set forth in Wis. Stat.
8 904.01.State v. Sullivan216 Wis. 2d 768, 772, 576 N.W.2d 30, 32-33 (1998)
The first consideration in assessing relevancehistier the other acts evidence
relates to a fact or proposition that is of conseme to the determination of the
action. The second consideration in assessingaetevis whether the evidence has
probative value, that is, whether the other acidesce has a tendency to make the
consequential fact or proposition more probabléess probable than it would be
without the evidencdd.

The third, and final prong of this test asks if grebative value of the other
acts evidence is substantially outweighed by thagdea of unfair prejudice,
confusion of the issues or misleading the juryhyconsiderations of undue delay,
waste of time or needless presentation of cumdatividenceSeeWis. Stat. §
(Rule) 904.03. State v. Sullivan216 Wis. 2d 768, 772-73, 576 N.W.2d 30, 33
(1998)

If the party seeking admission meets the first prongs of the test, the
burden shifts to the opposing party to show thatpiobative value of the evidence
Is substantially outweighed by the risk or dangémuofair prejudice.State v.
Marinez 2011 WI 12, 1 18, 331 Wis. 2d 568, 585-86, 79®/12d 399, 410.

The law concerning the admissibility of other amtglence creates neither a
presumption of exclusion nor a presumption of adribty. Rather, the
admissibility of other crimes evidence is contrdlley the Circuit Court's neutral
application within its discretion of the well-eslished rules of evidence along with
the Sullivan standard outlined abovB8ee State v. Spedr76 Wis. 2d 1101, 1116,
501 N.W.2d 429, 434 (1993). Whifgpeerwas decided befor8ullivan this logic
has been used since tBellivan holding, albeit in an unpublished decisi@ee
State v. SniderNo. 01-3284-CR, 2002 Wi. App. WESTLAW N&@002 WL
19693262at 241, 8.

From the record it seems clear that the Court ctyrapplied theSullivan
standard. As outlined above, the Court held tbtt @ane and four were admissible
on the grounds that those acts were being intrattec@rove that the appellant’s
actions were part of a system of criminal activiy,in the alternative that they
showed his motive, preparation, or plan. As natledve, these have all been held
to be acceptable purposes. The Court held the desmcinprovides context to the
case at hand. As noted above, context is alsc@ptable purpose. Thus, the first
step of theéSullivananalysis was complete and Court moved on to thenskestep.



The Court also properly applied the second stape$ullivananalysis. On
pages 6 and 7 of its pretrial motion, the Stateddhat the evidence “demonstrated
that the defendant’s pattern of stalking, harassind aggressively approaching
those who have been or are associated with lawr@fent. It also tends to
corroborate the victim’s statement. The evidesa#fered to show the defendant’s
behavior toward the victim was deliberate, andtodie confused with accidental
or mistaken conduct...” R-App. 146-147.

As noted above, this is a case where the appeliastlleged to have left his
vehicle, on two occasions, and approached S.ZFsckee There are numerous
reasons why this conduct may not be considereddbsly; however, given the
background of the defendant’s interactions with émforcement, as outlined in the
other acts, S.Z. felt terrified by the defendaatfions. R.25: 105; App. 131. Absent
the other acts, S.Z.’s reaction would have beenhnmugre difficult to explain and
the jury would have had a much more difficult timaderstanding why the
appellant’s actions were disorderly.

Further, the other acts show that the defendasgiseis with law enforcement
are what prompted his outburst, and not some otliptanation, such as the
defendant being followed too closely. These aré inpermissible character
references; rather, these add meat to the bonéypthe S.Z. took the defendant’s
actions to be disorderly. S.Z.’s perception of deéendant’s actions is a matter of
consequence in the matter at hand and thus thieseaitts made that matter more
probable.

While this extended logic is not fleshed out in tin@nscript, it seems
apparent that all of the parties came to a sinsibeaclusion as no one, including the
trial counsel for the defendant, objected. Thhse, $tate concludes that the Court
properly applied the second phase of$ldlivananalysis.

The Court also properly applied the third prongh&Sullivananalysis. As
noted above, once the proponent of the other-aademrce establishes the first two
prongs of the test, the burden shifts to the papyosing the admission of the other-
acts evidence to show that the probative valuehefdvidence is substantially
outweighed by the risk or danger of unfair prejeditn the case at hand, the defense
trial counsel did not oppose the introduction @& tther acts evidence. In fact, the
defense trial counsel attempted to use the othet@define the appellant’s conduct
as “normal”. Since the defense trial counsel ditattempt to carry their burden,
the third prong would not have precluded the adimnissf the evidence and thus
the Sullivan analysis was properly completed and the other acidence was
properly admitted into the case at hand.

For these reasons the State asks the Court totdemefendant’s motion.



[ll.  SHOULD THIS COURT HOLD THE TRIAL COURT IMPROPERLY
APPLIED THE SULLIVAN ANALYSIS, SUCH MISAPPLICATION
WOULD CONSTITUTE A HARMLESS ERROR AS THE OTHER
ACTS INFORMATION CONSTITUTED AN ESSENTIAL ELEMENT
OF THE APPELLANT’S DEFENSE.

An erroneous admission of other acts evidenceligestito a harmless error
analysis.State v. Barreau2002 WI App 198, § 42, 257 Wis. 2d 203, 227, 651
N.W.2d 12, 24. Under this test, the appellant \wdod entitled to a new trial unless
the State can show that there is no reasonablebpibgghat the error contributed
to the convictionld.

Given the unique facts of this case, there is asarable probability that the
error, should this Court find there was one, cbuoted to the conviction. This is
evidenced by two factors. First, as is outlinedve) the appellant’s trail counsel
did not object to acts one, two and four coming $econd, trial counsel then
proceeded to use acts one, two and four as therpgtte of their defense, arguing
that the conduct observed by S.Z. was normal feragppellant. R.25: 174; App.
136.

While there is an argument that the defendant vdaikie issue currently on
appeal by proceeding as such at trial, and whdeStiate does not waive this
argument, trail counsel’s actions suggest thatrenlegs error analysis is more
appropriateSee State v. Norwopd005 WI App 218, 287 Wis. 2d 679, 706
N.W.2d 683. As outlined above, trial counsel adytiet this type of conduct was
normal for the defendant, and the parties involwede aware of the defendant’s
propensity to engage in such conduct; thus, themdisint’s conduct should not be
considered disorderly.

While there may be some argument that defensef€tnansel felt as though
he would not be successful in arguing against timission of these other acts, the
Courts rulings do not tend to support this argumditis is evidenced by the Court
throwing out the only act that was objected t0.8R4E5; App. 151-152.

Whatever his logic, trial counsel did not objectlarhose to use the other
acts as examples of his defense, thus, the Caletision to allow in the other acts
iIn question should be deemed a harmless error l@adCourt should deny the
appellant’'s motion.



CONCLUSION

Based upon the foregoing authorities and argum#rgsState respectfully
requests that this Court hold that the Circuit Cpuoperly admitted the other acts

evidence, or, in the alternative, that the Cir€ourt’'s admission of the other acts
evidence was harmless.

Respectfully submitted this 31st day of Octobed,&0

Nicholas P. Grode

Door County Assistant District Attorney
State Bar No. 1088007
Plaintiff-Respondent
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