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2. The circuit courts erroneously exercised their discretion when they

determined the credibility of the 4 eyewitnessesfrom the appellant's trial

outweighedanyDNA testresultsthat couldbe obtainedandwould not havehad

anymaterialimpactontheprosecutionor theoutcomeof thetrial in thiscase,and

by completelyfailing to considerwhat suchDNA test resultswould havehad

upon the investigation and third party defense.

Answeredbelow: Without holding anyevidentiaryhearingasrequested,the

trial court denied Simmons' requestfor post-conviction DNA testing.

3. The circuit courts decisions were also factually and legally flawed in

three other respects.

Answered below: Without holding any evidentiary hearing asrequested,the

trial court denied Simmons' requestfor post-conviction DNA testing.

4. The circuit court's decision and order denying Simmons' motion for

supplementalbriefing is anerroneousexerciseof discretionbecauseit hasentered

its judgment contrary to due process.

Answered below: Without holding any evidentiary hearing asrequested,the

trial court denied Simmons' motion for supplemental briefing.

STATEMENT ON ORAL ARGUMENT AND PUBLICATION

Oral argumentis appropriatein this caseunderWis. Stat. (Rule) 809.22.

Appellant'sargumentsclearlyaresubstantialanddo not fall within thatclassof

frivolous argumentsconcerningwhich oral argumentsmay be deniedunderRule
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Publication likely is justified under Wis. Stat. 809.23 (Rule). Although

Simmons' entitlement to relief is clear under the already established authority

it seemsregardingthemeaningof "Reasonableprobabilityof a differentresult"

that 974.07litigants have differing opinionsas to what standardof review is

appropriatein suchcasesasthis one. Is it the old evidenceandthenewevidence

standardunder state v. McCallum, 208 Wis.2d 463, 561N.W.2d (1997)? Or is it

the undermine confidence in the outcome of the case standard under Strickland v.

Washington, 466 U.S. 668 (1984)?

Additionally, the standardof reviewof the circuit courtsdecisionsis also

upfor adecisionon"DenovoReview"orDeferentialReview"andpublicationis

furtherwarrantedas a guide for the circuit courtsto follow in theseline of cases

and as a reminder that a party's argumentscannot be adoptedwithout some

explanation.Cutting cornersby merelyadoptinga party's argumentis not

permitted.( In thiscase,theState'sargumentwasadoptedbythecircuitcourtand

that circuit court's factual and legal findings were adoptedby a different circuit

court).This activity obscuresthe reasoningprocessof thosecircuit courtJudges

andcauseslitigantsto believetheydid notgetafair shakefromthecourts.Walton

v. UnitedConsumersClub, Inc, 786F. 2d 303,313(7thCir.1986);DiLeo v.Ernst

624,F.2d901Young,

vi

(7th Cir. 1990).626
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STATEMENT OF THE FACTS & CASE

On July 8, 2000, inside the CapTap bar, during the earlymorninghours,a

scuffle between two men broke out as a pushing and shoving matchwherein one

patron,J.G.,strucktheotherpatron,AntonioSimmons,overtheheadwithaglass

bottle causingSimmonsto bleedprofuselyfrom the headwound,into his face.

(R. :21,41) and (R.143:70) and(R.78Exhibit 3) and(APP-100-106).

Securitystaffmember,TyroneRamseyandotherpatronsquicklybrokeup

thescuffleRamseyorderedJ.G.,his sisterP.G.andher friendA.C., to leavethe

tavernandRamseythenescortedall threeout of the bar to the parkinglot area.

(R.141:22-23,39,62-63,94, 114-116)and(R.142:21,33,42,58-59),(APP-105-

106).

45 secondsafter theseindividuals got into a black PontiacGrandAm and

drove to the intersection at 42ndand West Capitol Drive, a shooting occurred

between a white car and the victim's car. Simmons was held inside the Cap Tap

for 10to 15minutesby securitybeforebeingreleasedto leave.(R.142:133).J.G.,

P.G.,A.C., andRamseydescribedthe shootingdifferently to thepolice andto the

jury. Eachpolice statementcontradictstheir trial testimony.SeeJ.G.(APP100-

101,comparewith (R.141:20-52)•,P.G(APP-101-102,comparewith (R. 141:57-

81);A.C. (App 103-105,comparewith (R.142:112-125);Ramsey(App 105-106,

compare with (R. 142:128-150).

The statements of the four eyewitnesseswere made to the police during

their investigationof the shooting.Thesearethe official PoliceReportsof the

1
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witnessesversionsof the actualeventsthat took placeon July 8, 2000(APP-IOO-

106).

Immediatelyafter the shooting,a citizenflaggeddownOfficersMarlon

DavisandLarryWhite,pointedto awhitecarandtold themsomeoneinsidethe

white car shot someonein the black carand the Officers gavechaseto thewhite

carwhereintheyapprehendeda female,black,knownasZakeaJones,sittingin

thedriver'sseat,andthatJonestold themherpassenger,C-note,fled fromthecar

(R.78: exhibit 1), (APP-119-120).

Jonestold thepolicethatshewasdrivingthecarandshewaswith C-Note

whofledwhenshestoppedthecar.JonesalsoprovidedSimmonswith anattorney

MichealCherninandtold Cherninthat shewasresponsiblefor theshooting.When

Cherninlied to Jonestelling herSimmonsdid notwantherto testifyat trial Jones

signed aconfession inwhichsheadmitteddoingtheshooting(R.78:exhibits1,6),

(APP-119-120).

OnJuly19,2000,theprosecutorchargedSimmonswith2 countsof first

degree recklesslyendangeringsafetywhilearmedand1countof seconddegree

recklesslyendangeringsafetywhile armed(R.1).

Justbeforetrial began,theprosecutionsabove4 witnesseshadn'tshownup

andtheprosecutor toldthetrialcourtthat"theydidn'tshowupfortrialduetothe

factthattheyall hadgivendifferentversionsastowhathappened".(R.141:16).

Thewitnessesthenshowedup andtrial counselimmediatelymotionedthecourt to

sequester the4witnessestopreventthemfromshapingtheirtestimony.Thetrial

2
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courtrefusedto sequesterJ.G.,P.G.,andA.C. but did sequesterRamsey(R.141:

81-84,97-99).

Simmonswas arrestedandwillingly talkedwith detectiveswithout counsel

present. Simmonstold themhewent to theCapTapbarwith his friendJohn

Lindseyin Lindsey'sredCutlassandthatwhile insidethebar,a hugeguyhe'd

never seenstruck him over the headwith a bottle causinghim to bleed andthat he

andLindseyleft thebarafterthehugeguyleft andweregoingto thehospitalbut

decidednot to checkin becausehehadopenwarrantsout on him (R.78 exhibit 36

Priorto trial andpriorto counselobtainingdiscoverySimmonstoldcounsel

Toronto Wooten,CleeburnPeelandTawandaJoneswerepresentat the CapTap

bar and saw him leave the bar in a red car. (R.124 "11-4); (APP-129-130), (APP-

131).

At trial, J.G., P.G., A.C., and Ramseyall testified to a whole different

scenariothanwhattheydescribedshortlyaftertheshooting(APP-100-106).These

witnesses gavetheir versionsof theshootingright after it tookplace,whichis

when their memories are at their freshest.However, 8 months later, at trial they

completelychangedalmosteverythingtheyoriginallyclaimedandtheydid so

without trial counsel challenging them with their police statements.It is not

Simmonsintentto relitigatetheseineffectiveassistanceof counselclaimsin this

action.

3
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After the witnesses testified, the court held a discussion with counsels. It

found that Detective Kevin Armbruster showedup at A.C's home at 3:30AM and

showedheraphotoarrayandArmbrusterdidnotfile asupplementalreportonthe

identification. (R. 142: 154).

A.C testified that Armbrustercameto her houseat 3:30AM, andshowed

heraphotoarray.(R.142:126-127).Duringthesidebar,trialcounsellearnedof the

withheldevidenceof thephotoarrayandlackof asupplementalreportbeingfiled

on it. The trial court allowedA.C.'s testimonyin court/ out of court identification

of Simmonsto standeven thoughDet. Armbrusteradmittedhe never filed a

supplemental reportor copyof thephotoarray(R.142:154-166).MPDprotocol

demands a supplementalreportandcopyof thephotoarrayto be filed by the

police. (APP 180-183).

Thenextwitnessto testifywasDetectiveArmbruster.Theprosecutorasked

aquestionin averypeculiarway.A waythathedidnotduplicatewiththeother

detective that testified. He asked Armbruster, "And, at this location did you

recoverany evidencethat you inventoriedand kept as police evidence?"

Armbrusterreplied,"Yes I did". The prosecutoraskedhim, "What did you

recover?" andArmbruster replied, "Casings". (R. 143:13-14).

LookingatArmbruster'spolicereportthathewrote,heassertsheobserved

a .380casingbehindthedriver'sseaton thefloor.Onthe frontpassenger,side

floor wasa small bottle of champagne,alongwith a largerbottle of E&J Brandy,

which washalf-full, underneaththe passenger'sseat.Behindthe passenger'sseat

4
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in therearof thevehicle,wasablackbaseballcap,with aNewYork Metssymbol

in blue. Justto the north of the vehicle, a silk headwrap had beenlying there,

alongwith two shoes.(APP-121).

Armbruster testified falsely when he said he only recoveredcasings.

(R.143:13-14). Inthesamepolicereportabove,healsosaidthathesummonedthe

policephotographer andfingerprintanalyst(APP-121),(APP-126).Armbruster's

noteswere confiscatedby order of the trial court and within the noteswas a

diagram ofthewhitecar'srestingspotandinit,Armbrusterdiagramedwherethe

aboveevidencewas located.Armbruster false testimony kept the defensefrom

seeking, pretrial,DNAtestingof theitemsfoundinsideandoutsidethewhitecar.

CAPP-137).

Armbruster further testified that when he arrived where the white car was

he observedablack female20 feet awayfrom the car. (R.143:17).And thatwhen

OfficerDavisarrivedon the sceneheonly sawthewomanandshewasalready

outside the vehicle. (R. 143:18).

Officer Marlon Davis assertedthat when he chasedthe white car and came

uponit, ablackfemalewassittinginthedriver'sseatandshetoldhimthatamale

passenger, C-note,hadfledfromthecar(APP-122-123).Davisreportand(APP-

119-120).Jonesconfession to the shooting.

However,for someunknownreason,ArmbrusterassertedDavistold him

Joneswas20 feet from the car, andwe know that is a lie. Look at Armbruster's

handdrawndiagram(APP-137).Hewrite's"Driver"nextto Jonesnameand

5
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changed it to"Pass",whichit mustmeanpassenger,becausetheword"driver"is

exedout!DavisreportclearlyidentifiesJonesastheloneoccupantsittingin the

driver's seatwhenhepulled upto thecar.(APP-122-123).

Armbruster is a homicide detective, trained in evidence gathering

techniques. He identifiesa .380casingin therearseatareaandseven9mm

casings, hefinds100feetawayfromthewhitecarastheevidenceheinventoried

andkeptaspoliceevidence.Theliquorbottles,baseballhat,silkheadwrap,and

shoesarealso insideandnext to the car andArmbrusteridentifiedthemin his

police reportandhadanevidencetechphotographandfingerprinttheitemsbut

failsto identifyto thejury,all of theaboveitemsotherthanthecasingshefound,

Hekeeps evidencefound100feetawayfromthewhitecarbutnotevidencefound

inside and near the white car. (APP-121,126, 127).

Armbrusteradmitsthat Simmons' fingerprintswere not found in or on the

white car. (R. 143:41-42).

DetectiveMicheal Dubis is sworn in and the prosecutoraskedhim: "Did

youinvestigate thecrimesceneof thatshooting?"Dubisreplied"Yes."Andthe

prosecutor asked,"Whatdid youdospecifically?"(R.143:44).Theprosecutor

didn'tphrasehisquestionaboutwhatDubisfound,inanywaysimilartowhathe

did with Armbruster.

Dubis then testified that he discovered seven bullet holes in the opera

window of theblack car that J.G.wasin andthat thesesevenbullet holeswerein a

tight 6-inchdiametercircle. (R.143:43-45).

6
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The prosecutorthen qualifiesDubis as an expert on crime scene

investigation andpreservationsandcomparisonsbetweenrespectivecalibers.

(R. 143:48).

Dubisadmitsherecoveredsix shellcasings,.380caliberfromthesceneof

theshooting andone.380casingfromtherearseatof thewhitecarforatotalof

seven casings. (R.143:50).DubisadmitsthatArmbrusterishisformerpartnerand
that it was Armbrusterthat found the seventh.380 casing in the white car.

(R. 143:51-52).

Dubisfurthertestifiedthattheshooterin thiscasefired all sevenshotsfrom

afixed position inarapidsuccession.(142:55) Thattheshooterwaseitherinsideof
thewhitecaror rightnextto it whenheorshefiredthesevenshots.(R.143:56).

Simmons' fingerprintswerenot foundonanyof thecasingssubmittedto the

crime lab. (R. 143:58).

Thejury convictedSimmons.Thetrial courtgaveSimmons15yrs.oncts

oneandtwo, consecutive,bifurcatedinto 10yearsinitial confinementandfive

years ES.OnCt.threehewassentencedto9years,bifurcatedinto6yrsinitial

confinement and3 yearES (APP-112).

Simmons filed a demandpursuant to 974.07(6) and a motion for

postconviction DNAtestingpursuantto974.07(R.77).JudgePocanstatedthat
whethersomeof theevidencestill existisunclearandorderedtheStateto respond

(R.79).TheStatereplied(R.80).Simmonsfiledhisresponse(R.87).JudgePocan

7
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denied the motion. He also did not order the State to preserve the evidence

pursuantto 974.07(9) (R.90).

Simmons.motioned for reconsideration(R.91). JudgeHansherstatedthat

whether some of that evidence still exists for testing purposes is an issuethat was

raisedbythedefendantin hismotionforDNAtestingbutwasnotaddressedby

theStateorJudgePocanandorderedsupplementalbriefing(R.92).TheStatefiled

an affidavit regardingthe evidencethat SimmonsseeksDNA testing(R.93).

Simmons repliedto thesurpriseaffidavitandaskedfor ahearing(R.115).Judge

Hansherdeniedrelief (R.128).Simmonssoughtsupplementalbriefingontheissue

andrequested ahearingbutwasdenied(R.131and132).Simmonsnowappeals.

1.

ARGUMENT

THE CIRCUIT COURTS ERRONESOULY EXERCISED
THEIR DISCRETION WHEN THEY DETERMINED THE
CREDIBILTY OF THE FOUR EYEWITNESSES FROM
THE APPELLANT'S TRIAL WAS SO GREAT THAT THE
APPELLANT COULD NEVER OVERCOME THEIR
IDENTIFICATION OF HIM AS BEING THE SHOOTER,
EVEN IF SOMEONE ELSES DNA IS FOUND ON THE
EVIDENCE APPELLANT SEEKS TO HAVE TESTED.

On July 21,2017,thecircuit courtissuedits decisionon themotionfor

postconviction DNAevidencetestingfiledby theappellantin thisaction(APP-

107-109).

In the circuit court's decision, the court stated:

"Evenassumingthe defendanthassatisfiedthe requirementsof Section
974.07(a)3.,Stats.(Didit meantostate974.07.07(a3?)thecourtisnotpersuaded
thatthereis a reasonableprobabilitythatDNA testingof thebulletcasingswould

8

Searchable PDF created by OCR.space (Free Version)

Case 2018AP000591 Brief of Appellant (Redacted) Filed 10-28-2019 Page 15 of 49

https://ocr.space/searchablepdf#watermark


have hadanymaterialimpactontheprosecutionofthiscaseortheoutcomeofthe
trial,particularlygiventheeyewitnesstestimony.(Emphasisadded),

Thejury wasobviouslysatisfiedaboutthedefendant'sguilt beyonda
reasonabledoubt,withoutthebenefitof DNAevidence.(Emphasisadded).The
courtfindsthatthereisnota reasonableprobabilitythatDNAevidencerelating
to thebulletcasings-- or anyof theotheritems--wouldhavealteredtheverdict,
andtherefore,thedefendanthasnotmethisburdenfor DNA testingatpublic
expense underSection974.07(7)(a),Stats."(APP-108).

Emphasis on the underlinedaboverelatesto the Circuit Court's

misinterpretation of thelaw,and/orto itserroneousexerciseof itsdiscretionby

improperly applyingfactstoastatutethatdoesnotallowforsuchdeterminations

to be madel

Judge Pocanmadethedecisionspokenabove.Hismanyfindingsand

conclusions wereadoptedby JudgeHansher(APP-107-118).NeitherJudgewas

thetrial courtJudgeandthisCourtreviewstheirdecisionsde novo.Statev.

Herfel,49Wis.2d513,521,182N.W.2d232(Wis.1971).Oceansv.state,70

Wis.2d 179, 187, 233N.W.2d 457 (1975).

Thecircuit courtsinterpreted974.07(7)(a)1,2,3Stats.,to mean

"assumingthedefendanthassatisfiedtherequirementsof Section974.07
(a)3, thecourtisnotpersuadedthatthereisareasonableprobabilitythatDNA
testing ofthebulletcasingswouldhaveanymaterialimpactontheprosecutionor
theoutcomedueto theeyewitnessestestimonyin thiscase."(APP-108).

If thecourtassumesthisdefendantmettherequirementsof thestatute,then

it mustorderDNA testingof theevidence.TheStatutestatesthistobetrue:

I Discretion is notsynonymous withdecision-making. Rather,thetermcontemplatesa processof
reasoning. McClearly v.State,49Wis.2d263,277,182N.W.2d512.Thisprocessmustdependuponfacts
thatareoftherecordorthatarereasonablyderivedbyinferencefromtherecordandconclusionbasedon
logicalrationalefoundeduponproperlegalstandards

9
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"A court in which a motion under sub 2 is filed shall order DNA testing if
all the following apply." 974.07(7)(a)l,2,3.

On top of this, the courts statementthat:

"DNA testingof thebulletcasingswouldnot haveanymaterialimpacton
theprosecutionof this caseor theoutcomeof the trial particularlygiventhe
eyewitnesstestimony".(APP-109,114-115).

is severelyflawed in its applicationof factsto the Statute.

The Statute does not require the DNA evidenceto "materially impact"

anything.It requirestheevidenceto berelevant.974.07(2)(a).TheStatutecited

above states the evidence must be relevant to the "investigation, or prosecution

that resulted in the conviction", and the circuit courts application of the Statutein

the described manner herein, leads to the conclusion that "No DNA evidence

would undermineeyewitnesstestimony". (APP-109,114-115).

JudgePocan'sdecisiondenyingSimmonsmotionis a footnote#1atAPP-

107.JudgePocanplaceda lot of emphasisonsmallportionsof the4 eyewitnesses

testimony.The footnoteis nowherenear,whatwasfully statedat the trial. A

simplereadingof thefourwitnessestrial testimonyandthestatementsthatthey

gaveto thepolice(APP-100-106)provetheydid lie to thejury andthepolice.

Compare theirstatementsto thepolicewithwhattheytestifiedtoattrialandit is

veryclearthatall fourwitnessesarefabricatingtheirtestimonyin aneffortto get

Simmons convicted. Three of the four witnesses were allowed to sit in the

courtroom while each one testified. Amazingly, all four witnesses identified

Simmons as the shooter in the white Chevy Beretta. (R.90:l-3 at pg. I fn.

10
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However, ZakeaJoneswasarrestedinaWhiteChevyCavaliernotaBerrettathat

thewitnessessworeto. Baseduponthe fact that JudgeHansheradoptedJudge

Pocan's findingsandconclusionscompletely,Simmonsarguesthat"Boththe

circuit courtserroneouslyexercisedtheir discretion"underonecaptionfor the

claims.

Both circuit courtshad the trial testimonyof all four eyewitnessesandthe

police reportsthatcorrespondwith eachwitness,by name.(APP-100-106)

attached to theappendixof thisbriefandattachedto the974.07motionfiledby

Simmonsandin theappealof thataction(R.77,78),(R.54:l-113),(R.145:1-19),

(R.146:1-32),(R.147:1-79),(APP-141-152).

At trial,Ramseytestifiedthathehadoneconviction.(R.142:145).(Ramsey

actually hassevenconvictions(APP-191-192)).Ramseytoldthepolicethat"Tone

sped eastbound onCapitoltowardapedestrianTonebelievedwasJ.G.,realizedit

wasnotJ.G.,droveto 41stmadeau-turnandspedbackupwestCapitolDrive

toward42ndSt.wherethevictimsblackcarwasandheseenTonefiring ahandgun

at the black car". (APP-106).

At trial RamseyclaimedheseenSimmonsleavein thewhitecarheading

eastoutof thealleytoward42ndSt.(R.142:136).ThatSimmonsparkedthewhite

carbythecurrencyexchangeandshootabout4or5timesattheislandwherethe

Gray's carwas.(R.142:138-139). ThatSimmonsthenspedoffdown42ndSt.
(R.142:142). Ramseytestifiedthatthe3ofthemgotintotheircarandhetoldthem
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todriveoff sotheydon'thaveanyproblemsandtheysaidokay.Hesaidhekept

Simmons in the bar for 10 to 15minutes. (R. 142:133).

P.G.testifiedthatshedroveinto the islandareaon 42ndandW. Capitoldr.

and 45 secondsto a minute later Simmonspulled up and startedshooting.

(R.141:102).

With thattime line,Ramsey'stestimonyof holdingSimmonsfor 10to 15

minutes, makesit animpossibilityfor Simmonsto betheshooter.Its 10to 15

minutes.10minutesminus45 secondsis 9 minutes,15secondsthat Simmonsis

still held inside the Cap Tap.

Who's a reliable witness in this case?All four witnessesconstantly

contradicteachotherandthe evidencecontradictsall four of them.If onewitness

is telling the truth, the otherthreearelying.

The circuit courtsboth claim that no DNA testingresultscouldpossibly

exculpate Simmons,whenin fact,therearea numberof possibleexculpatory

DNAtestingresultsthatwouldcreatea reasonableprobabilityof a different

outcome2. SeeArgument II.

The circuit courts erred not only in its application of the statutory

requirements to thefactsbutin theirinterpretationof thestatutorylanguage.If

exculpatory DNAtestingresultswouldhavebeenavailablebeforeorduringtrial,

2It islikelythatJonesandorC-NoteinloadingtheguntouchedthecasingsleavingtouchDNAonthe
evidence. It islikelythatJonesandorC-Noteweredrinkingfromthebottlesofalcohol,whichwouldhave
touchDNAandsalivaonthem.It is likelythatJonesandorC-Noteworethehat,headwrap,andshoes,
whichwouldhave,sweatDNA onthem.(APP-186-190).
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thereis indeeda reasonableprobabilitythat Simmonswould not havebeen

prosecuted, or,if hewere,thejurywouldnothavefoundSimmonsguilty.

We have trial testimonyfrom three eyewitnessesthat show therewas

another personinsidethewhitecar.Å femalepersonaccordingtoP.G.(R.141:66).

Although thesewitnesses claimSimmonswasthedriver,theirtestimonyonthat

specific pointiscontroversial. P.G.toldthepolicesheseenSimmonsasthedriver
in thewhite carbut A.C. told the policeher andP.G.duckeddown right away.

Theycouldnothaveseenthedriversincetheyareduckeddown.(APP-105).

Thesefour eyewitnessesgavedifferentstoriesto the policeandthen

testifiedtosomethingdifferentthantheirstatementssaid.P.G.stated:

"SheandA.C.jumpedoutofthecarandstartrunning,atwhichtimesherantotheCap
Taptocallthepolice.ShestatedthatjustasshegottotheCapTapthatthewhitecarhadamade
au-turnfromCapitolDriveandWestShermanandcamebackpastthem,stopped,atwhichtime
shesawthedriver"Tone"andanunknownpassengerinthecarandhetoldher'that'showI do
it." CAPP-102).

P.G.'strial testimonyis muchdifferentfromherpolicestatementon the

subject.But, first wewill showwhatA.C. said:

"Shebecameawareofa whitecarontheirrightsideof theirvehicleandatthattime,she
heard approximately eightgunshots.A.C.saidthatbothsheandP,G.duckeddownandP.G.
opened thedriver'ssidedoorofthecarandrolledoutandthatshe,A.C.rolledoutthepassenger
sideofthecar.A.C.saidtheircarcontinuednorthboundwithnodriverandthatshesawthewhite
cardrivenorthboundon42ndstreetfromthescene.A.C.saidthatshethenrantotheCapTapbar
to call9-1-1,beforeshereturnedto thecaranddiscoveredJ.G.hadbeenstruckby gunfire."
(APP-105).

A.C.'strial testimonyismuchdifferentthanherpolicestatementonthis

subject. ld. Supra.

The circuit courts do not recite any differencesbetweenthesewitnesses

testimony andthepolicestatements.Ratherthanconsiderall of therelevant
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evidence, theseCourtsrecitedsmallbits thathadappealto themasbeing

'substantial" and"compelling"evidencethatwouldover-comeanykindof DNA

testresults. (APP-108)and(APP-109),(R.90:2-3)and(APP-114-115),(R.128:4-

5).Statements giventothepolicebythevictimsandwitnesses,thattelluswhat
thesewitnessessawandheard,butendupbeinginconsistenttowhatthewitnesses

claim happened, intheirtrialtestimony,canandshouldbeusedasimpeachment

tools, aspermitted byWisconsinStateStatutes.Wisconsinlawaslongheldthat

impeachment evidence maybeenoughto warranta newtrial.Birdsallv.
Fraenzel, 154Wis.48,52142N.W.2d274(1913); Weightand

credibility; 904.02;5906.13priorstatementsofwitnesses;Statev.Smith,254

Wis. 2d654, 648N.W.2d 15(Ct.App. 2002)

P.G.claims"Tone"drovebackto wheretheystoodandtoldher"That's

howI do it". A.C. doesnotsayanythinglike that,andshedirectlycallsinto

question P.G.'sstatement whenshe,A.C.stated,"thewhitecardrovenorthbound
on42nd awayfromthescene."(APP-102)versus(APP-105).Thisis a huge

difference betweentwowitnessesstandingtogether,thatJ.G.saidTonedroveoff

in an unknown direction. (APP-IOO-IOI).

P.G.statedthatsheseenherbrotherJ.G.strikeToneacrosstheheadwitha

glass. (APP-IOI). J.G.claimedit wasabottle.(APP-IOO).A.C.describesthe
incidentas"at thistimeI becameawareof apersonI knowas"Tone",walkover

toJ.G.saysomething tohimwhichI couldnothearandI sawJ.G.throwapunch

at Tone.(APP-104).Nothing matches!
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P.G.andA.C.don'tclaimthatthedriverof thewhitecarsaidanywords

suchaswhatJ.G.hasdescribed.Bothof theirassertionsarethatwhenthewhite

carpulledupto themthedriverstartedshootingrightaway.Nowordswere

spokenaccordingto both of them.

Thecircuit courtsdidnotmakeanymentionof thisevidence,otherthan

briefly stating whateachwitnessclaimed,andstaleaffidavits(APP-108-109)and
thebriefsfiledduringthepriorpostconvictionlitigation(APP-110)andaprior

motionsubmittedatsentencinginwhichanaffidavitfromJonesadmittedshewas

theshooter, alongwithafriendnamed"C-Note"(APP-111),andanexcerptfrom

theCourtof Appealsdecisionstatingtheeyewitnessesevidencewassubstantial

and compelling (APP-112), andanextensiveprosepostconvictionmotionfiledin
December 2005andadditionalaffidavitsfrompeoplethatwereattachedto that

action,wereall reviewedpriortomakingtheirdecisions(APP-113).

TheAppellateCourton7-30-04stated:

"Theevidence-testimony fromthethreeoccupantsof theGYS carandfromRamsey;
Simmons obviousmotiveforretaliation;Simmons'telling[J.G]todieashewasshooting[him],"

—isfollowed bySimmons circlingofthecarandtauntingG$ sister,"yeahthat'showIdoIt"
substantial andcompelling.Thus,atmost,Simmonshasestablishedapossibilitythatanewtrial
couldproduce@differentresult(APP-168).

Thearguments andfactspresentedhereinunderminethiscourt's2004

decisionby provingnoneof theabovecouldbetrue.

Thepolicestatements aresignificanttothisactionbecauseitprovesthatthe

eyewitness's versions of eventsdifferfromeachotherandsignificantlydiffer
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fromtheirtrial testimony.A jury lookingat thisevidence,Jonesstatementthatshe

madeto Officer Davis,directly afterthe shooting,andthe fact thatDavis found

her in the driver's seatof the white car when it cameto a stop after the police

chase, the fact thatnothingfromSimmonswas foundin thewhite car,DNA,

fingerprints, orbloodthatshouldhavebeenfound,hadSimmonsbeenin thatcar,

wouldnotconvictSimmonstoday. J.G.is askedif Simmonsis bleedingfromhis

headandJ.G.saidyes(R.141:52).If Simmonsis insideof thatwhitecar,there

shouldbeblooddrops,smears,etc,in,onandaroundthecaritself,orontheitems

inside of that car.

However, if Simmonsblood, DNA and fingerprints arenot in, or on any

itemsin or aroundthat car, it makesit morelikely thathewasnot the driverof

that caror the shooter.Furthermore,if anyDNA evidenceor any fingerprintsare

foundthatwouldidentify "C-Note"andplacehim insideof thatcar,alongwith

evidence showingJones'DNAandorfingerprintsareonthebulletcasings,would

haveallowedthejury to givemuchlessweightto the 4 eyewitnessestestimony,

andallowSimmonsto provea3rdpartycommittedthecrime,notSimmons.

Additionally,if C-NotesDNAor fingerprintsareonthebulletcasingsit

would alsobe relevant to the outcomeof the proceedingsbecauseit would place

him with Jonesashaving involvement in the shooting.

We also are showingthis Court that the circuit courtsdid not take into

considerationthe fact that Simmonsdescriptiongiven by eyewitnessA.C. and

Ramsey wereverydifferentto howSimmonslooksandwaswearingthenightin
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question. Keeping in mind that the witnesses are describing a person, they know as

"Tone" and have seen him around and as a patron in the bar on different

occasions. First, A.C. describes "Tone" 5' 7" tall, slim build, dark complexion,

wearing a multi-colored shirt light and dark in color, and early 20s, low cut

hairstyle, mustache and goatee and crooked teeth. Ramsey describes Tone as 25 to

27 years old, 5'2" tall, 150-160 lbs, average build, medium complexion with a

slight mustache and goatee, wearing a dark blue shirt and has a short hairstyle.

(APP-104, 106). Tone's description is different than Simmons description taken at

trial. J.G at trial states that Simmons is about 5'2" and 130 lbs. (R. 141:39-41).

With all of these different descriptions of what took place in the bar and

during the shooting, and comparing them to trial testimony, one gan only conclude

that something occurred between the 4 eyewitnesses, such as rehearsing their

testimony and or having been allowed by Judge Crawford to remain inside the

courtroom while each other testified allowed them to tailor their testimony. It's

just so different from what their police statements are, and too close to each

other's trial testimony. The State withheld the photo array and the investigating

detectives failed to make a supplemental report about the identification procedure.

(APP-180-183), These facts all render their identification of Simmons as being

questionable. Its most certainly proof that their testimony doesn't deserve the

rating of "substantial or compelling" and allows for DNA testing to be done on the

evidence requested by Simmons. It certainly shows the circuit courts placed too

much emphasis on the 4 eyewitness's testimony when determining their testimony
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outweighs Simmons' righttoDNAtestinganda3rdpartydefense,whichwas

prevented frombeingraisedattrialduetopoliceandprosecutorialmisconductin
withholding theevidence andfailingtotestit.TheitemsarelistedinArmbruster's
report, butnotonhis inventorysheet.Theproofof thisis containedin
Armbruster'sreport,attachedas(APP-121).

Thereliabilityof thefoureyewitnessestestimonywouldbeseverely

hampered byDNAtestresultsthatleadtotheconclusionthatathirdpersonacted
alone and Simmonswas in a completely different car.

In thiscasewehaveevidencefrominsideof thewhitecarandoutsideof

thewhitecar(APP-121), whichcouldreasonablyaffectthejudgmentofthejury

and the"credibility"ofthose4eyewitnesses. Napuev.Illinois,360U.S.264,271

(1959).

If JonesandorC-Note'sDNAandor fingerprintsareonthebulletcasings,

alcohol bottles,headwrap,shoes,hat,carparts,etc,it wouldgiverisetoSimmons

due process righttopresentathirdpartydefenseaswellasevidencetoimpeach

those 4 eyewitnesses.

Furthermore, thatevidencewouldreasonablyunderminetheinvestigation

because Armbrusterdocumentedtheevidence,hada policephotographertake

photos ofallthatevidence, takefingerprintsoftheevidence,andbasedonthe
record, nevertooktheevidencetothecrimelab.Thisevidenceiswhatappellant

seeks tohaveDNAtestingon.Thisevidencewouldhaveassistedhiminpreparing

hisdefense andtrial counsel'strial strategies.Kylesv. Whitley,514U.S.419
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(1995).In Kyles,we mustrememberthathetoo hadfour eyewitnessesthatwereat

the sceneof the crime, three of which had picked Kyles out of a photo array. All

four of them identified Kyles to the jury during their testimony,pointing to him

andstatingheis theshooter.Kyleswasconvictedin secondtrial afterthefirst trial

ended in a mistrial. Kyles, at 430-431.

In Kyles,theprosecutorwithheldthe foureyewitnessesstatementsthatthey

hadmadeto the police. Thesestatementswould haveweakenedthe State'scase

againstKyles. Kyles at 440-441.Kyles involvesthe withholding of thosefour

statements. Simmons involves trial counsel himself as withholding those 4

eyewitnessesstatementsfrom thejury, althoughhedid usesomeof the factsin

their statementsas"question", he failed to presentthosestatementsto thejury in a

fashion that would have undermined their credibility, and Simmons' presentation

of a third partydefense,with evidenceto supportit, would reasonablyresultin a

different result at Simmons' trial. (APP-119-120) and (APP-100-106).

We must now look at the impact of why thesewitnesseswould lie about

Simmons. First, we know every one of them are related by blood and or

friendship.P.G.andJ.G.arebrotherandsister.Ramseyis their cousinandA.C. is

their friend. All of their police statementscontradict eachother's and their trial

testimonyisn't closeto what they verbally told to the police in their police

statements.These are credible witnesseswith compelling evidence of Simmons'

guilt?
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J.G.,P.G.,A.C.,andRamseycommunicatedto theprosecutorthatthey

didn'twanttotestifybecausethey'dallgiveninconsistentstatementstothepolice

whentheshootingoccurred.Theprosecutorrelatedthisfactto thetrialcourt,

stating, "Theydidn'tshowupfor trialdueto thefactthattheyallhadgiven

different versions asto what happened." (R. 141•.16).

Withtheknowledgeof theabovefactsandthefactsthatdoprovetheygave

differentversionsof whattookplaceduringtheshooting,whentheyrelatedit to

thedetectives, combinedwithA.C.'sverytroublingadmissionat trialthatshe

J.G.,andP.G.all talkedabouttheshootingafterit happenedbutastimewenton,

they talked of it lessandless(R.142:123-124). It iseasytomaketheconclusion

thattogether theyrehearsed theirtestimonytomakeit moreconsistentandmore

believable. Therebycorruptingthe trial processitself andrenderingtheir

credibility questionable.

We furtherknow thatDet.Armbruster,a knownforgerof whatwitnesses

need tosayattrial,visitedA.C.at3:30AM,onoraroundJuly10,2000and

purportedly showed heraphotoarraythatallegedlycontainedSimmons'photoin
it. Forall weknow,thedetectiveonlyshowedheronephotoor6 differentphotos

of thesamepei•son,Mr. Simmons.Why?BecauseArmbrusterneverfiledany

supplemental reportorthephotoarrayidentificationnumberorofhisvisitwith

A.C. at 3:30 in A.M (R.143:5).

Combinethe above informationwith the fact that on the night of the

shooting, A.C.couldnotidentifyanypersonbecauseshemadethestatementthat
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sheonly becameawareof awhite car,heardshotsandduckeddown.Shenever

seen Simmons or anyone else. (APP-104-105).

After this trial and a short time ago, the appellant becameaware of a case

decidedby theSeventhCircuit.Averyv. CityOfMilwaukee,(APP-153-161).In

this case,multiple detectivesof theMPDwerefoundto haveforcedwitnessesto

testify falsely at Avery's trial for homicide.Armbruster was one of those

detectivesspecificallynamedby theSeventhCircuitasmakingwitnessestestify

falsely,includinggiventheminstructionsonwhattheyhadto testifyto atAvery's

trial.

Avery's casetook place between1998and 2004, during Simmons' case

which beganin 2000.Is it a stretchto believethat Armbrusterspokewith A.C.,

and told her he "knows" who did the shooting and then he showedher a photo of

Simmons and told her he is the man that shot at her friends. Nothing else explains

how A.C., whom we know did not seethe driver of the white car, suddenly,at

trial, claimedsheclearly sawSimmonsfacethatnight andknowshis name?

To thepolice,A.C. statedsheheardabout8 gunshots.(APP-104-105).At

trial, shesaid 10 to 12 shots fired (R.142:118-121).To the police shesaid she

becameawareof a white car alongsideof themandheardabouteight shotsand

duckeddown androlled out the passengerdoor and ranback to the CapTapbar.

(APP-104-105).At trial, shesaidsheheardburningrubberof carwheelsandshe

turnedto her right side and seenAntonio Simmonswith a gun, shooting.ld.

(R.142:117).Thesearesignificant differencesandtheydon't stophere.
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To thepolicesheonlybecameawareof awhitecarbutat trial sheasserts

that the white car is so closeshecan reachout andtouch it andthat its close

enoughshecanseeSimmonsclearly. (R.142:118).

At trial, shealsoadmitsto learningthingsabouttheshooting.(R.142:123-

124). Tothepoliceshesaidshebecameawareof awhitecar,butattrial,she

described thecaridenticallytohowP.G.saidthecarlookedandwhatmakeit was.

Bothwomensaidit's aBeretta,Chevy2 door.(R.142:124).Thecar is actuallya

Cavalier, Chevy2 door.(R.142:124).To furtherheroutrightlies,shestatesthe

burning rubberwasnota carbraking.(R.142:124).P.G.alsomakesthissame

claiminhertestimonyattrial,butonre-examinationsheisclearwhenshesaidthe

car cameuponthemin a rushandtried to stopimmediately.Braking,not

accelerating.(R.142:107).

A.C. claimedthewhite carwasburningrubber,asin accelerating,andP.G.

claimed the white car was skidding to a stop (R.142:124), (R.142:107).But,

considerJ.G.'s version of the white car and their car. J.G. said he "saw a little

whitecarpullupnexttoheronthepassengersideandthentheonlythingheheard

wasthewindowshatter."(R.141:25).Wehaveyetanotherversionof thewhitecar

bytheCurrencyExchange,nextdoorto theCapTapbar,gotoutofhiscar,ranto

the intersection/islandareaandstartedshootingthenranbackto his white carand

spedoff northbound. (R.142:139, 142),

J.G.describedthepositionof thewhitecarasbeingin their"blindspot"on

therear,passengersideof theircar,soSimmonswasfiring throughtheOpera
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windowof their car,Simmonswouldhaveto beat leasta couplefeetawayfrom

theircarfor theproperangleto fit J.G.andP.G.'sdescriptionof theshooting.

(R.141:48-52). Interestingtheory.If theshooteris inthatspot,he'dneverbeable

toopenhisowncardoorandgetoutto continueshootingatJ.G.Wealready

know,fromthe expertthat theshooterfired sevenrapidshotsinto a 6-inch

diametercirclein theOperawindow,fromafixedposition.(R.143:55)(Emphasis

added).

A fixed positionis not "runningalongsideof their car" suchasJ.G.

attempts tomakethejurybelievewhenheclaimedSimmonsputhiscarinpark,

gotoutandranalongsidehim,firingshotsandtellinghim"diemotherfucker,

die". (R.141:49-51).(Again,wordsno elseheardanddifferentwordsthanhe

claimed to the police).

A.C.'s explanationof thewhitecar,at trial, is evenmoreastounding."I

turnedto my right sideandI seenAntonioSimmonswith a gunshooting."

(R.142:117).Shethenclaimsshewasonlyonetotwofeetawayfromhim,about

arm distance.(R.142:118).She then claimsnothingobstructedher view of

Simmons. (R. 142: 118).

Her next act is to duck andgo out throughthe driver's sidedoorwith P.G.

(R.142:119).ShethensaidthereasonshewentoutthedoorwithP.Gisshewas

afraidhewasgoingto shoother.(R.142:119).Thesestatementsarenothinglike

shestatedto thepoliceright aftertheshooting"I becameawareof awhitecar,

heardabout 8 shotsandduckeddown and rolled out the passengersidedoor and

23

Searchable PDF created by OCR.space (Free Version)

Case 2018AP000591 Brief of Appellant (Redacted) Filed 10-28-2019 Page 30 of 49

https://ocr.space/searchablepdf#watermark


P.G. went out the driver's side door." (APP-104-105). J.G. testified that once he

wasshot and the shooterleft, he fell half way outsideof the car passenger'sside

door,thatthepassengerdoorwasopen.(R.141:29)."Halfmybodywasin thecar,

half was out" and when asked if he opened the door, no, my sister and them

opened thedoortheyjumpedoutandrolledout,thedoorswasstill openasthecar

wasmoving." (R.141:29).

A.C.originallytoldthepolicethatshewentoutthepassengersidedoorand

P.G.went out thedriver's sidedoor. (APP-105).At trial, herwhole story changed

insuchawaythatit semi-supportsP.G.insomeways.Whateverwereadaboutin

thetranscriptsandpolicereportsvariesin somanywaysasto call intoquestion,

the 4 witness'scredibility. A.C.'s identificationof Simmonsis truly a lie. The

descriptions of thewhitecar'splacementcomparedto theirblackcar,makeit

impossiblefor eachwitnessto accuratelyidentifyanypersondrivingthatwhite

car.Thefight in thebarmadethesewitnessesbelieveit hasto beSimmons.To

them,it only makessensesotheyembellishtheirstoriesto convictSimmons

WhattheydidnotknowwasthatSimmonsandJonesareacoupleandthat

Jonesis avery protectivewomanwhomis knownto carryagunatall times.What

theyalsodid not know is thatJonesconfessedto thecrimetheyblamedSimmons

for. Her confessionwas given to Det. Armbrusterwho told her shedidn't do•it,

Simmons did so Jones left it alone until Simmons was convicted. Jones did tell

Simmons trial counsel that she did the shooting and counsel told her to leave it

alone.(APP-119-120).Joneswatchedhermangethit in theheadwith abottleand
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getknocked tothefloor,bleedingfromhisheadwound.SimmonstellsJoneshe's

going tothehospitalwithhisfriendLindseyinLindsey'scarbecauseJoneshad

been drinkingandhedidn'twanthertobedrinkinganddriving.Joneshadmotive

todotheshooting,didtheshootingandconfessedtoheractionsbuttothisdate,

Simmons remains convicted.

J.G.gothitfirst,acrosstherightcheekbyabulletfiredfroma.380caliber

weapon. It seems logicalthathisheadgetsspuntotheleftandheducksdownto

avoidbullets.Itsnotlogicalthathewouldbelookingatapersonshootingathim

whenall6 of theotherbulletswentin frombackto frontandthe7thbullet,which

is thefirstshot,hitshimfromtherightto leftside.Hecannotpossiblybein any

position towatchtheshooter.P.G.gothitbythebulletthatwentthroughher
brother'scheekandsheimmediatelyduckeddownwithA.C.Noneof thesepeople

seen"who"theshooterwas.Theysimplythinkit wasSimmonsdueto thefight.

Overthepastdecade,therehavebeenextensivestudiesontheissueof

identificationevidence,researchthat is impossibleto ignore.Thesestudies

confirm that eyewitnessestestimony is often "hopelesslyunreliable"

Commonwealthv. Johnson,650N.E.2d.1257,1262(Mass.1995).Theresearch

strongly supports theconclusionthateyewitnessmisidentificationis nowthe

single greatest sourceof wrongfulconvictionsin the UnitedStates,and

responsible formorewrongfulconvictionsthanallothercausescombined.Wells,

Eyewitness IdentificationProcedures,22L.& Humanbehavior,at6.Seealso
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Christopher Ochoa, National Registry Of Exonerations.

Htpp://www.law.umich.edu/special/exoneration/pages/casedetail.aspxcaseid=3511

Seealso Godschalkv.MontgomeryCo. Dist. Atty Office, 177F. Supp.2d366,

(E.D.Pa.2001), ThefederalcourtorderedpostconvictionDNA testingeventhough

theevidenceagainstGodschalkwasoverwhelming.Id at370.

The circuit courts findings that the four eyewitnessescredibility was

overwhelmingevidenceof Simmons'guilt thatoutweighDNA testsresults,no

matterif theyareexculpatory,wasanerroneousexerciseof theirdiscretion.The

courts decisions are in conflict with the record facts in this caseand as such,do

not comportwith properlegalstandards.Statev. Pharr, 115Wis.2d334,342,

340 N.W.2d 498 (1983).

Furtherevidencethatwasdisregardedby the circuit courtsaretheaffidavits

presented to thosecourts.SeeKina Jackson'saffidavit(APP-124-125).Wherein

sheavers that Simmonswas struck in the head and sheobservedhim leavewith a

male individual, that Simmonsgot into the passengerseat and the car went

eastbound.

Seealso the affidavit of SheriePurifoy, (APP- 127-128), in which sheavers

thatsheseenSimmonsgethit overtheheadandshortlyaftersheseenhimleaveas

apassengerin a redcar drivenbyamansheknowsas "John"

Seealso, Toronto Wooten's affidavit that aversthat he saw a guy smack

Simmonsover the headwith a glass,and Wootenheld Simmonsfor 15minutes

till theguy that hit him left with twofemales.ThatSimmonshadbloodpouring
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fromhisheadandhe let himgo,at thattimehesawSimmonsleavewitha guy

nameJohn in a red car. (APP-129).Supportedby Ramsey'stestimonyof

Simmonsheld in the bar for 10 to 15minutes (R. 142:133).(Emphasisadded).

Seealso,CleeburnPeel's affidavit whereinhe aversthat he seenSimmons

gethitovertheheadandstartbleeding.Simmonsleftwithaguyfriendheknows

asJohn,in a redCutlasstwodoor.(APP-130).Theothersaffidavitsalsostatethe

red car is a Cutlass. Theseaffidavits describeeventsthesewitnessesobserved.

Tawanda Jones affidavit statedthat she seenSimmonsget hit in the head

andstartbleeding,thatanotherguyheldontohimfor about15minutesandshe

seenSimmonsthenget into a red car asapassengerandanotherguywasdriving

themeastbound.(APP-131).Ramsey'stestimonyat (R.142:133).

ElijahBrooksdescribedthesesameevents.Simmonsgetshit in thehead,

bleedsandleavesin a redcarandfurther statedthathewatchedawhitecarshoot

several timesat a black car and that he seenSimmonsgoing eastboundin a red

car. CAPP-132-133).

All of these witnesses observedthe same incident inside the bar and all of

themseentheredcarleavingwith Simmonsin aneastboundrouteandthatawhite

carwasshootingatablackcar.Withall of theknowledgegatheredfromtheabove

facts and arguments,Simmonsbelievesthat the circuit courtserroneously

exercisedtheir discretionby not properlyapplying 5974.07(7).

Theevidencesoughtto betestedmeetthreerequirementsunderSub.(2):
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(a)Theevidenceis relevantto theinvestigationor prosecutionthatresulted
in the conviction, adjudication,or finding of not guilty by reasonof
mental disease or defect.

(b) The evidence is in actual or constructivepossessionof a government
agency.

(c)Theevidencehasnotpreviouslybeensubjectedto forensicDNA testing
or, if the evidencehasbeenpreviously tested,it may now be subjected
to anothertest usinga scientific techniquethatwasnot availableor was
not utilized at the time of the previous testing and that provides a
reasonablelikelihood of more accurateand probative results. 5974.07(2)
(a)

Both avenuesto testing require that the evidence to be tested meets

conditionsunder sub. (2)(a) to (c), set forth above.974.07(7) (a)3., (b)2. Both

also require that the:

"Chain of custodyof theevidenceto betestedestablishesthattheevidence
hasnotbeentamperedwith, replaced,or alteredin anymaterialrespector, if the
chainof custodydoesnot establishthe integrity of theevidence."
(b)3.

The two sets of requirements differ in two crucial respects.First, a court

"may order" testing if, amongother things:

It is reasonablyprobablethat the outcomeof the proceedingsthat resulted
in the conviction, the finding of guilt by reasonof mentaldiseaseor defect,or the
delinquencyadjudicationfromtheoffenseat issuein themotionunderSub.(2),or
the terms of the sentence, the commitment under s. 971.17, or the disposition
underCh.938,would havebeenmore favorablebeforehe or shewasprosecuted,
convicted,found not guilty by reasonof mental diseaseor defect,or adjudicated
delinquent for the offense. {974.07 (7)(b)l.

In contrast, a court "shall order" testing if, among other things:

It is reasonablyprobablethat themovantwould not havebeenprosecuted,
convicted,found not guilty by reasonof mental diseaseor defect,or adjudicated
delinquentfor the offenseat issuein the motionundersub. (2), if exculpatory
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DNA testingresultshadbeenavailablebeforetheprosecution,•conviction,finding
of not guilty, or adjudicationfor theoffense.974.07(7)(a)2.

Theeyewitnessesin this casehavebeenshownto becomplicitwith each

other in obtaining a conviction of Simmons.They believe Simmonswas the

shooter and therefore they swear it is him. We know A.C. never identified

Simmonsthenightof theshooting.Sheonly"becameawareof awhitecar,heard

shotsandduckeddown and openedher door and rolled out ran back to the Cap

Tapto call for help:"(APP-105).Then,afterreceivingavisit from Armbrusterat

3:30AM, sheis allegedto haveselectedSimmonsphotoarray.The3:30visit and

failureto file asupplementalreportin whichthephotoarraynumberis listedand

whatA.C. saidduringthe look shehadat thephotoarray,all showapatternof

policemisconduct,at leaston thepart of Armbruster.

A readingof thepolicerepottsandtrial testimonyfurthershowthatthe

prosecutoridentifiedSimmonsto Ramseyat trial. Ratherthanaskthewitnessto

identifythepersonhe seendoingtheshooting,theprosecutorhem-hawsaround

with thewitnessand tells him, in a very leading"question", "Is the guy you refer

to, thefrequentcustomer,thegentlemenin frontof mewearingagrayT-shirt?"

Ramseysaid "Yes". Then,for someunknownreasontrial counselsaid,"I'll

stipulateto theidentification."(R.142:130).Wehavetwoof thefoureyewitnesses

gettinghelpto identifythe shooter.Onefroma detectiveandonefromthe

prosecutorandall threediscussingthecasebeforetrial. Thesearenot credible

witnesses for the reasons asserted.
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11. THE CIRCUIT COURTS ERRONEOUSLY EXERCISED
THEIR DISCRETION WHEN THEY DETERMINED THE
CREDIBILTY OF THE 4 EYEWITNESSES FROM THE
APPELLANT'S TRIAL OUTWEIGHED ANY DNA TEST
RESULTS THAT COULD BE OBTAINED AND WOULD
NOT HAVE ANY MATERIAL IMPACT ON THE
PROSECUTION OR THE OUTCOME OF THE TRIAL,
AND BY COMPLETELY FAILING TO CONSIDER
WHAT SUCH DNA TEST RESULTS WOULD HAVE HAD
UPON THE INVESTIGATION AND THIRD PARTY
DEFENSE.

The fact is, no circuit court madeany determinationregardingfavorable

DNA testresultsandhow they'd impactthe investigationandtheappellant'sright

to presenta third partydefenseat trial, andhowthatwouldhaveimpactedupon

the "end result".

Jonesconfessedto theshootingsthat Simmonsis convictedof. Shetold the

policethatshewaswith a friendknownasC-Noteandthatwhenshestoppedthe

whitecar,C-Notefled fromthevehicleandanOfficernamedDaviscaughtherin

that car, asshewasthe driver. If DNA testscanbe run on that hat,the headwrap,

the bottles of alcohol and bullet casings,we can learn C-Note's identify and quite

possiblyJonestotalinvolvementin thiscase.Theweaponwasnotfound,making

it likely thatC-Notetook it with himwhenheranfromthewhitecar.Hecould

still havethatgun,andwithhis identityknown,wecantrackhimdownandgethis

story on what happenedthat night.

Furthermore,C-Note could tell us if he or Joneswas the shooter,andthat

would substantiateSimmons innocence.What's just as important is that the DNA
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test results would have allowed Simmons to present a third party defense.

"904.01, 904.02,andstate v. Denny,120Wis.2d614,618, 357N.W.2d12

(Ct.App. 1984).

EVIDENCE OF A LEGITMATE TENDENCY:

J.G. and P.G. stated that J.G. was talking to a female, that Simmons was

watchingthefemaleandJ.G.fromtheothersideof thebar,thatthefemalewas

Simmonsgirlfriend. (R.141: :42,57-58).They claimedSimmons

approached J.G.andaskedhimwhy is hetalkingto hisgirl andthata fight then

tookplace,with J.G.hitting Simmonsovertheheadwith a glassbottle,causing

Simmons to bleed from the forehead.

Weknow that Joneswasthesubjectof thediscussionbetweenthe twomen.

We know she is standingright therewhen J.G. smashesa glassbottle over

Simmonsheadandhe falls to the floor, bleedingfrom the headwound.Weknow

Jonesis angryaboutJ.G.hittinghermanwithaweaponmakinghimbleed.Jones

statedthat she shot J.G. becauseshe seenhe had a weapon aimed at her and she

was in fear for her life. No gunswere ever found. (APP-120).

We alsoknow that six .380casingswerefoundat thesceneof the shooting

andthat, most importantly to the third party defense,I more .380casingwas

found inside of the white car Joneswas driving, that was later linked to the six

shell casings from the crime scene.
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We know that Joneswatched her man get a headwound andthat he left the

barwith JohnLindseyto go to thehospital.We knowJonesleavestheCapTap

with C-Note in the white car because she confessed these facts. We have many

witnesses sayingsomeonein thewhitecarshotuptheblackcar.WehaveJones

runningfromthesceneandanofficer,Davis,catchesherin thedriver'sseatof

that white car that witnessesjust saidshotup the black car andJonestells the

officer that C-Note fled from the car.

MOTIVE AND OPPORTUNITY:

The same facts found under the evidence of a legitimate tendency also

establishesmotive andopportunity.Simmonsgetssmashedin the headwith a

glassbottle,falls to thefloor, bleedingfromhisheadwound.Jonesis Simmons

girlfriendandsheis rightbyJ.G.whenhehitshermanin theheadwiththeglass

bottleandhermanhasto goto thehospital.This establishesamotiveto getback

Theopportunityto getbackatJ.G.arisewhenthevictimsleavetheCap

Tapbarandgetintotheircar,drivingawayfromthebarandJonesjumpsatthe

chanceto geteven.Is herbehaviorrationalbehavior?Underthecircumstances,

shemustbelievethat what sheis going to do is possiblyexpectedof her in sucha

scene.It doesn't matter under the law, what her justifications are as long asthe

evidenceis admissibleunder "904.01 and904.02.Shehasmotive to do the

shootingandopportunityto dotheshooting,andall of heractionsarenotremote

in time, theyarewithin minutesof hermangettingbeatenup.
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EVIDENCE CONNECTING JONES TO THE CRIME:

A .380casingwas found inside of Jonescar. Thesameexacttype identical

to theother 6 shell casingsfoundby the police at the sceneof theshootingwhich

is 11 blocks away from where Jonesis stoppedby the police. The .380 casing

cannot be claimed to be remote in time, place or circumstance.Its direct evidence

from the sceneof the shootingjust minutesearlier andJonesis caughtinsidethe

white car and sheconfessedto the shooting and to having anotherpersonwith her

the whole time. C-Note, the man that fled. (APP-121,126).

The identityof C-N0teis crucialto the "INVESTIGATION" becauseC-

Notewouldtestify to the fact thatJonesshotuptheblackcarthevictimswerein.

He'd furthertestify that Simmonswasnot evenin thewhite carwith C-Noteand

Joneswhen the shooting occurred

Wouldthe impactof C-Note'stestimonyallow for adifferentresultattrial,

along with Jonesconfessingto the shooting?Absolutely, has to be our answer.

Thepolicedid a shoddyinvestigationin this case.Theyhearits Simmonsand

focusedsolely on Simmonsas the culprit. They were no longer neutraland

detachedinvestigators.Theydevelopedtunnelvisionandat thatpoint,our famous

detective,Armbruster doeswhat he's known best for. He improperly influences

the investigationby the photo array situation with A.C„ does not file a

supplementalreport,somethingof which, he'd file if he's ontheup& up.

Kyles facts are almost identical to the facts in this case.Armbruster,

apparentlyinventoriedthe crucialevidencenow sought(APP-121)but did not
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submit it to the crime lab for DNA testing, which violates every MPD policy on

thesubject.He is a veteranhomicidedetectiveandthe fact thatheactedthisway

in this caseshowsthat he was shoddyand fraudulent."When probativeforceof

theevidencedependson thecircumstancesunderwhich it wasobtainedandthose

circumstancesraisepossibilityof fraud, indicationof conscientiouspolicework

will enhanceprobativeforceandslovenlywork will diminish".Kylesat 446.

Determiningwhetherevidenceof sloppinessof policeinvestigationis material.

Thesefactsweresupposedto be consideredby the circuit courts"investigation"

analysis.

The fact that Armbruster never filed a proper "Police Evidence Inventory

sheet" further shows that his involvement in this case makes the entire case

suspect. He knowsthat he is requiredto do an inventoryof all theevidence,

collect it andhaveit sentto or broughtto the crime lab for further analysis.MPD

SOP'S

When this court looks at the affidavits presented in this case, that look

shouldbe donelike theKylesCourt did. Theaffidavitswerenot suppressedperse,

but in the schemeof showingwhat a shoddyinvestigationwasperformedby the

MPD, Simmonshadto seekout the evidencepostconviction,ratherthanreading

policereportscontainingtheir interviews.A reviewof the suppressedstatements

of the eyewitnesses-whose testimonyidentifyingKyles as the killer was the

essenceof the State's case-reveals that their disclosure not only would have

resultedin a markedlyweakercasefor the prosecutionanda markedlystronger
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one for the defense, but also would have substantially reduced or destroyedthe

value of the State's two best witnesses. Kyles at 1559.

The above excerpt from Kyles is what Simmonsbelieveswould be

appropriate in this974.07actiondueto thecredibilitydeterminationsmadebythe

circuit courts. If the MPD had done a thorough job investigating, it would have

knownfrom Ramseythat he could identify at least25 of the patronsin theCap

Tapbarthatwerepresentfor thebarfightandsubsequentshooting.Ramseydid

tell the detectives that he has 25 patrons in the bar and that he had no concerns

because everyonewasregularpatrons.Thepolicealsohada videotapefrom

inside the bar, but never followed up on it. (APP-105).

So,theMPDdoesnot seeka list of the25people.Whoknows?Maybethe

MPD did but Simmonshas neverbeenprivy to that information. Simmonstrial

attorneysuredidn't investigatethemeithersoSimmonswasleft to investigatethe

witnesses postconvictionbecausethelawrequireshimtobediligentinseekingthe

evidencehesought,andhefoundmultiplepatronsfromthebarthatnightandthey

all providedaffidavitsof theirobservations.(APP-119-133).

The courtswere alsorequiredto make findings on the investigationin this

case and take into consideration all of the evidence that supports the

"investigation"and"prosecution"and"conviction"requirementsstatedwithin

974.07 stats, How does all of the evidence in this case, old, new and assumed,

applyto the investigation,prosecutionandconvictionin thiscase?Wedon'tknow

becausethe circuit courts did not obey the mandates within 974.07.
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Had the original jury heard all the inconsistenciesin the eyewitnesses

policestatementsandactuallydebatedtheinconsistenciesin theirtrial testimony,

heardthetestimonyof all thepeopleidentifiedin theaffidavits,heardtheresults

of theDNA testing,sawthecrimescenephotos,andthepresentationof Jonesto

testifythatshewastheactualshooter,andC-Note'stestimonythathewasin the

carwith Jones,not Simmons,thejury wouldneverconvictedthisappellantof any

charges.

111. THE CIRCUIT COURTS DECISIONS WERE ALSO
FACTUALLY AND LEGALLY FLAWED IN THREE
OTHER IMPORTANT RESPECTS:

First, the circuit courtweighedthe eyewitnessidentificationevidenceand

unknowneyewitnessidentificationnotpresentedatthetrial,againstthepotentially

exculpatoryDNA evidence.The court stated:five eyewitnessespositively

identifiedSimmonsas theshooter(APP-107).

Five eyewitnesses?Only four peopletestifiedat trial as eyewitnesses,If

thereexistsanothereyewitness,he or shehasneverswornout an affidavit, never

testifiedin trial, nevertestifiedat anyhearingheld in this case,sotowhomis the

circuit court referring to andwhy is it consideringinformationoutsideof the

circuit court or the trial court record?

This doesnot answerany questionsaboutthe role of Simmonsor the

credibilityof J.G.,P.G.,A.C., andRamsey.It does,however,illustratethe

substantialrisk of erroneousanalysiswhena circuit court attemptsto measurethe
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impactof exculpatoryDNA evidence,not in relationto the trial evidence,but

rather,in relation to possibletestimonyfrom a potentiallycritical witnesswho

never testified to identify Simmonsasthe gunman.SeePharr supra.

The circuit court then stated that:

"Evenif touchDNAfromthepersonwholoadedthegunwasfound,it wouldnot
tendto makeit any lessprobablethat thedefendantwastheshooter."(APP-108).

The whole paragraphis pure speculationby the court, The only DNA

testingresultpossiblehereisto "showsomebodyelseloadedthegun"?Thatisa

very narrowview from a court that is expectedto considerthe apparently

exculpatoryevidenceagainstthetrial evidenceandweighall of thatevidenceto

determine if the end result could be different. It even statesthat no DNA test

resultswould discredit the statementsof multiple witnesses.The basisfor saying

someoneelse loaded the gun derives from JudgeHansherwrongfully finding

Simmonsgot a .25 caliber gun at the bar.

DiscoveringthatJonesandor C-Note'sDNA is ontheevidencesoughtto

betestedwould havemultipleapplicationsto this case.Yes, it could leadoneto

concludethat the personloadedthe gun.If its JonesDNA on the evidence,it

would supportor corroborateher confessionto the crime; it would leadthe

defenseto C-Note'sidentity; it couldevenleadto evidencethat someonein the

blackcarhada gunandfiredthat gunat thewhitecar.This is baseduponJones

assertion"BecauseI seenthe victims gunandI thoughtthat hewasgoing to shoot

37

Searchable PDF created by OCR.space (Free Version)

Case 2018AP000591 Brief of Appellant (Redacted) Filed 10-28-2019 Page 44 of 49

https://ocr.space/searchablepdf#watermark


at us becausehe thoughtAntoniowas in the car andI actedout of reaction"

(APP-120).

Again, the circuit court consideredunknownwitness identificationnot

presented at trial by assertingthat"Thedefendantwasimmediatelyidentifiedas

the shooterby occupantsof the vehicleandJohnandTyroneRamsey."(APP-

112).John never testified, neversubmittedan affidavit, yet the circuit court

analyzedDNA evidencefavorableresults against,in part, John Ramsey's

identification of Simmons? We know from reading Tyrone's version of what

happened thateveningthathetoldthepolicethescenarioofwhathesawandthen,

at trial, hecreatedanentirelynewscenarioandneitherscenariowassupportedby

thepoliceexpert'sreplayof whattookplace.(APP-112),(R.143:55).

The circuit court measuredJones statement not according to substantial

corroboration in the trial evidence but in relation to speculation about unknown

informationfrom a personthat nevertestifiedor sworeout an affidavit. (APP-

113-114). See Pharr supra.

Most importantly, thecircuit court stated:

"DNAfrom Jonesor C-NotemayarguablysupportsJones' (andthe
defendant's) particularversionof events,butagainevenif it did,thereisstill not
a reasonableprobability in light of the eyewitnessestestimonythat thejurors
would have believed the defendanthad been in any other car exceptthe white
car." (APP-114-115).

The Circuit courts did not analyzethe affidavit of Jonesby looking for

evidence in the trial record that corroborated her confession,or considering that,

DNAtestingcouldprovidefurtherevidenceof corroborationof Jones'confession.
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(R.143:3,18-24);(R.145:3, 5); (R.147:43,46-47, 50-64). Instead,

it rejectsthe notion that her confessionand evidencecorroboratingit would not

makeany differenceto thejury becauseof the eyewitnessestestimonyidentifying

Simmons as the shooter. That analysis is fatally flawed because, in pan, John

RamseycannotconstituteevidenceagainstSimmons.Nothingin therecordfrom

him. Secondly,regardlessof theconfession,thethird party defensetheorywould

apply and thesecircuit courts gaveno considerationto that, eventhoughthe

Statute demands it. evidence is relevant to the investigation or

prosecutionthat resultedin theconviction..." Theinvestigationis whatdiscovers

thepotentialdefenseof athird party.Neithercourtaddressedthis.

lv. THE CIRCUIT COURT'S DECISION AND ORDER
DENYING SIMMONS' MOTION FOR SUPPLEMENTAL
BRIEFING IS AN ERRONEOUS EXERCISE OF
DISCRETION BECAUSE IT HAS ENTERED ITS
JUDGMENT CONTRARY TO DUE PROCESS.

Simmons filed a motion for supplemental briefing seeking an Order to

allow the Stateto respondto Simmons'responseto the State'sassertionthat the

evidencehad beendestroyed,and allow the Stateto respondto that, in order to

comply with due process proceduresannouncedin State v. Greenwold, 189

Wis.2d 59, 525 N .W.2d 294 (Wis.App.1994).

JudgeHanshermadea Greenwoldanalysisanddecisionwithoutanactual

claim before it. Simmons wanted a hearing and or briefing on the destroyed

evidence so he could gather the facts surrounding the allegedly destroyed
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evidence.Instead of a simple yesor no, the court actually made factual findings on

issuesnot before it. Simmons had no fact-finding hearing in which to establish

what facts to arguein the circuit court,which is why he askedfor supplemental

briefing. The circuit court's action mustbe declarednull andvoid asa matterof

law. Wengerdv. Rinehart, 114Wis. 2d 575, 587, 338 N.W.2d 861 (Ct. App.

1983).

This Court denied Simmons' request to remand the record (APP-184-185).

Simmonswasnevergiven anopportunityto properly addressthe issueof whether

the evidencesought to be tested,still existed or was actually destroyedby the

MPD. He was given no actual notice of intent to destroythe evidence.He was

given no notice (properly) that the evidencewas destroyedand he was never

afforded the opportunity to object and defend his rights in a proper manner.

Therefore,the circuit court erroneouslyexercisedits discretionandits judgment is

void. Neylan v. Vorwald, 124Wis.2d 85,368N.W.2d 648 (1985).

CONCLUSIONS

Basedupon the issuespresentedherein and the argumentssupportingthe

appellant'sclaims the appellantrespectfullyrequestthe Court to remandthe case

with an Order to the circuit court to order DNA testing on the items sought to be

tested for DNA and upon final results, issue an Order for a hearing upon those

results, consistent with
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Respectfully submittedthis 2 | day of October, 2019

ROBERT N. MEYEROFF S.C,

By:

ROBERT N. MEYEROFF
SBN: 01014246

Attorney for Defendant- Appellant
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