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ARGUMENTS

A DECISION BY THE SUPREME COURT
IN THISCASE WILL CLARIFY TERMS
INWIS. STAT. 974.07
Simmonsargued in hispetition that adecision by thiscourt will help devel op,
clarify, and harmonizethe 974.07 DNA testing statute and give meaning to thewords
"investigation™, "before the prosecution”, "reasonably probable”, and provide the

proper "standard of review" for courts to consider.

Simmons argued in his petition that the Court of Appeals decision isin
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conflict with controlling opinionsof the United States Supreme Court, theWisconsin
Supreme Court, and other court decisionsin Arizona v. Youngblood, 488 U.S. 51
(1988); California v. Trombetta, 467 U.S. 479 (1984); State v. Moran, 2005 WI
115, 284 Wis.2d 24 overruled on other grounds; State v. Denny, 2017 WI 17, 373
Wis.2d 390; State v. McGrone, 798 So.2d 59 (Miss. 2001); and U.S. v. Elliott, 83
F.Supp.2d 637 (E.D. Va. 1999).

The respondent argues that once the circuit court determined that Simmons
hasnot met 974.07(7)(a)2'sreasonabl e probability requirement, thecircuit court had
no reason to decide the other issues. Responseat 11. Sec. 974.07(2)(a)-(c) demands
the court to determineif the evidenceisrelevant to the investigation or prosecution
that resulted in the conviction. The court must determine if the evidence isin the
actual or constructive possession of agovernment agency. The court must determine
if the evidence was ever tested for DNA. The court must perform the above
requirements "before it can move on to determining 974.07(7)(a)2's reasonable
probability requirement”. This court stated in Moran, that the circuit court "must
undertake the three- pronged analysis in 974.07(7)(2)". If these requirements are
satisfied, the plain language of the statute dictates that the movant should receive
accessto the evidence and may subject the material to DNA testing. Id at § 43. The

circuit court in Moran did not evaluate whether the evidence met the requirements
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in sub (2) becauseit concluded that the defendant's motion offersno explanation as
to how the testing of five blood samples could have impacted the jury verdicts and
that such evidence would not make more credible the defendant's absurd theory that
he stabbed Ms. Pinchard ninetimesinadvertently. Becausethe circuit court did not
anayze the language of 974.07(2), it did not specificaly determine whether the
evidence was relevant. Because the court in the case at bar did not consider Moran
under the standards set out in 974.07(2) and (6), the circuit court proceeded on the
wrong theory of the law. Id at 1 44-45, 48. Asin Moran, in the Simmons case the
circuit courts did not undertake the three-pronged analysisin 974.07(2), thereforeit
proceeded on the wrong theory of the law.
I. THE DNA TESTSON THE EVIDENCE IN

AND AROUND THE WHITE CAR WOULD

HAVE SUPPORTED THE 3®° PARTY

DEFENSE

Simmons argued that DNA test on the hat, shoes, headwrap, and bottles of

partially consumed alcohol would have allowed him to present a 3™ party defense
at trial. Zakea Jones was chased from the scene of the shooting in the white car the
eyewitnessestestified to seeing Simmons shoot from. Joneswasapprehendedinside
thewhite car. Jonestold Officer Davisthat aguy named C-Note fled from the car.

Jonestold the detectives that she did the shooting. Jones confessed to the shooting

in asworn affidavit. The evidence inside and around the white car was" relevant”
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to the eyewitnesstestimony. If the evidence contains C-NotesDNA onit, it would
corroborate Jones' statement to Officer Davis that the man in the white car was C-
Note and not Simmons. DNA evidence in and around the white car identifying C-
Note would undermine the reliability of the four eyewitnesses and allow Simmons
to present a 3rd party defense at trial. Petition at 22-23.
1. THE FAILURE OF THE POLICE TO COLLECT
AND INVENTORY THE EVIDENCE WASA
DENIAL OF DUE PROCESS
The Respondent argues that in the case of State v. Greenwold, 189 Wis.2d
24 (Ct. App. 1994), due process protectionsdo not extend to evidencenever collected
in the first instance nor that it applies in postconviction proceedings under 974.07.
Simmons case implicates the state's duty to preserve evidence. The case of
Digtrict Attorney's Office for the Third Judicial District v. Osborne, 557 U.S. 52
(2009) decides the question of whether the state violated any constitutional
obligationsit had to preserveevidence. The state arguesthat Simmons cannot make
a prima facie showing under Youngblood's standards establishing a due process
violation if the evidence was not inventoried. Response at 3, 14. If the police can
simply not collect DNA evidence, it would make 974.07 and 968.205 meaningless

and render void, as amatter of law, all citizensright to afair trial and due procees.

The respondent's argument is like stepping back into the stone age. His proposal is
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inconsistent with any DNA statue, and allows law enforcement to not collect or to
destroy (same thing) all evidence that could not only exonerate an individual, but
also lead policeto the guilty. Further, the Court of Appeals stated in Statev. Parker,
2002 W1 App 159, 1113, 256 Wis.2d 154, that Trombetta and Youngblood arein fact
applicable to the postconviction destruction of evidence.
V. THE REFUSAL OF THE CIRCUIT COURT
TOHOLD AHEARING ASTOWHY THE
EVIDENCE WASNOT COLLECTED AND
INVENTORIED WASA SECOND DENIAL
OF DUE PROCESS
Simmons argued that he was denied due proceestwice. Thefirst denial was
the police officersfailureto collect and inventory evidencein theform of abaseball
hat, shoes, head wrap, and bottles of alcohol. The Milwaukee Police Department’s
Standard Operating Procedures "require" the "collection” and "inventory" of such
evidence which could contain possible DNA, which could be used to identity
perpetrators. The second denial was the denial of a hearing at which the police
would be forced to testify and explain why the evidence was recorded in Det.
Armbruster's police report, why Armbruster drew a diagram of where he found the
evidence, why Armbruster placed crime scene placards next to each item prior to the

evidence being photographed, why Armbruster had identification technician Officer

LeCourt photograph and fingerprint the evidence, but, finally, why that evidencewas
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never collected and inventoried. Petitionat 12-17. The Respondent did not address
this argument.
V. THEISSUE OF WHETHER THE PETITION
FOR REVIEW WASUNTIMELY FILED HAS
BEEN DECIDED

The Respondent argues that this court should reassess whether it properly
reinstated Simmons untimely filed petition for review. Therespondent isattempting
to use the petition for review forum by placing an untimely and unresponsive issue
in hisresponsive brief. Issue number 3 is unresponsive to this court’s directive for
therespondent to respond to Simmons’ petition. Heisalso attempting to circumvent
the 14 days he was given to respond to Simmons' habeas corpus filing. He iswell
beyond that date.

Tobesure, on October 13, 2020, thiscourt acknowledged recei pt of counsel’s
construed habeas corpus petition. On that same date, the respondent received his
copy too. Thisattorney sent al partiescopieson that date. Thiscourt thenissued its
decision on 11/19/2020, and ordered a 14 day time period for a response to the
petition for review, thereby closing the door on its habeas corpus decision.

Furthermore, the untimely responsefailsto acknowledgethiscourt’ sinherent
authority to make discretionary decisions in the interest of justice, and completely

determine issues under that legal doctrine.
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VI. A DENIAL UNDER 974.07 WIS. STATS. CAN
BE APPEALED

Therespondent al so misstated theright to appeal the 974.07 action by stating
it isan appeal of acollateral matter related to a conviction. He missed 974.07(13)
Wis. Stat. which holds “ An appeal may be taken from an order entered under this
sectionasfromafinal judgment.” Further, thisactionisdirectly relatedto Simmons’
direct appeal as it relates to DNA evidence withheld by the respondent, and the
state’' s continued interference in Simmons’ due processright to afair trial.

CONCLUSION

For thereasonsstated in hisPetition for Review and the reasons stated above,
Simmons prays this court recognizes the miscarriage of justice in this case and

constitutional violations, and grant the Petition for Review.

Respectfully submitted this 2™ day of February, 2021.

ROBERT N. MEYEROFF S.C.

By:  s/Robert N. Meyeroff
ROBERT N. MEY EROFF
SBN: 01014246
Attorney for Defendant-A ppellant-Petitioner
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