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STATE OF WISCONSIN
COURT OF APPEALS
DISTRICT 1l

Case No. 2018AP000718-CR

STATE OF WISCONSIN,
Plaintiff-Respondent,
V.
ADAM BLAINE ANDERSON,

Defendant-Appellant.

ON APPEAL FROM AN ORDER DENYING
ANDERSON’S MOTION AND POSTCONVICTION
MOTION, PIERCE COUNTY CIRCUIT COURT,
THE HONORABLE JOSEPH D. BOLES, PRESIDING

PLAINTIFF-RESPONDENT’S BRIEF

STATEMENT OF THE ISSUE

Did the circuit court properly deny Adam Anderson’s
motion to suppress video evidence where the video
constituted ongoing surveillance of a yard in whiagiderson
was observed and subsequently arrested?

The circuit court answered “yes” in denying Mr.
Anderson’s motion.



STATEMENT ON ORAL ARGUMENT
AND PUBLICATION

The parties’ briefs will adequately address thsués
presented, and oral argument will not significargbsist the
court in deciding this appeal.

The State does not take a position on publicatibn o
this Court’s decision and opinion.

STATEMENT OF THE CASE

As plaintiff-respondent, the State exercises its
discretion to not present a statement of the ce&e Wis.
Stat. 8 (Rule) 809.19(3)(a)2. The State citestevant facts
in the Argument section below.

ARGUMENT

ADAM ANDERSON DID NOT HAVE A REASONABLE
EXPECTATION OF PRIVACY WHILE STANDING IN
A YARD THAT WAS VISIBLE TO THE CAMERA.

Anderson argues that he was on the curtilage ef th
property, he has standing, and that officers shdwge
obtained a warrant to place a camera and revieveovid
footage which ultimately led to his arrest. Howevihe
circuit court properly denied Anderson’s motionsioppress
the video evidence. The arguments presented byesod
are addressed below.

A. ANDERSON WAS NOT IN THE
CURTILAGE WHEN HE WAS OBSERVED ON
THE CAMERA.

Anderson alleges that he was on the curtilagehef t
property in question when he was observed on cabmelaw
enforcement. However, Anderson was not in thelags.

The United States Supreme Court has cited the
following four factors which are to be taken into



consideration when determining whether an area is
considered curtilage:

proximity of the area claimed to be curtilage t@ thome,
whether the area is included within an enclosureosmding
the home, the nature of the uses to which the iarpat, and
the steps taken by the resident to protect the #@a
observation by people passing by.

United States v. Dunn, 480 U.S. 294, 301, 107 SIC84,
1139 (1987). This four-step analysis has beentaddpy the
Wisconsin Supreme Court. State v. Dumstrey, 2018 W
32, 366 Wis. 2d 64, 86, 873 N.W.2d 502, 512, adenied,
137 S. Ct. 43, 196 L. Ed. 2d 28 (2016). _In Dumstiibe
Wisconsin Supreme Court noted that the four facttase
useful analytical tools only to the degree thatamy given
case, they bear upon the centrally relevant coresioa—
whether the area in question is so intimately tethe home
itself that it should be placed under the homersbtella’ of
Fourth Amendment protection.” Dumstrey, 366 Wis$.62,
32; citing Dunn, 480 U.S. at 301, 107 S.Ct. 1134.

In the present case, the address of the residence
W5309 County Road EE, Pierce County, Wisconsin.. (R
47:4.) Investigator Marty Shepler testified at sugppression
motion hearing that the area in which Anderson ieaated
had a fence on one side, as well as trees. (R.)47He
further clarified this statement by testifying, believe one
side of County Road D the fence is restrictive, that rest is
open, | believe.” (ld.) Investigator Shepler ifestl that
County Road EE is an east-west road that runs radrthe
property, while County Road D is a north-south rdeat runs
on the east side of the property. (R. 47:7.)



In response to Anderson’s counsel’s inquiry regagdi
whether a warrant authorized the placement of #meca to
“look into the backyard of [the homeowner’s] home,”
Investigator Shepler responded with characteriiegarea as
“open fields.” (R. 47:14.) Anderson testifiechtithe yard
was fully fenced. (R. 47:18-19.) He also testifibat it is
“about six feet tall, it's see-through wire, notribad wire.”
(R. 47:18)

The testimony regarding the surroundings of the are
Anderson was observed within distinguish the yardhis
case from a fully fenced-in backyard that would mdhke
yard itself unable to be viewed from beyond thecéen The
address of the residence as well as Investigat@pl&hs
description of the other surrounding county roalasws that
the property is located at the corner of two courdgds:
County Road EE and County Road D. Per Andersowis o
testimony, the fence was “see-through wire,” thuakimg the
yard viewable from beyond the fence, presumablynfimth
county roads. Regardless of the amount of fendimg,area
was visible from outside. Under the Dunn factting, area is
not curtilage.

B. ANDERSON DID NOT HAVE A
REASONABLE EXPECTATION OF PRIVACY
WHEN HE WAS STANDING IN THE YARD OF
THE RESIDENCE AND OBSERVED ON
CAMERA BY LAW ENFORCEMENT.

Anderson argues that law enforcement should have
obtained a warrant to place the camera on the gmless the
street from the yard. However, law enforcementrditineed
to obtain a warrant and Anderson did not have aomable
expectation of privacy where he was standing. Siate does
not concede that law enforcement’s actions in ptadhe
camera constitute a search under the Fourth Amemidme

! The State concedes that Anderson’s descriptioheofdnce is accurate.



Wisconsin courts apply a two question standard in
determining whether an individual has a reasonable
expectation of privacy: “(1) whether the persoimibits an
actual, subjective expectation of privacy in theaarand (2)
whether society is willing to recognize such anextption as
reasonable.”_Dumstrey, 366 Wis. 2d 64, 1 47; gimith v.
Maryland 442 U.S. 735, 740, 99 S.Ct. 2577, 61 L.Ed.2d 220
(1979); State v. Rewolinskil59 Wis.2d 1, 13, 464 N.W.2d
401 (1990);_State v. Eskridg2002 WI App 158, § 11, 256
Wis.2d 314, 647 N.W.2d 434. In Rewolinski, the @dissin
Supreme Court set forth six factors that are releva
making this determination:

(1) whether the defendant had a property intereshe
premises; (2) whether he was legitimately (lawfuthy

the premises; (3) whether he had complete domiainzh
control and the right to exclude others; (4) whethe
took precautions customarily taken by those seeking
privacy; (5) whether he put the property to somggbe
use; and (6) whether the claim of privacy is cdersis
with historical notions of privacy.

Rewolinski, 159 Wis. 2d at 17-18.

First, Anderson did not have a property interasthie
property, and he did not have control or the righexclude
others. (See R. 47:16-17.) He may have legitiimdteen on
the property, but that does not grant him “comptieninion
and control.”

Regarding whether Anderson took “precautions
customarily taken by those seeking privacy,” that&twould
note that Anderson was outside. Anderson was wbder
“fixing a swimming pool that was in the yard.” (R47:4.)
Investigator Shepler was able to observe Andensahd yard
through a surveillance device that allowed Invedbg
Shepler to monitor the outdoor areas. (R. 471B.yesponse
to questions, Investigator Shepler testified the type of
camera used is something that can be purchasessbptelly
anyone. (R. 47:10, 13.)



These facts are also applicable to the factor deger
putting property to private use. By standing iyaad that can
be observed by the public or from a device that ban
purchased by the general public, Anderson was ntitng
the property to private use. He was not insidéhefhouse or
even the garage when he was first observed; hestaasing
in the yard.

The totality of the circumstances show that Anderso

did not have a reasonable expectation of privacgee
Rewolinski, 159 Wis. 2d at 17. Law enforcementcpth a
camera that could be purchased by the public, mh tlaat did
not belong to Anderson, and they were able to eksan
open, outdoor area of a property not belonging nolekson.
(R. 47:4-5, 10, 13.) Investigator Shepler wasravihat he
had a warrant, and because of this, other offiagesnpted to
apprehend Anderson. (R. 47:4-5.) Anderson alt#ty ran
through an open soybean field in an attempt toeshifticers.
(R. 47:5))

Anderson did not have a reasonable expectation of
privacy. As the circuit court noted, the video etstions
were those that could be made by the public. Tideovdid
not peer into the home. The video showed the wydnidh is
where Anderson was standing. As such, the circaotirt
properly denied his motion.



CONCLUSION

For the reasons stated above, the State respgctfull
requests that this Court affirm the decision of thecuit
court.

Dated this 18 day of September, 2018.
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