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STATE OF WISCONSIN
COURT OF APPEALS
DISTRICT IV

Appeal No. 2018AP839 - CR

STATE OF WISCONSIN,
Plaintiff-Respondent,

V.

LONNIE P. AYOTTE, JR,,

Defendant-Appellant.

ON APPEAL FROM A FINAL ORDER ENTERED ON DECEMBER
15,2017, IN THE CIRCUIT COURT FOR MARQUETTE COUNTY,
THE HONORABLE BERNARD BULT PRESIDING

STATEMENT OF ISSUE FOR REVIEW

Was Ayotte entitled to suppression of the resufits test of a blood
sample that he voluntarily gave to law enforcemamer the implied
consent law, because he informed the lab that lsemithdrawing his
consent before the lab had analyzed the bloodteyméne the presence
and quantity of drugs and alcohol?

STATEMENT ON ORAL ARGUMENT AND PUBLICATION
The State recognizes that this appeal, as a adge jappeal, does not

gualify under this Court's operating procedurespidolication. Hence,



publication is not sought. The State does not sealkargument as the
briefs should adequately present the issues oraappe
STATEMENT OF CASE

I PROCEDURAL BACKGROUND

Ayotte appeals the circuit court’s decision denyimg motion to
suppress that was filed on June 30, 2016. (R.IFdre was an evidentiary
hearing on a separate motion to suppress relati toxpansion of the
scope of the stop on October 4, 2016. (R. 21.) peraes later briefed both
motions including the one that is at issue in taise and on March 14,
2017, the circuit court, the Honorable Bernard NltBenied the
defendant’s motions. (R. 32.) Subsequently, tlse e#as tried on
December 14, 2017, Ayotte was found guilty by & juiR. 44.) This
appeal followed.

. FACTUAL BACKGROUND

On April 12, 2016, Deputy Michael Ciezadlo the Miaette County
Sheriff's Department arrested Lonnie Ayotte for igtimg with a
prohibited alcohol concentration. (R. 6.) Afterddy Ciezadlo read
Ayotte the Informing the Accused form, Ayotte comigel to and submitted
to the blood draw. (R.71 at 85-86; R.46.) A meldieehnician drew
Ayotte’s blood. (R.71 at 88; R.47.) Deputy Cidlramailed the samples
to the State Crime Laboratory. (R.71 at 90; R.43Jr) April 20, 2016,

Ayotte sent a letter to the State Crime Laboratdtgmpting to withdrawn



his consent to have the blood sample analyzed utthovarrant. (R.17.)
On April 28, 2016, the blood sample taken from Agatvas analyzed by
the State Crime Laboratory. (R.71 at 112.) Thiedratory issued a report,
showing a blood alcohol concentration of 0.032 g/nGR.71 at 119.)
ARGUMENT
This very issue has been dealt with recently by @ourt in two
cases exactly on point with very different resulifiere are presently two
conflicting holdings and both cases are unpublisB¢éate v. Sumnicht
2018 WI App 8, 909 N.W.2d 210, decided December22Q,7, by Judge
Neubauer in District 2 (A-1); anState v. RandalR018 WI App 45, 383
Wis.2d 602, decided June 14, 2018, by Judge Kldpuoenin this District
(A-6). Both deal with the same issue before tharClere. Sumnichheld
that the defendant could not withdraw his/her pyasiy-given consent;
Randallheld that the defendant could do so. On Jul\20&3, the State
petitioned the Wisconsin Supreme Court for revie\Randallfor this very
guestion that is now unsettled given the conflgtpinions. That petition
is still pending as of the filing of this brief.
I THE SEARCH ENDED WHEN AYOTTE

VOLUNTARILY GAVE A BLOOD SAMPLE, AND A

WARRANT OR CONSENT WASNOT REQUIRED

FOR THE LAB TO ANALYZE THE BLOOD

One of the main questions before this Court iatvdonstitutes “the

search.” Ayotte argues and this CourRandallfound that the search is a



continuous action from the moment the needle emst@erson’s skin to
draw the blood to the time when an analyst finighesesting of that
sample in a laboratory days later. However, tla@ctefor Fourth
Amendment purposes ends at the time the bloodasrdfrom someone in
Ayotte’s position. This is supported by this CourState v.
VanLaarhovenwhich stated that once “the blood sample wasudwf
taken,” a warrant was not required to analyze thed The Court
concluded that “law enforcement was permitted todeet an analysis of
VanLaarhoven'’s blood to determine if it contain@@lence of a blood
alcohol concentration in excess of the legal linfitate v. VanLaarhoven
2001 WI App 275 1 17, 248 Wis.2d 881, 637 N.W.2l.4

The Court invanLaarhovenecognized that “the examination of
evidence seized pursuant to the warrant requireoregrt exception to the
warrant requirement is an essential part of theuseiand does not require a
judicially authorized warrant.'VanLaarhoven248 Wis. 2d 881, { 16.
The Court relied oistate v. Petrone, 161 Wis.2d 530, 545, 468 N.WZBd 6
(2991) in which the Wisconsin Supreme Court rejectedaitogposition that
the State needed a warrant to develop film thada lawfully seized. The
supreme court concluded that “Developing the fiichrabt constitute, as
the defendant asserts, a separate, subsequenhomzed search having an
intrusive impact on the defendant’s rights whofligependent of the

execution of the search warrand’



The Court invanLaarhoveralso relied orunited States v. Snyder
852 F.2d 471 (9th Cir. 1988). Bnydeythe defendant moved to suppress
the results of a test of blood taken from him affterwas arrested for
operating while intoxicated, asserting that “thenaatless analysis of the
blood sample was an unreasonable seardlariLaarhoven248 Wis. 2d
881, 1 12 (citingsnyder 852 F.2d at 472). The Ninth Circuit Court of

Appeals rejected the defendant’s assertion, comguthat:

The only justification for the seizure of defendaufiiood was the need to
obtain evidence of alcohol content. The Court tfegeenecessarily
viewed the right to seize the blood as encompaghmgght to conduct

a blood-alcohol test at some later time. Accordingle are bound to
conclude that unde&8chmerberso long as blood is extracted incident to
a valid arrest based on probable cause to belmatdtie suspect was
driving under the influence of alcohol, the subsagwperformance of a
blood-alcohol test has no independent significdacéurth amendment
purposes, regardless of how promptly the testnslgcted.

Snydey 852 F.2d at 47374 (citifgchmerber v. Californig384 U.S. 757,
768 (1966)).

TheVanLaarhoverCourt stated thatPetroneandSnyderteach that
the examination of evidence seized pursuant tevireant requirement or
an exception to the warrant requirement is an ¢issgart of the seizure
and does not require a judicially authorized watrfaWanLaarhoven248
Wis. 2d 881, 1 16. The court added that “Both sleas refuse to permit a
defendant to parse the lawful seizure of a bloodpta into multiple
components, each to be given independent signdeéor purposes of the

warrant requirementd.



This Court took two very different interpretationisVanLaarhoven
andPetronein RandallandSumnicht In Sumnichthe Court concluded
that undeVanLaarhoven“the search and seizure of the blood was
completed at the time of the lawful blood draBLimnicht2018 WI App, 1
22. And it concluded that undBetrone “analysis of Sumnicht’s blood
was simply a method of examining lawfully seizedlence.” Id.

TheRandallcourt’s reading of VanLaarhoven would have prdgise
the opposite effect that the courts intendeWanLaarhovenPetrone
Snyder andState v. ReideP003 WI App 18, 259 Wis. 2d 921, 656 N.w.2d
789. In each of those cases, the State was quitreel to obtain a search
warrant, or some exception to the warrant requirgme order to analyze
lawfully seized evidence.

Randall’'sapplication ofVanLaarhoverwould have the opposite
effect. Whenever a person attempted to withdraveeonto a blood draw
after the blood draw but before analysis of thedanthe State would be
required to obtain a warrant. And because the edpdionsent law does not
contemplate a need for consent to analyze a blaogle that was lawfully
obtained, it does not provide a sanction for rdftsallow analysis. The
result would likely be the necessity of a searcihrard in every case in
which a person consents to give a blood samplerihdemplied consent
law. No case cited by this CourtlRandallcompels or even contemplates

that result.



The analysis of Ayotte’s blood in this case wasaneeparate search
requiring either judicial authorization or an extep to the warrant
requirement. It was simply the analysis of evidegathered pursuant to
Randall’'s consent when she submitted a blood saumler the implied
consent law.

[I.  AYOTTE DOESNOT HAVE A PRIVACY INTEREST
INTHE BLOOD ONCE IT LEAVESHISBODY.

The Fourth Amendment to the United States Consiriytrovides

that:

The right of the people to be secure in their pggsbouses, papers, and
effects, against unreasonable searches and seighedisnot be violated,

and no Warrants shall issue, but upon probablesgcgupported by Oath
or affirmation, and particularly describing the g#ao be searched, and

the persons or things to be seized.

The Fourth Amendment prohibits “unreasonable seath
Birchfield v. North Dakotal36 S. Ct. 2160, 2173 (2016). But “a search
conducted pursuant to a valid consent is congiitatly permissible.”

State v. Wantland®2014 WI 58, 120, 355 Wis. 2d 135, 848 N.W.2d 810
(quotingSchneckloth v. Bustamon#l2 U.S. 218, 22 (1973)). Under
Wisconsin’s implied consent law, a person who sibmoi a request for a
sample for testing has consented to the implied&ainprocedure.
VanLaarhoven248 Wis. 2d 881, | 8.

“[T]he taking of a blood sample or the adminisivatof a breath test
is a search.Birchfield, 136 S.Ct. at 2173 (citingkinner v. Railway Labor

Executives' Assp489 U.S. 602, 616-617, 109 S.Ct. 1402, 103 2&E839



(1989);Schmerber v. California384 U.S. 757, 767—768, 86 S.Ct. 1826, 16
L.Ed.2d 908 (1966)).

But the analysis of a sample that is lawfully obéal is not a
constitutional search. As Justice Scalia has stétexinot even arguable
that the testing of urine that has been lawfulliaoted is a Fourth
Amendment searchPerguson v. City of Charlestpb32 U.S. 67, 92
(2001) (Scalia, J. dissenting).

And in Petrone the Wisconsin Supreme Court concluded that law
enforcement officers were entitled to analyze evidethat had been
lawfully seized, without the need for a warrantaarexception to the
warrant requiremenPetrone 161 Wis. 2d at 545.

Ayotte argues thaRiley v. California 134 S.Ct. 2473 (2014)
requires that “even though a piece of evidencéremdy in police custody,
when there is no legal basis for a search, the&ekesunlawful”
(Defendant-Appellant Brief, p. 20) BRiley does not apply to the analysis
of blood and is distinguishable.

Rileyconcerned a search of cell phones seized frormdafds by
police incident to an arrest for traffic violatigresd an arrest for an
apparent drug sal&d. at 2480-82. The Supreme Court noted that when
faced with deciding “whether to exempt a given tgpsearch from the
warrant requirement” without “more precise guidafroen the founding

era,” it generally makes the determination “by assey, on the one hand,



the degree to which it intrudes upon an individsi@gfivacy and, on the
other, the degree to which it is needed for thenmtoon of legitimate
governmental interestsld. at 2484. The Court noted thatUmited States
v. Robinson414 U.S. 218, 94 S. Ct. 467 (1973), it held #rabfficer who
conducted a patdown search of a person the oti@eérarrested found a
crumpled cigarette pack in the person’s pocketptfieers was entitled to
search it.Riley, 134 S.Ct. at 2483, 2488. But the Court conclutiatia
search of a cell phone discovered incident to awas different because
cell phones “place vast quantities of personalrimfation literally in the
hands of individuals.Td. at 2485. It added that “A search of the
information on a cell phone bears little resembdatacthe type of brief
physical search consideredRobinsori’ Id.  The Supreme Court
concluded that the contents of a cell phone casigaificant privacy
interest: “With all they contain and all they mayeal, they hold for many
Americans ‘the privacies of life.”1d. at 2495 (quoted source omitted.)
The Court concluded that if police officers wansearch a cell phone
incident to arrest they must “get a warramd.”

Ayotte argues that “a staggering amount of persri@aimation can
be acquired by the analysis of a sample of blondluiding genetic
information, even if this type of deep search cdaddconducted at a later
time. SeeDefendant-Appellant’s Brief, p. 12, 14.) Howewis doesn't

apply here as the labs don't test the blood forather thing without



additional probable cause and a warrant. Wiscddtatute § 343.305 only
allows for the testing the blood for the presenicaleohol and drugs.

The circumstances in this implied consent casemtiesly different
from those irRiley. First, this is a consent case, not a searcdenctito
arrest case. Second, unlike the privacy intereatdall phone, the privacy
interest in blood after it has been drawn from e for testing under the
implied consent law, with the person’s consenipsgynificant. A person
has no reasonable privacy interest in the blood.

In Birchfield, the Supreme Court recognized that blood tests\mev
a more significant intrusion on a person’s privatdgrests that do breath
tests. The Court noted that blood tests “requieeqmg the skin,” and

extraction of a part of the subject’s body.” Theu@also noted that

a blood test, unlike a breath test, places in ek of law enforcement
authorities a sample that can be preserved andvidoich it is possible
to extract information beyond a simple BAC readifgen if the law
enforcement agency is precluded from testing tbhedfor any purpose
other than to measure BAC, the potential remainsnaaly result in
anxiety for the person tested.

Birchfield, 136 S. Ct. at 2178.
But the privacy interests that the Court recognirectgard to blood
tests apply only to the blood draw, not to analgéithe blood by a lab. The

first privacy interest—the intrusion of a needlia person’s arm—

! Wis. Stat. § 343.305(2) reads in part, “...is deetoeiave given consent to one or
more tests of his or her breath, blood or urinetlie purpose of determining the
presence or quantity in his or her blood or breathlcohol, controlled substances,
controlled substance analogs or other drugs, or any combination of alcohol, controlled
substances, controlled substance analogs andaitlngs, when requested to do so by a
law enforcement officer...” (emphasis added)

10



obviously applies only to the blood draw, not t@algsis of the sample. The
second privacy interest—anxiety about how a lavoer@ment may use the
blood after it has been drawn—concerns what witidean to the blood after
it is drawn. But the anxiety a person may feelissue in determining
whether a law enforcement officer needs a war@nbhduct a blood draw.
It is not concerned with whether law enforcemergdsea warrant to
analyze the sample. Analysis of the blood for thpse for which it was
drawn cannot reasonably result in undue anxietyHfemperson who
submitted to the blood draw.

In a case like this one, a defendant who has stdxhtib a request
for a blood draw, and consented to the implied enhprocedure, has no
privacy interest in the blood he or she has suledhitht least insofar as it is
going to be used for the purpose for which it wasnh—determining the
alcohol concentration or presence of illegal drunghe blood. The person
has consented to chemical testing by operatingtamehicle on a
Wisconsin highway. The person has submitted twadtraw. The blood
has been taken. The person no longer has a pnwsest in that blood.

Even if Ayotte could somehow claim that he had lgjesctive
privacy interest in his blood after he submitteel slhmple, society would
not recognize that interest as reasonable. Depwetzadlo lawfully
obtained a sample of Ayotte’s blood under the isgplionsent law, so that

the concentration of drugs or alcohol in his systemld be determined.

11



This is the bargain Ayotte struck when he drovedisconsin highway,
and then, after he was arrested for Operating WHRhohibited Alcohol
Content, when he chose not to withdraw his consruttinstead to submit
to the deputy’s request for a sample for testihgiauld be entirely
unreasonable for Ayotte to have a privacy intesafficient to withdraw
his consent, not to the Fourth Amendment event-extieaction of his
blood—nbut to the testing and analysis of the sardpies later.

In contrast, there is a legitimate governmentarigdgt in analyzing
blood that has been lawfully drawn under the intbiensent law. As the
Supreme Court recognizedBrchfield, “The States and the Federal
Government have a “paramount interest ... in pvasgithe safety of ...
public highways. Birchfield, 136 S. Ct. at 2178 (quotirMackey v.
Montrym 443 U.S. 1, 17, 99 S.Ct. 2612, 61 L.Ed.2d 32T79)P This must
include analyzing blood drawn from a person arcefbe operating while
under the influence of alcohol or drugs in ordegather evidence.

The requirement of a warrant to analyze blood foolzol or drugs
after a person has consented to the blood drate$ting and analysis,
would serve no real purpose. After all, as ther€acognized in
Birchfield, “In order to persuade a magistrate that thepeabable cause
for a search warrant, the officer would typicakgite the same facts that
led the officer to find that there was probablesgator arrest, namely, that

there is probable cause to believe that a BACwedkteveal that the

12



motorist's blood alcohol level is over the limikd. at 2181. In a case like
this one, a magistrate would have to find only thate is probable cause
that blood a person consented to give after bairegi@d for an OWI-
related offense, based on probable cause, corgaidence of alcohol or
illegal drugs. It is difficult to envision a scemawhere a magistrate would
not issue a warrant to analyze blood that a pegawe consensually, under
the implied consent law, after a proper requeshfadaw enforcement
officer.

In summary, there is a significant governmentanest in testing
the blood sample that Ayotte gave when he consdatdte implied
consent procedure. Ayotte had no reasonable privierest in the blood
sample that he gave when it was to be tested éoptinpose for which he
gave it—to determine the concentration of alcohdiis blood when he
drove on a Wisconsin highway. The Fourth Amendntiestefore does not
require a warrant or an exception to the warragqirement to test and
analyze the blood. Accordingly, suppression ofrageailts of the blood test
was unnecessary and unwarranted.

1. THE PURPOSE OF AND PUBLIC POLICY BEHIND

THE IMPLIED CONSENT LAW ARE DEFEATED IF A
PERSON ISALLOWED TO WITHDRAW CONSENT
AFTER FIRST GIVING IT UNDER THE IMPLIED
CONSENT LAW

The Wisconsin Legislature enacted the implied consttute to

combat drunk driving State v. Reitter227 Wis. 2d 213, 223-25, 595

13



N.W.2d 646 (1999), citintate v. Zielkel37 Wis. 2d 39, 46, 403 N.W.2d
427 (1987), in turn citingtate v. Brooksl13 Wis. 2d 347, 355-56, 335
N.W.2d 354 (1983). The law was not created to roédhe rights of
drunk drivers, but "to facilitate the collection @fidence."Reitter, 227
Wis. 2d at 224, citin@ielke 137 Wis. 2d at 465tate v. NeitzeP5 Wis. 2d
191, 203-04, 289 N.W.2d 828 (1980). The purpogh®faw "is to obtain
the blood alcohol content in order to obtain evideto prosecute drunk
drivers."State v. Nordnes428 Wis. 2d 15, 33, 381 N.W.2d 300 (1986)
citing Brooks 113 Wis. 2d at 355 (additional citation omittedourts
construe the implied consent law liberally in ortteeffectuate the
legislative purpose behind the statuReitter, 227 Wis. 2d at 224-25,
citing Zielke, 137 Wis. 2d at 47.

The “clear policy of the statute is to facilitdte identification of
drunken drivers and their removal from the highwaysllage of EIm
Grove v. Brefka2013 WI 54, 1 31, 348 Wis. 2d 282, 832 N.w.2d 121
(citing Neitze] 95 Wis. 2d at 193. “More pointedly, its purposéto get
drunk drivers off the road as expeditiously as fssnd with as little
possible disruption of the court's calendaid. (quotingBrooks 113 Wis.
2d at 359, 335 N.W.2d 354.) (additional citationitbeal).

A requirement of a warrant for analysis of bloathples submitted
under the implied consent law would be contrartheopolicy behind

implied consent laws. IBirchfield, the Court noted the large number of

14



arrests for driving while under the influence ofigls or alcohol, and
concluded that requiring a warrant “in every casell impose a
substantial burden but no commensurate benditichfield, 136 S. Ct. at
2181-82. If law enforcement were required to mbéawarrant whenever
a person withdrew consent after the blood drawletdre analysis of the
sample, law enforcement and judicial officials wbbke unnecessarily
bogged down in order to protect a privacy intetieat is non-existent—or
at most minimal—against a legitimate and imporgmternmental interest.
Under the implied consent law, a person can withdre or consent to the
implied consent procedure before the procedurensegy refusing to
provide a sample for testing. But once the pestdmmits to a request for a
sample, there is no opportunity or ability to witiwy consent to analysis of
the blood.

The implied consent law provides that a person oerates a
motor vehicle on a Wisconsin highway “is deemetdwe consented to a
one or more tests of his or her blood, breath rimeuor the purpose of
determining the presence or quantity of in hisertilood or breath,” of
alcohol or drugs, when an officer requests one arersamples. Wis. Stat.
§ 343.305(2). When an officer places a person uadest for an OWI-
related offense and requests a sample, the offigequired to read the
Informing the Accused form to the person. Theaaffiinforms the person

that he or she has been arrested for an offensentlwdves driving or

15



operating a motor vehicle while under the influentalcohol or drugs,
and that:

This law enforcement agency now wants to test emaave samples of
your breath, blood or urine to determine the cotragion of alcohol or
drugs in your system. If any test shows more altwhypour system than
the law permits while driving, your operating plage will be
suspended. If you refuse to take any test thatthgscy requests, your
operating privilege will be revoked and you will bgbject to other
penalties. The test results or the fact that yfusesl testing can be used
against you in court.

Wis. Stat. § 343.305(4).

The implied consent law, and the Informing the észd form,
speak of the testing of samples. As this Courtgezed inVanLaarhoven
this is a “testing procedure” that includes themgwvof a sample and the
testing and analysis required for a determinaticiv@® concentration of
alcohol or drugs in the person’s systesfanLaarhoven248 Wis. 2d 881, 1
8. As the Court put it, “by operation of law angdubmitting to the tests,
VanLaarhoverconsented to a taking of a sample of his bloodthad
chemical analysis of that sampléd:

When an officer reads the form to the personp#rson has an
opportunity to withdraw the consent he or she iegilf gave to provide
sample when he or she drove on a Wisconsin highBsagubmitting to a
blood draw under the implied consent law a pergbme his or consent to
the implied consent procedure, including analysitie blood. The law
authorizes withdrawal of consent before submisgiaam request for a

sample, but not after.

16



The implied consent law also governs what happées a person
submits or refuses to submit to a request for gogafor testing. If the
person submits, the officer directs the adminigiradf a test. Wis. Stat. §
343.305(5)(a). This obviously does not mean thatffficer administers
the analysis of a sample. It means that the offadeninisters the taking of
one or more samples of blood, breath, or urinees@n who submits to a
request for a sample for testing has a right talrnative test and
additional testing. Wis. Stat. 8 343.305(5)(a). igéhis does not mean the
person has the right to further analysis of thearhe or she has given. In
the case of a breath sample this would be impassilhle statute instead
grants a right to give additional samples for tegti

The statute also governs who may draw blood, Bfet. §
343.305(5)(b), who may analyze samples and howanladysis is
conducted. Wis. Stat. § 343.305(6). The statutedat@s administrative
suspension when analysis of a person’s blood, lnreaurine indicates the
presence of a restricted controlled substance poofaibited alcohol
concentration, Wis. Stat. 8 343.305(7), and pravide judicial review of
such suspensions. Wis. Stat. 8 343.305(8). Theestdso mandates that if
a person who is operating a commercial motor vetoclis on duty time
submits to a test that shows an alcohol conceatratbove 0.0, the officer

must issue an out-of-service order for the 24 hattey the testing. Wis.

17



Stat. § 343.305(7)(b). Logically, this does not mé®e 24 hours after the
lab analyzes the blood. It means the 24 hours efteperson submitted the
sample.

Once the person submits to the implied conserdguhare, what
happens to the sample the person gives is govémndte statute, and is
entirely out of the person’s hands. The statutes chamd authorize a person
who has submitted to a request for a sample, amdhak chosen not to
withdraw his or her consent to the procedure, tamgthing after
submitting, except take an alternative or additie@st and challenge an
administrative suspension. Nothing in the statutb@izes a person who
has affirmed his or her consent to the implied eahprocedure to
withdraw that consent after submitting the samfted nothing in the
statutes requires that a lab can analyze evideniteiform of a blood
sample only if it has a search warrant or consent.

The statute also provides for penalties when sgoewithdraws his
or her consent to the implied consent procedunefusing a request for a
sample. When a person “refuses to take a testdffieer is required to
“immediately prepare a notice of intent to revabg court order under sub.
(10), the person's operating privilege.” Wis. S§B43.305(9)(a). The
officer is required to “issue a copy of the notafentent to revoke the

privilege to the person.” Id. The officer is theaguired to submit or mail a
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copy to the circuit court or municipal court in tb@unty or municipality in
which the arrest was made. Id.

The refusal subsection of the statute applies veheerson “refuses
to take test.” This cannot mean when a person Sexfuo allow the lab to
analyze a sample the person has given.” A refusairs when a person
refuses to give a sample.

That a refusal occurs when a person refuses &setpr a sample,
not when a person later withdraws consent for amalyf the sample, is
evident from the procedures that the implied consttute sets forth. The
notice of intent to revoke that an officer is raedito issue upon a refusal
must contain information including that prior teetarrest, the officer had
probable cause to arrest for an OWI-related offeteeofficer complied
with sub. (4) by properly reading the Informing #thecused form to the
person, and “That the person refused a request sabe (3)(a).” Wis. Stat.
§ 343.305(9)(a)1.-4.

If the person timely requests a refusal hearing,issues at the
hearing are limited to “Whether the officer hadlpable cause to believe
the person was driving or operating a motor vehaide under the
influence of alcohol [or illegal drugs],” and lavifiguarrested the person;
“Whether the officer complied with sub. (4)” by perly reading the
Informing the accused form to the person; and “Weethe person refused

to permit the test.” Wis. Stat. § 343.305(9)(a)5.
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The final issue, “Whether the person refused tongehe test,”
plainly corresponds to the information on the rot€ intent to revoke,
“That the person refused a request under sub.)(3)(d&n other words,
whether a person refused to permit a test is three s whether the person
refused a request for a sample.

The statute provides that a person’s withdrawalooisent to the
implied consent procedure is not considered a agfifst is shown by a
preponderance of evidence that the refusal wasadaghysical inability to
submit to the test due to a physical disabilitglisease.” Wis. Stat. 8
343.305(9)(a)5.c. This cannot possibly apply t@espn who attempts to
withdraw consent to the analysis of a sample teairtshe has given. After
all, that would mean that such a withdrawal of estsvould not be a
refusal if the person was physically unable tovalémalysis of his or her
sample.

The implied consent law also mandates that ifragreis operating a
commercial motor vehicle or is on duty time “refsisetest,” the officer
must issue an out-of-service order for the 24 hattey the refusal. Wis.
Stat. § 343.305(9)(am). Logically, this does noamthe 24 hours after a
person writes to the lab and attempts to stop tlaéyais of his or her blood
sample. It means the 24 hours after the persosedfthe request for a

sample.
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The statute provides no mechanism for penalizipgraon who
attempts to withdraw consent to the analysis amapde that he or she gave
under the implied consent law. There is no needdich a mechanism,
because the statute does not authorize a persaithtiraw consent to the
analysis of a sample that he or she gave unddathafter giving a sample.
The statute provides a person an opportunity tieseein officer’s request
for a sample, and withdraw consent to the impliedsent procedure. A
person who utilizes that opportunity is subjecpémalties including
revocation of his or her operating privilege.

The statute does not give a person who submégeguest for a
sample, affirming his or her consent to the impledsent procedure, an
opportunity to thwart the procedure by refusingifow analysis of the
sample. Accordingly, the statute provides no pgersafor withdrawal of
consent to analyze the sample. As this Court reized inSumnichtit “is
simply too late” to withdraw consent to the implieashsent procedure.

Sumnicht2017 WL 6520961, | 21.
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CONCLUSION
For the above stated reasons the State of Wiscosgurests that the
court find that the trial court correctly denieddite’s Motion to Suppress
and affirm its ruling.
Respectfully Submitted this 2f September, 2018.
STATE OF WISCONSIN

By

Chad A. Hendee

District Attorney

Marquette County, Wisconsin
State Bar No. 1036138
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