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I.  Statement of Issues Presented for Review 

1) Whether Deputy Schuh acted as community caretaker 

when he knocked on a window of the residence where the 

defendant was found? 

  Trial Court Answered: Yes. 

II.  Statement on Oral Argument and Publication 

The State is requesting neither publication nor oral argument, as this 

matter involves only the application of well-settled law to the facts of the 

case.  

III.  Statement of the Case 

The State believes Mr. Kettlewell’s recitation of the facts of the case 

is sufficient, and pursuant to Wis. Stat. 809.19(3)(a)(2), omits a repetitive 

statement of the case. 

IV.  Argument 

“The protection provided by the Fourth Amendment to a home also 

extends to the curtilage of a residence. The curtilage is the area to which extends 

the intimate activity associated with the sanctity of a [person's] home and the 

privacies of life and therefore has been considered part of [the] home itself for 

Fourth Amendment purposes.” State v. Dumstrey, 2016 WI 3, ¶ 23 (internal 

citations omitted). 
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The State concedes that Officer Schuh walking behind the residence, 

peering into windows, looking for the defendant, was within the curtilage of the 

residence, and as such, either a warrant, or an exception to the warrant 

requirement, was necessary for such a search to be lawful.  In this case, the 

community caretaker exception to the warrant requirement renders the search 

lawful. 

¶14 The community caretaker exception is analyzed 
in the same manner under both the state and federal 
constitutions. This court looks at the totality of the 
circumstances as they existed at the time of the 
police conduct. 
  
¶ 15 This court recently interpreted the community 
caretaker function of police in State v. Pinkard, 
2010 WI 81. That case laid out a three-step test, 
with four relevant factors in deciding the third step, 
placing the burden of proof on the State. Id.  ¶ 29. 
The steps are as follows: 
(1) [W]hether a search or seizure within the 
meaning of the Fourth Amendment has occurred; 
(2) if so, whether the police were exercising a bona 
fide community caretaker function; and (3) if so, 
whether the public interest outweighs the intrusion 
upon the privacy of the individual such that the 
community caretaker function was reasonably 
exercised within the context of a home. 
Id.  ¶ 29.  In examining the third step, “we balance 
the public interest or need that is furthered by the 
officers' conduct against the degree and nature of 
the intrusion on the citizen's constitutional interest.” 
Id.  ¶ 41.  The four factors considered in this 
balancing test are as follows: 
(1) [T]he degree of the public interest and the 
exigency of the situation; (2) the attendant 
circumstances surrounding the search, including 
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time, location, the degree of overt authority and 
force displayed; (3) whether an automobile is 
involved; and (4) the availability, feasibility and 
effectiveness of alternatives to the type of intrusion 
actually accomplished. 

 

State v. Gracia, 2013 WI 15. 

Applying these factors, the trial court found (and the record amply 

supports) that 1) a search occurred; 2) the police were exercising a bona 

fide community caretaking function, and 3) the public interest outweighed 

the intrusion upon the privacy of the individual.  R51:PP16-21.  In short, 

knocking on a curtilage window after discovery of a car in a ditch with 

airbags deployed is a search, in the course of bona fide community 

caretaking, and the public interest in police attending to a crash in this 

matter outweighs the intrusion upon the privacy of an individual. 

V. Conclusion 

For the reasons set forth above, Deputy Schuh acted as a bona fide 

community caretaker in knocking on a curtilage window which discovered 

the defendant.  The trial court did not err in so finding. 
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 Dated at Oshkosh, Wisconsin this September 6, 2018. 

 

By: _______________________ 
Adam J. Levin 
WSBA No. 1045816 
Assistant District Attorney 
Winnebago County, Wisconsin 
Attorney for the Respondent 
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