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ARGUMENT

The State’s argues that the record at the motion hearing
contains no evidence of an ignition interlock device installed in
Mr. Kain’s vehicle. This 1s wrong, while the officer testified he
could not remember if he observed the device (R.39:20/
ReplyApp 2), the officer testified Mr. Kain claimed there was no
alcohol in his system, inasmuch as Mr. Kain just blew into his
I1D to start his vehicle. (R.39:12/ ReplyApp 1). Officer Mulroy
knew Mr. Kain had an IID in his vehicle. If Mr. Kain did not, he
would have been cited for the violation.

Furthermore, the State contends even if the IID were in
the car, there is nothing suggesting the threshold for a “no start”,
implying a no start could be higher than .02, and thus a “no
start” would not necessarily mean Mr. Kain was under .02.
Additionally, the State claims the record is silent as to “cheat”
techniques which might be employed. First, Wis. Stat.
8340.01(23v), defines an ignition interlock device as a device
“installed on a vehicle in such a manner that the vehicle will not
start if the sample shows the person has a prohibited alcohol
concentration.” A prohibited alcohol concentration is .02 when

there is an 11D in the vehicle. Wis. Stat. §340.01(46m)(c).



Finally, installation of the 11D is authorized by statute,
and the working method and process of the device should be
presumed accurate. See State v. Trailer Services, Inc, 61 Wis.2d
400, 208, 212 N.W.2d 683 (1973). Any suggestion that the
device was not working or operated properly is a matter of
rebuttal. The State put forth no evidence to rebut the 11D device
was not functioning or operated properly on that date.

CONCLUSION

Because of the above, the trial court erred in denying the
defendant’s motion for the suppression of evidence. The Court
should vacate the judgement of conviction and reverse the order
denying Mr. Kain’s motion.
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| hereby certify that:
I have submitted an electronic copy of this brief, excluding the
appendix, if any, which complies with the requirements of s.
809.19(12).
| further certify that:
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