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STATEMENT OF THE ISSUE

Did the arresting officer have probable cause ulkidier
Stat. 8 343.303 to administer a Preliminary Brélaht to Mr.
Krumm?

The trial court answered “yes”; there was a sugfti
factual basis existed to establish probable camselninister
a preliminary breath test. (R51 at 3).

STATEMENT ON ORAL ARGUMENT
AND PUBLICATION

The parties’ briefs will adequately address thsues
presented, and oral argument will not significarabsist the
Court in deciding this appeal.

The State does not take a position on publicatfahis
Court’s decision and opinion.

STATEMENT OF THE CASE

As plaintiff-respondent, the State exercises its
discretion to not present a statement of the c&seWis. Stat.
§ 809.19(3)(a)2. The State cites to relevant factghe
Argument section below.

STANDARD OF REVIEW

This appeal presents a question of probable cause t
administer a preliminary breath test to Mr. Krumaséd on
the facts. An Appellate Court upholds the CircGurt's
findings of fact unless the findings are clearlsoaeousCty.
of Jefferson v. Renz, 231 Wis. 2d 293, 316, 603 N.W.2d 541,
552 (1999) (citingState v. Richardson, 156 Wis.2d 128, 137,
456 N.W.2d 830 (1990)). An Appellate Court reviedesnovo
whether the facts satisfy the probable cause stdnida



ARGUMENT

l. PURSUANT TO COUNTY OF JEFFERSON V.
RENZ, THERE WAS PROBABLE CAUSE TO
ADMINISTER A PRELIMINARY BREATH
TEST TO MR. KRUMM.

It is routine for an officer to utilize the Prelinary
Breath Test (hereafter “PBT”) as a tool to deteemihthe
officer should make an arrest for Operating a Matehicle
While Intoxicated (hereinafter “OWI”)County of Jefferson v.
Renz, 231 Wis. 2d 293, 304, 603 N.W.2d 541 (1999).
Wisconsin Statute section 343.303 permits an affiwbo
suspects an individual of OWI to administer a PBThe
officer has “probable cause to believe that théviddal...has
violated s. 364.63(1).1d. at 300-01. In this case, Mr. Krumm
showed multiple signs of impairment, however, he
substantially completed the field sobriety tesi&e PBT in
this case, just as it did iRenz, proved a useful tool for Sgt.
Volz to confirm his belief that Mr. Krumm was imped.

A. Sergeant Volz observed numerous signs of
impair ment, which amounted to probable cause to
believe Mr. Krumm had driven impaired.

Based on the evidence presented at the motionnggari

Sgt. Volz had probable cause to administer the ABThe
original hearing on the Motion to Suppress, Sgtiz\festified
that he conducted a traffic stop on Mr. Krumm’s icéh
because Mr. Krumm was driving forty-six miles peuhin a
twenty-five mile per hour zone (R50 at 4:3-25, 3)1-The
traffic stop occurred around 2:40 a.m. (R50 at 231 Upon
making contact with Mr. Krumm, Sgt. Volz could sial
strong odor of intoxicants coming from Mr. Krumm5®R at
6:22-25, 7:1). Mr. Krumm admitted to Sgt. Volz tiee had
been drinking, having consumed three beers, with l&st
being about two hours prior. (R50 at 7:2-10). géant Volz
testified that Mr. Krumm appeared to be confusezlialvhere
he was coming from and where he was going. (RZTY At5-
16).



Sergeant Volz administered field sobriety teststisig
with the horizontal gaze nystagmus test (hereindHE&EN”).
(R50 at 8:5-6). Sergeant Volz testified that heeobsd lack of
smooth pursuit and nystagmus at maximum deviatidooth
eyes, which he was trained meant the individualyikhad a
blood alcohol concentration over 0.1. (R50 at 893-

During the walk and turn test, Mr. Krumm briefly
stumbled during his first pass, stumbled when heeid, but
did not make any mistakes on his return. (R50&t19). Mr.
Krumm next performed the one leg stand test, angeaat
Volz observed Mr. Krumm sway at count 8 and agaitoant
23 or 24. (R50 at 10:1-2).

Lastly, Sergeant Volz had Mr. Krumm recite the
alphabet. (R50 at 10:3-5). On this test, Mr. Knmimcorrectly
stated the order of the letters to be “W, Y, XR50 at 10:16-
19). Following the field sobriety tests, Sergedntz asked
Mr. Krumm how long ago his last drink was, and tinge after
being asked, Mr. Krumm responded that it was aboathour
prior. (R50 at 11:15-17). Sergeant Volz then dskeother
officer to administer a PBT. (R50 at 11:19-25)heTPBT
result was .147 and Sgt. Volz placed Mr. Krumm urateest
for OWI 24 (R50 at 12:1-8).

An officer may request a PBT when the officer has a
basis to justify an investigative stop but hasysitestablished
probable cause to justify an arrestate v. Felton, 2012 WI
App 114, 1 8, 344 Wis.2d 483, 824 N.W.2d 871 (gittate v.
Fischer, 2010 WI 6, 1 5, 322 Wis. 2d 265, 778 N.W.2d 629))
“An officer may request a PBT to help determine thieethere
Is probable cause to arrest a driver suspected/dif 'O Renz,
231 Wis. 2d at 316. The proper standard is “prigbahuse to
believe.” Id.

In Renz, the Wisconsin Supreme Court found that an
officer had probable cause to administer a ABTat 317. The
defendant in that case was stopped at around 2m00far a
loud exhaustld. at 296. The officer noted a strong odor of
intoxicants and the defendant admitted to consuntimge
beers.ld. However, the defendant’s speech was not slumdd a
he “was able to substantially complete all of thsts.”1d. at
317. The Court held that “[t]he officer was faceith exactly
the sort of situation in which a PBT proves extrgnuseful in



determining whether there is probable cause forOafl
arrest.” Id.

The factors present in this case almost mirrofab®ors
in Renz. In both cases, the stops were around bar tihee, t
officers noted a strong odor of alcohol, and defensl
admitted to drinking three beers. UnlikeRanz, in this case,
there was bad driving, with Mr. Krumm speedingtyesix
miles per hour in a twenty-five mile per hour zonddr.
Krumm also appeared confused about where he was and
changed his story regarding his drinking timelineike in
Renz, Mr. Krum did not have slurred speech and he
substantially completed the field sobriety tests.

Individually, some of the factors present in thase
may have innocent explanations, but officers maperly use
evidence with innocent explanations for a probatdeise
determination. See, e 8atev. Tullberg, 2014 WI 134, 1134-
35, 359 Wis. 2d 421, 439-41, 857 N.W.2d 120, 129-30
Considering the totality of the circumstances, Mgilz was
faced with a similar situation asfenz, where the PBT proved
a useful tool for making his arrest decision. Barg toRenz,
Sgt. Volz had probable cause to administer the PBT.

B. Field sobriety tests, including the HGN test,
are observational tools that can be used to aid an
officer in deciding whether to arrest for OWI,
whether or not they are administered as prescribed
in the NHT SA manual.

Field sobriety tests are tools to aid an officemiaking
an arrest decision. However, Mr. Krumm arguesttmatHGN
test was not administered in the manner set farthe NHTSA
manual, and the test, therefore, cannot be corgidir a
probable cause analysis. The State acknowledgsstlilk
HGN test was not administered as prescribed byNtHESA
manual. However, the HGN evidence is nonetheledsaive.

In, City of W. Bend v. Wilkens, 2005 WI App 36, T 1,
278 Wis. 2d 643, 645, 693 N.W.2d 324, 325, the nlddat
argued that the officer's “FSTs were unreliabledahis
observations of and conclusions he drew from Wgken
performance on the tests should be excluded frenptbbable
cause analysis.Td. 1 12. The court disagreed and noted that



FSTs “are merely observational tools that law erdorent
officers commonly use to assist them in discernmgous
indicia of intoxication.”ld. 1. The Court held that issues with
the procedure the officer used in administering fiedd
sobriety tests “go to the weight of the evidencet fis
admissibility.”1d.

Even without the HGN evidence, given all the other
factors, Sgt. Volz had probable cause to requestRBT.
However, pursuant td\ilkens, the results of the HGN test,
although not administered as prescribed by the NMTS
manual, may be considered for a probable causeietion.

CONCLUSION
For the reasons stated above, the State respgctfull

requests that this Court affirm the circuit coudeision that
the officer had sufficient probable cause to retjad?BT.
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