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STATEMENT ON PUBLI CATI ON AND ORAL ARGUMENT

The State does not request oral argument or publica tion.

STATEMENT OF THE | SSUE

Does a Circuit Court have the authority to redact t he words
“domestic abuse” from a judgement of conviction whe n the

State charged the crime using the enhancer and the facts at

issue indicate the crime was, in fact, a crime of d omestic

abuse?



ARGUNVENT

The appellant, Mr. Ayele, battered his father with

whom he lived with. The police were called and arre sted Mr.
Ayele. The Dane County District Attorney’s Office ¢ harged
Ayele with battery, Wis. Stat. 940.19(1), and crimi nal
damage to property, Wis. Stat. 943.01(1). Because t he
victim and the defendant had resided together and m et the

other factors necessary to establish a domestic
relationship, the charging language in the complain t

invoked the provisions of 973.055(1), which states:

973.055 Domestic abuse surcharges.

(1) If a court imposes a sentence on an

adult person or places an adult person on

probation, regardless of whether any fine

is imposed, the court shall impose a

domestic abuse surcharge under ch. 814 of
$100 for each offense if:

(a)

1. The court convicts the person of a

violation of a crime specified in s.

940.19, 943.01(1)(STATUTES OMITTED OTHER
THAN RELEVANT STATUTES TO THIS APPEAL)

2. The court finds that the conduct

constituting the violation under subd. 1.
involved an act by the adult person against

his or her spouse or former spouse, against

an adult with whom the adult person resides

or formerly resided or against an adult

with whom the adult person has created a

child...



As part of the plea agreement, the parties agreed

to request the Court dismiss the domestic abuse

enhancer. The Circuit Court conducted some colloquy

with the parties and interpreted the request as a

request to waive the surcharge. See Transcri pt pp.

6-7. The Circuit Court did remove the surcharge,

however, the judgement of conviction continued to

contain the “domestic abuse assessment” language.

The defendant has appealed and has advanced the
argument that if the domestic abuse surcharge is
waived, there contains no basis for the “domestic
abuse” language to continue to appear on the

judgment of conviction.

The defendant’s argument seems to center on State
v. Kol |, 2009 WI APP 74. In Knol | , the parties took

it upon themselves to label the crime as “non-

domestic” likely in an effort to allow the

defendant to continue to possess firearms. Id. Y2

The Kol | Court ruled that the parties cannot label
the crime as “non-domestic” and avoid an undesired

collateral consequence. The Court ruled that the



denial of Koll's firearm permit was allowed because
the facts at issue, not the labeling of the crime,
satisfied the criteria for denial under federal

law.

Kol | is not relevant to the present matter.
involves the denial of a firearms permit for a

crime that did not contain the domestic abuse
assessments. The present case involves simply the

guestion of whether a circuit court must strike the

words “domestic abuse assessment” when the actual

monetary assessment is waived.

There is no support for what the appellant is
asking the Court to do. The appellant’s brief
accuses the Circuit Court of creating a crime of
domestic violence by including the language. The
Circuit Court did no such thing. In fact, the

Circuit Court stated at the plea hearing “In

Wisconsin we don’t have a crime of domestic abuse.

That's clear” (Trans. Pp. 6).

Kol |



Words appearing on a judgment of conviction do not,

themselves, carry any consequences. As Kol I shows,
even when the words “domestic abuse” do not appear,

the collateral gun consequences may still apply.

Words on the judgment of conviction simply indicate

the findings of the Court.



CONCLUSI ON

Reading the court transcript in conjunction to
the complaint and the judgment of conviction, it is
clear that the Circuit Court made a finding that
the facts necessary to include the “domestic abuse”
language on the judgment of conviction was
satisfied. The court waived the surcharge. The
defense is asking that the Court strike the public
record to remove the “domestic abuse” language
simply because the surcharge was waived. There is
no support for this request and the State requests

the Court affirm the Circuit Court.
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