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INTEREST OF AMICT

Amici are fourteen noted scholars of state
constitutional law and governance, including authors of
leading textbooks and treatises. The Appendix lists
biographical information. Amici have a professional
Interest in promoting state constitutional analysis that
rigorously applies text, history, and purpose, taking due
account of practice and precedent across states.

INTRODUCTION

This litigation emerged from a political
controversy, but its central question is purely legal: Was
the Legislature’s December 2018 Extraordinary Session
constitutionally convened? It was not. Neutral
principles drive this conclusion—principles that tran-
scend the politics of the day and that equally bind
lawmakers on both sides of the aisle.

To safeguard liberty and promote responsible
lawmaking, the Wisconsin Constitution imposes
structural constraints on the Legislature, including on
1ts convening power. Specifically, the Legislature must
meet at regular intervals provided by law. The
Constitution has never licensed the Legislature to
convene at whim, precisely because, from the beginning,
Wisconsinites knew the dangers of irregular lawmaking.

Looking to other states wunderscores the
Extraordinary Session’s unconstitutionality. Coast to
coast, the prevailing view is that legislatures cannot self-
convene extraordinary sessions without express
constitutional authorization. In recent decades, many
states have amended their constitutions to confer that
convening power, at least in limited circumstances.
Wisconsin has not, yet the Legislature has claimed the
power anyway. No other state handles extraordinary
sessions this way, and no court has ever endorsed a
convening practice akin to the one here. Ultimately, the
most extraordinary thing about the Extraordinary
Session is that it happened at all.



ARGUMENT

I THE LEGISLATURE LACKED AUTHORITY TO
CALL THE EXTRAORDINARY SESSION.

A. The relevant constitutional and statutory
provisions preclude the Legislature from
self-convening as it did.

The Wisconsin Constitution channels and
constrains the “legislative power” in numerous respects.
Relevant here, Article IV, §11 specifies when the
Legislature may meet. Its text, the parties agree, makes
legislative meetings ultra vires unless statutorily
authorized or gubernatorially called. Yet, in December
2018, the sole sources of authority that the Legislature
invoked in its official Journals were internal legislative
rules. See Assembly J. Dec. 2018 Extraordinary Session,
at 968 (citing Joint Rule 81(2); Assembly and Senate
Rule 93).

The Legislature now seeks to ground the
Extraordinary Session in Wis. Stat. §13.02, but that
statute authorizes only ordinary convenings, not
extraordinary ones, as its title (“Regular sessions”)
makes clear. Specifically, §13.02 requires the Legislature
to “meet annually” in “regular session,” and identifies
when those sessions presumptively begin. Id. §13.02(1)-
(2). Tt then instructs the Legislature, “[e]larly in each
biennial session period,” to develop a “work schedule,”
memorialized in a joint resolution, that further specifies
the timing of regular session meetings. Id. §13.02(3).
Nothing in this section remotely authorizes the
Legislature, at the whim of its organizational
committees, to initiate irregular, unscheduled, special-
purpose convenings. Such convenings flout the orderly
and predictable legislative process that §13.02 envisions.

This statutory deficiency suffices to resolve this
case. But a more fundamental problem also lurks.
Properly understood, the Constitution would have
precluded the Extraordinary Session even if a statute
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purportedly allowed it. As leading treatises explain,
legislatures may not self-convene in extraordinary
session unless “specifically authorized by constitutional

provision.” 1 Sutherland Statutory Construction §5:1
(7th ed.); see also 81A C.J.S. States §112; 72 Am.Jur.2d
States §43.

Nothing in the Wisconsin Constitution expressly
permits legislatively initiated extraordinary convenings.
Instead, the text affirmatively constrains the Legislature
In ways inconsistent with such power. Article IV, §11
requires the Legislature to “meet ... at such time as shall
be provided by law, unless convened by the governor in
special session.” (emphasis added). This is a call for
temporal regularity, obliging the Legislature to commit
by law to meet at periodic intervals.

Article V, §4 further reflects a deliberate
constitutional choice to vest the governor—and not
legislators—with the power to convene the Legislature
“on extraordinary occasions.” By attempting to call itself
into extraordinary session, the Legislature usurped this
gubernatorial prerogative. See 72 Am.Jur.2d States §43
(“Under a constitutional provision authorizing the
governor to call an extraordinary session, that power
rests solely with the governor; it may not be exercised by
the legislaturel.]”); cf State v. Hastings, 10 Wis. 525, 531
(1860) (“IWlhen the people have declared...that certain
powers shall be possessed and duties performed by a
particular officer or department, their exercise and
discharge by any other officer or department, are
forbidden by a necessary and unavoidable implication.”).

B. History confirms that the Legislature
exceeded its authority.

The Constitution’s history reinforces that the
Legislature may not call an extraordinary session even
with statutory authorization, much less without it. Like
the present version of §11, the 1848 version permitted
the Legislature to meet only when “provided by law” or



“convened by the governor.” Unlike the present Consti-
tution, the 1848 version restricted legally prescribed
meetings to “once in each year, and not oftener.”

The Constitution’s drafters had good reason not to
give lawmakers unbounded convening authority. Partly,
it was logistical. Nineteenth century legislators were
true part-timers who often resided far from Madison.
They needed to know, clearly and predictably, when they
would meet. Citizens, too, needed meaningful notice so
they could attend, petition, lobby, and monitor legislative
activity. Beyond this, Wisconsin’s constitutional
deliberations occurred amidst highly publicized
incidents of legislative mismanagement, incompetence,
and corruption around the country. See G. Alan Tarr,
Understanding State Constitutions 118-26 (1998). Those
events produced widespread distrust of state
legislatures, which intermingled with a desire not to
repeat colonial-era  abuses involving irregular
convenings. See Robert Luce, Legislative Assemblies
123 (1924) (describing “irregularity of sessions [las a
bitter grievance with the colonists”). To minimize
legislative overreach and safeguard liberty, state
constitutions of this era incorporated features to
constrain and regularize lawmaking, including limits on
meeting times and methods.

Since 1848, Article IV, §11, has been amended
twice, but neither revision transferred extraordinary
convening authority to the Legislature. An 1881
amendment imposed two new constraints. First, it
limited legislative meetings to “once in two years, and no
oftener,” forcing the Legislature to abandon its regular
annual session and meet biennially instead. Many states
made similar changes during this period due to
continued concerns about “widespread corruption of
state legislatures and the expense of annual sessions.”
Belle Zeller, American State Legislatures 89 (1954).
Second, the 1881 amendment solidified gubernatorial
control over extraordinary convenings by clarifying that,
when the Governor calls a special session, the
Legislature cannot conduct business beyond that
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“necessary to accomplish the [convening’s] special
purposes.” This language reinforced the prevailing
understanding that the “sole determination” whether to
convene on extraordinary occasions belonged to the
governor “alone.” 17 Att'y Gen. Op. 171, 173 (1928); 15
Att’y Gen. Op. 163, 165 (1926).

The only other amendment came in 1968. It struck
the words “once in two years, and no oftener,” creating
modern-day Section 11. The amendment’s purpose is
evident from its history. As state government grew in
size and complexity, many legislators came to see
biennial sessions as inadequate. In the preceding
decade, lawmakers resorted to the constitutionally
dubious practice of reconvening in the second year of the
biennium under the pretense that they were merely
continuing their prior year’s meeting (after recessing for
many months).

The 1968 amendment ended this subterfuge by
allowing the Legislature to meet in regular session more
than “once in two years.” The official ballot explanation
described the “[e]ffect of ratification” as follows:

At present, the Wisconsin Constitution states that the
legislature shall meet at such time as shall be provided by
law once in two years unless convened by the governor in
special session for special purposes. If a majority of the
electors voting on this question approve the amendment, the
legislature would be permitted to meet in regular session
more often than once in two years.

Wis. State J., Mar. 25, 1968, at 6 (emphasis added). The
ballot question read: “Shall Article IV, Section 11 of the
Constitution be amended to permit the legislature to

meet In regular session oftener than once in two years?”
Id. (emphasis added).

These prominent “regular session” references are
Instructive, as 1s the recognition that the power to
convene specially remains with the governor. The people
voted merely to authorize more frequent regular session



meetings. Indeed, public discussion repeatedly charact-
erized it as a measure to allow the Legislature to meet
every year rather than biennially.!

Strikingly absent from these materials is any
reference to legislatively convened extraordinary
sessions. That silence is unsurprising. By voting for
more frequent regular session meetings, the electorate
endorsed a system that ought to have made ad hoc
extraordinary convenings less necessary. According to
the Legislative Reference Bureau, the amendment aimed
to make lawmaking more orderly and methodical, and to
minimize “ill considered legislation,” by permitting
lawmakers “to establish, by law,” a “pre-planned” and
“precise” meeting schedule. LRB, Wisconsin Briefs-
Constitutional Amendments to be Submitted to the
Wisconsin Electorate, at 8-9 (Mar. 1968). Voters surely
did not, as part of this change, sub silentio authorize the
Legislature—much less two committees—to call an
unscheduled, irregular meeting by internal rule.

C. The Legislature’s arguments are unsound.

The Legislature describes the Extraordinary
Session as merely a “non-prescheduled floor period”
within a lawfully convened two-year-long meeting that
ran continuously from January 2017 to January 2019.
This account does not withstand scrutiny.

First, the Legislature contorts the plain meaning
of “meet.” The whole point of the 1968 constitutional
amendment was to allow the Legislature to meet
“oftener” than “once in two years,” avoiding the fiction
that a meeting continues even during lengthy periods
when legislators are not gathered together to make law.
Accordingly, §13.02 expressly contemplates multiple
meetings during the biennium. See §13.02(3) (requiring
“at least one meeting” each January); §13.02(1)
(organizational meeting). In SJR1, the Legislature itself

! E.g., Robert Meloon, State Voters OK Annual Sessions of Legislature,
Capital Times, at 4 (Apr. 3, 1968) (“In approving annual sessions, the voters
reversed the action taken in a statewide referendum in 1882.”).
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scheduled several discrete floor periods when it would
meet in regular session. The Extraordinary Session was
an additional convening, outside the regular session
calendar, meant to facilitate lawmaking when it would
not otherwise occur.2

Second, the Legislature misapprehends §13.02(3).
Far from giving lawmakers carte blanche to convene
whenever and however they wish, §13.02(3) serves to
structure the Legislature’s regular session work. It
requires the Legislature, to set a “work schedule” by joint
resolution “[elarly in each biennial session period.” A
joint resolution cannot, consistent with that instruction,
license the Legislature’s organizational committees to
decide later to call additional, unscheduled meetings.

Third, even if the regular session meeting were
somehow continuous, extraordinary sessions are
separate convenings that stand apart both conceptually
and practically, thus requiring separate authorization
beyond the Legislature’s internal rules. Until now, the
Legislature has always regarded extraordinary sessions
as akin to gubernatorially convened special sessions.
Special sessions may occur alongside or atop regular
session meetings, but no one doubts their distinct-
1veness. See State ex rel. Groppi v. Leslie, 44 Wis.2d 282,
300, 171 N.W.2d 192 (1968) (Governor may call special
session even “while the legislature is in general session”).
So, too, with extraordinary sessions. As the LRB put it:

As the names suggest, ‘special’ and ‘extraordinary’ sessions

differ from regular sessions in their purposes and
procedures. They are similar to each other in that they are
called solely to consider one or more specified topics or pieces
of legislation. Their chief difference is that a special session
is called by the governor and an extraordinary session is
initiated by the Legislature.

2 Contrary to the Legislature’s suggestion, legislatures may exist as continuing
bodies during a biennium without meeting continuously throughout that
period. Cf. Council of State Governments, Legislative Modernization 1 (1968)
(encouraging states to amend their constitutions to make their legislatures
“continuing bod[ies]” that “meet annually” at prescribed times, and to
authorize the legislature “to call itself into special session” if two-thirds of
members so petition).
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Special and Extraordinary Sessions of the Wisconsin
Legislature, LRB-IB-14-2 (Aug. 2014). Indeed, the
Legislature’s own rules repeatedly address special and
extraordinary sessions together and distinguish them
from regular sessions.? So does SJR1 itself. It discusses
the “final adjournment” of special/extraordinary
sessions, underscoring that they are indeed separate
meetings, and also lumps special and extraordinary
sessions together for other purposes. SJR1, §1(5).

In short, the Legislature’s position boils down to an
assertion that the Extraordinary Session was neither
extraordinary nor a session. It was both. And it was
unlawful.

Separately, the Legislature emphasizes that
numerous prior extraordinary sessions occurred without
challenge. But legal defects, especially ones involving
unglamorous matters of state constitutional structure,
often escape notice until a catalyzing event. Even at the
federal level, structural defects are sometimes long
overlooked. Last year, the U.S. Supreme Court held
unconstitutional a  half-century-old system for
appointing administrative law judges. Lucia v. SEC, 138
S.Ct. 2044 (2018). As Justice Scalia once observed,
structural constraints “tend to be undervalued or even
forgotten,” despite being “central to liberty.” Natl Fed'n
of Indep. Bus. v. Sebelius, 567 U.S. 519, 707 (2012)
(Scalia, J., dissenting). It is the judiciary’s responsibility,
he maintained, to take structural protections seriously.
That i1s what the Court is called upon to do here.

II. LOOKING TO OTHER STATES UNDERSCORES
THE EXTRAORDINARY SESSION’S
ILLEGALITY.

In matters of first impression, Wisconsin courts
routinely consider “the practices and interpretations of
other states.” State v. Cole, 2003 WI 112, 439, 264 Wis.2d

3 E.g., Joint Rules 74(2), 81(2)(c); Senate Rule 93; Assembly Rules 93, 98(1).
8



520, 665 N.W.2d 328. The Wisconsin Legislature’s
approach to extraordinary sessions makes it a national
outlier. No other state legislature exercises analogous
authority to self-convene by internal rule, and no court
has endorsed a comparable practice.

Historically, most states gave the governor sole
authority to convene the legislature outside the normal
course. As of 1954, only a few states, Wisconsin not
among them, allowed the legislature to self-convene
special or extraordinary sessions. Zeller, supra, at 91.
Today, more than 30 states do. This shift occurred as
states amended their constitutions to authorize the
practice expressly and to specify the convening process.*
Lawmakers pursued constitutional reform because they
understood that sub-constitutional changes to rules or
even statutes would not suffice. E.g., Advisory Op. to the
Governor, 95 So0.2d 603, 605 (Fla. 1957) (“A legislat[ivel
body has no inherent power to convene itself in special or
extraordinary session for any purpose. It enjoys such
power only when so endowed by the organic law.”).

Consider the contrasting experiences of Wisconsin
and next-door neighbors Iowa and Illinois. In 1968, the
year Wisconsin removed its biennial meeting restriction,
Iowa made a nearly identical change. Iowa Const. art.
ITII, §2. As Jowans understood, this revision did not
create any new extraordinary convening authority.
There remained “only two kinds of sessions known to the
constitution, regular sessions and special or extra
sessions,” with the latter “convened by proclamation of
the governor,” “now as formerly.” Iowa Att’y Gen. Op.
69-3-16 (1969). Iowa then adopted a further amendment
in 1974 authorizing legislatively convened special
sessions, but only when “two-thirds of the members of
each house” consent. The Wisconsin Constitution
contains no such provision. Yet the Legislature asserts

4 E.g., Colo. Const. art. V, 87 (two-thirds of legislature may call); N.J. Const.
art. 1V, 81(4) (majority); Ohio Const. art. 1, 88 (presiding officers). Last year,
Utah became the latest state to so amend its constitution. Utah Const. art. VI,
82(3). Utah lawmakers recognized that, without such an amendment, they
lacked extraordinary convening authority.
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an even more expansive power to call extraordinary
sessions through its organizational committees. That
simply cannot be.

The Illinois Constitution, meanwhile, provides
that the Legislature “shall convene each year” in
January and “shall be a continuous body during the
term” of House members. Ill. Const. art. IV, §5. The
drafters, however, did not regard this language as
authorizing extraordinary legislative convenings. They
separately added that “special sessions” may “be
convened by joint proclamation of the presiding officers
of both houses, issued as provided by law.” Id. This
occurred in 1970—essentially contemporaneous with
Wisconsin amending Article IV, §11 without such a
change. The Illinois Legislature, in turn, adopted a
statute—not a rule—to implement this special session
authorization. 25 Ill. Comp. Stat. §15/1-2.

In just three states—Connecticut, Massachusetts,
and Nebraska—does the legislature’s extraordinary
convening authority rest on anything other than a highly
specific constitutional foundation. And analyzing these
states confirms that the Wisconsin Legislature lacks the
convening power it purports to possess.

First, each state authorizes legislative meetings in
more expansive terms than Wisconsin does. See Conn.
Const. art. ITI, §2 (legislature may convene, beyond its
usual meetings, “at such other times as [it] shall judge
necessary”’); Mass. Const., part II, ch.1, §1, art.1 (same);
Neb. Const. art. III, §6 (making legislative sessions
“annual except...as may be otherwise provided by law”).

Second, unlike Wisconsin, Connecticut and
Nebraska both have statutes squarely authorizing
legislatively called special sessions. Conn. Stat. §2-6;
Neb. Rev. Stat. §50-125.5 Only Massachusetts delineates

5 Nebraska’s statute has never been judicially tested and may not pass muster.
While Nebraska’s constitutional language is broader than Wisconsin’s,
Nebraska precedent indicates that extraordinary convening power belongs
“entirely” to the governor. People v. Parker, 3 Neb. 409 (1872).
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the authority in a legislative rule. See Joint Rule 26A.
But Massachusetts’ Constitution, unlike Wisconsin’s,
does not limit meetings to times “provided by law.”

Third, a mere committee vote—the convening
method in December 2018—does not suffice in any of
these states. Connecticut and Massachusetts precedents
hold that lawmakers cannot call themselves into special
session without majority approval. Op. of the Justices, 3
N.E.2d 218 (Mass. 1936); Conn. Att’y Gen. Op. 86-050
(1986). This limitation derives from majority quorum
requirements in those states—a requirement Wisconsin
shares. Wis. Const. art IV, §7. Nebraska’s statute,
meanwhile, requires two-thirds support. Neb. Rev. Stat.
§50-125. Thus, even in the few states with practices that
might initially seem to resemble Wisconsin’s, the
Extraordinary Session would have been unlawful.

CONCLUSION

For these reasons, this Court should affirm the circuit
court’s conclusion that the December 2018 Extraordinary
Session was unlawful, and tailor its temporary
injunction analysis accordingly.
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APPENDIX — NAMES & BIOGRAPHIES OF AMICT
CURIAE™

Richard Briffault, Joseph P. Chamberlain Professor of
Legislation, Columbia Law School. Professor Briffault’s
research, writing, and teaching focus on state and local
government law, legislation, the law of the political
process, government ethics, and property. He 1is co-
author of the textbook, State and Local Government Law
(8th ed. 2016); and author of Balancing Acts’ The Reality
Behind State Balanced Budget Requirements (1996). He
has also written more than 75 law review articles. He
has served as a member of, or consultant to, several city
and state commissions in New York dealing with state
and local governance, including the Temporary New
York Commission on Constitutional Revision (1993-95).

Nestor M. Davidson, Albert A. Walsh Chair in Real
Estate, Land Use, and Property Law, Fordham Law
School. Professor Davidson’s research and teaching
focus on state and local government law, property law,
and affordable housing law and policy, and his articles
routinely appear in the nation’s top law journals.
Professor Davidson previously practiced with the firm of
Latham and Watkins and served as Deputy General
Counsel in the U.S. Department of Housing and Urban
Development.

Lawrence Friedman, Professor of Law, New England
Law | Boston. Professor Friedman teaches courses in
constitutional law and state constitutional law. He 1s the
coauthor of State Constitutional Law-: Cases and
Materials (5th ed. 2015), the series editor of the Oxford
Commentaries on the State Constitutions of the United
States, and the author of volumes in that series on the
New Hampshire and Massachusetts Constitutions.

James A. Gardner, Bridget and Thomas Black SUNY
Distinguished Professor University at Buffalo School of
Law. Professor Gardner is nationally recognized as an

* Institutional affiliations are listed for identification purposes only.
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expert in American state constitutional law. He is the
author of Interpreting State Constitutions (2005), co-
editor of New Frontiers in State Constitutional Law:
Dual Enforcement of Norms (2011), and the author of
more than thirty articles on the subject of state
constitutional law and federalism. He is currently the
Director of the Edwin F. Jaeckle Center for Law,
Democracy, and Governance, and from 2014 to 2017

served as Interim Dean of the University at Buffalo
School of Law.

Helen Hershkoff, Herbert M. and Svetlana Wachtell
Professor of Constitutional Law and Civil Liberties, New
York University Law School. Professor Hershkoff has
published widely on issues involving state constitutions
in law reviews including Harvard, Stanford, NYU,
Rutgers, and Fordham.

Justin R. Long, Associate Professor of Law, Wayne State
University Law School. Professor Long has authored
multiple invited publications in the Rutgers Law
Journals annual state constitutionalism issue, the
leading law review specially devoted to this subject. His
articles, essays, and book reviews address why state
constitutional courts follow federal jurisprudence (or do
not), state constitutional education rights, the
relationship between state and federal courts, and state
constitutional restraints on legislatures.

Donald Marritz has taught as an adjunct professor at
Gettysburg College and Penn State-Dickinson School of
Law and has been a civil legal aid attorney in
Pennsylvania for more than 40 years. His practice has
included several state constitution cases, including
Washington v. DPW, 188 A. 3d 1135 (Pa. 2018), in which
the state supreme court struck down a statute enacted in
violation of the legislative procedure provisions of the
Pennsylvania Constitution. He is the author of a law
review article and a book chapter about state
constitutional provisions prohibiting “special laws” and
guaranteeing “open courts.”

13



Kirsten Nussbaumer, Assistant Professor, Department
of Political Science and Law School; Associate Director,
Center for State Constitutional Studies, Rutgers
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