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ISSUES PRESENTED 

1. Does Wis. Stat. § 950.105 grant standing to crime victims like T.A.J. 
to assert their rights in criminal proceedings regarding in camera 
inspections of their private records? 

The Court of Appeals did not address this issue, finding that since 
there was standing for victims to assert their rights under the new 
2020 Wisconsin Constitutional Amendment, there was no need to 
determine if the same rights were provided in Wis. Stat. §950.105. 

2. Does the 2020 Wisconsin Constitutional Amendment to Article I, 
Section 9m apply retroactively? 

The Comi of Appeals answered: Yes. 

3. Does Atiicle I, Section 9m of the Wisconsin Constitution give crime 
victims like T.A.J. standing to asse1i their rights in criminal 
proceedings regarding in camera inspections of their private records? 

The Court of Appeals answered: Yes. 
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STATEMENT ON ORAL ARGUMENT AND PUBLICATION 

T.A.J. agrees that this case warrants oral argument and publication. A 
decision by this Court will clarify for victims, prosecutors, and defendants 
alike that Wis. Stat.§ 950.105 and Wis. Const. Art. I,§ 9m, separately and 
together, give victims standing to assert their rights in criminal proceedings 
regarding in camera inspections of their private records, including through 
written and oral argument. 
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STATEMENT OF THE CASE 

The procedural history set forth by Defendant-Respondent-Appellant 
Alan Johnson is generally accurate. T.A.J. adds key facts pertinent to this 
Court's analys is to clarify the following: 1) the District Attorney's position 
during the proceedings; and 2) the current procedural posture regarding the 
underlying Shiffra-Green proceedings. 

Facing multiple counts of sexual and physical abuse against two 
victims, T.A.J. and K.L.J. , Johnson filed a Motion for In Camera Inspection 
ofK.L.J. 's mental health and counseling records. 1 (R 11:13, 15:1-2). The 
District Attorney ("D.A.") did not file a written response or object to the 
release of K.L.J. 's records at the motion hearing. The trial court granted 
Johnson's motion, ordering K.L.J. to release her records for in camera 
review. (R 17: 1). 

Johnson later filed a second Shiffra-Green motion, the subject of this 
appeal, to access T.A.J.'s mental health and counseling records (R 21:1-3). 
Once again, the D.A. did not file a written response to Johnson's motion. By 
this point, T.A.J. and K.L.J. had each retained private counsel. T.A.J. filed a 
written response objecting to the motion and arguing his standing to 
participate, primarily under Wis. Stat. § 950.105. (R 39: 1-14). 

During what was supposed to be a hearing on the merits of Johnson's 
Shiffra-Green motion, counsel for T.A.J. argued that T.A.J. had standing to 
assert, orally and in writing, his right to privacy over his records in response 
to Johnson's motion. (R 57:1-45). Johnson opposed. (R 57:30-39). The D.A. 
took no position. (R 57:43). 

The court ruled orally that Wis. Stat. § 950.105 does not afford crime 
victims standing to file motions in criminal cases, citing In re Jessica J.L., 
223 Wis. 2d 622, 589 N.W.2d 660 (Ct.App.1998) as controlling law. (R 
57:45-51). The court scheduled a new hearing to decide the Shiffra-Green 
motion for T.A.J. 's records. (R 57:57-58). The cowi ruled that T.A.J. could 
not present arguments, in writing or orally, at that upcoming hearing. (R 
57:57-58). 

1 As this Court knows, such filings are known as Shiffra-Green motions based on the 
standard for which they are named, taken from State v. Shiffra , 175 Wis. 2d 600, 499 
N.W.2d 719 (Ct. App. 1993) and State v. Green, 2002 WI 68, 253 Wis. 2d 356, 646 N.W.2d 
298. 
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Prior to that hearing, T.A.J. filed an interlocutory appeal about the 
court's standing decision. (R 45: 1-20). The court stayed the Shiffra-Green 
hearing pending resolution of this appeal and has not rnled on the merits of 
Johnson's underlying motion. (R 52: 1-4). 

ST AND ARD OF REVIEW 

The issues presented in this appeal involve questions of statutory and 
constitutional interpretation, which this Court reviews de novo. See Nojjke v. 
Bakke, 2009 WT 10, 'j[9, 315 Wis. 2d 350, 760 N.W.2d 156; Dairyland 
Greyhound Park, Inc. v. Doyle, 2006 WI 107, 'j[l6, 295 Wis. 2d 1, 719 
N.W.2d 408 (citing Wagner v. Milwaukee Cty. Election Conun 'n, 2003 WI 
103, iJ18, 263 Wis.2d 709, 666 N.W.2d 816). 

ARGUMENT 

Crime victims like T.A.J. have the legal authority to be heard in 
criminal courts, through oral and written argument, in response to motions to 
inspect their private records. Victims in Wisconsin derive this authority from 
statutory and constitutional guarantees.2 Legal rights-including the rights 
of crime victims-lose their meaning without the enforcement mechanism 
of standing. 

Standing is critical both to individuals who have an interest in the 
adjudication of a legal issue and to our adversarial legal system itself. As the 
United States Supreme Court stressed in a general discussion of Article III 
standing, that unique personal interest is what makes the legal system 
effective. Baker v. Carr, 369 U.S. 186, 204, 82 S. Ct. 691 , 703 , 7 L. Ed. 2d 
663 , 678 (1962). The Baker Court explained that the essential standing 
question is "[whether] the appellants [have] alleged such a personal stake in 
the outcome of the controversy as to assure that concrete adverseness which 
sharpens the presentation of issues upon which the court so largely depends 
for illumination of difficult constitutional questions[.]" Baker v. Carr, 369 
U.S. at 204. 

2 These express rights to standing reflect well-rooted common law principles. When 
granted, standing confers on the individual in question the ability to make legal arguments 
by motion, orally, in w1iting, or by any other means of litigation. See State ex rel. Parker 
v. Sullivan, 184 Wis. 2d 668, 678 n.6, 51 7 N . W.2d 449 (1994). It is not uncommon for 
legislators to affinn or clarify the parameters of standing doctrine through legislation. In 
this state, legislators have enacted a victin1 rights statute including a provision entitled 
" Standing" and the voters have amended the state constitution to include provisions on 
standing. 
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which courts, attorneys, and interested patties can fully assert and understand 
victims ' rights under statutory and constitutional law. If this Comt affirms 
victims' standing under Wis. Stat.§ 950.105 and Article I,§ 9m(4), no doubts 
will remain about victims' ability to discern and assert their other rights. 

Given the pa1ticular need for certainty at this moment, T.A.J. 's 
response brief will begin by arguing that the plain language of Wis. Stat. § 
950.105 unambiguously provides T.A.J. (and other c1ime victims) standing 
to respond to Johnson's Shiffra-Green motion. The response will then 
address both the general question of whether Article I, § 9m applies 
retroactively in general, and the more specific question of whether that 
question applies to T.A.J. under the facts in this case. Finally, this response 
will argue that Article I, § 9111 both ratifies crime victims' existing statuto1y 
right to standing and grants additional constitutional rights to crime victims. 

I. Wis. Stat. § 950.105 Guarantees T.A.J. Standing to Argue Against 
Johnson 's Motion for In Camera Review. 

Despite this Cou1t' s order to address whether Wis. Stat. § 950.105 
affords standing to T.A.J., Johnson barely acknowledges, let alone engages 
with, the plain language of the statute titled "Standing."4 

Statutory interpretation "begins with the language of the statute." 
State ex. rel. Kalal v. Circuit Court for Dane Cty., 2004 WI 58, if45, 271 Wis. 
2d 633 , 681N.W.2d110 (citing Seider v. O 'Connell, 2000 WI 76, ifif43, 236 
Wis. 2d 211 , 232, 612 N.W.2d 659, 669). A reviewing court should give 
statutory language "its common, ordinary and accepted meaning," and 
technical or specifically defined words or phrases should be "given their 
technical or special definitional meaning." Id. (citing Bruno v. Milwaukee 
Cty. , 2003 WI 28, if8, 20, 260 Wis. 2d 633, 660 N.W.2d 656; Wis. Stat. § 
990.01(1)). To discern plain meaning, Wisconsin courts also look to context 
and structure- in other words, the relationship of the language to 
"surrounding or closely-related statutes"-to avoid "absurd or unreasonable 
results." Id. , if 46 (citations omitted). Courts read statutory language " to give 
reasonable effect to eve1y word, in order to avoid surplusage." Id. (citations 

4 Johnson claims to present a plain meaning reading, but his brief never takes the necessary 
first step. Rather than beginning with the language of Wis. Stat. § 950.105, Johnson 
immediate ly turns to isolated and unrelated phrases in Chapter 950 to assert that § 
950.105's words cannot mean what they say. 
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omitted). If this analysis provides a "plain, clear meaning," the Comi finds 
the statute unambiguous and ends its analysis there. Id. (citations omitted). 

Johnson concedes that the critical po1iions of Wis. Stat. § 950.105 
unambiguously grant victims standing. Yet he maintains that such standing 
is not applicable in this case, or in any instance of a request for in camera 
records. Johnson's reading of the statute is wrong and leads to absurd results . 
The plain meaning of key words in the "Standing" statute, verified by closely 
related statutes and legislative history, clearly establishes that crime victims 
have standing to assert their rights in criminal proceedings, including their 
right to oppose requests for confidential and privileged records. 

A. The Phrase "Right to Assert" Means that Victims Have 
Standing in the Plain and Clear Meaning of that Term. 

Wis. Stat. § 950.105 contains the following provision: 

Standing. A crime victim has the right to assert, in a court in the 
county in which the alleged violation occurred, his or her rights as 
a crime victim under the statutes or under article 1 section 9m, of 
the Wisconsin Constitution. This section does not preclude a 
district attorney from asserting a victim's rights in a criminal case 
or in a proceeding or motion brought under this section. 

The italicized language contains the key to this appeal-and, for 
victims, the courtroom. Merriam-Webster defines "assert" as "to state or 
declare positively and often forcefully or aggressively," or "to compel or 
demand acceptance or recognition of (something, such as one's authority)." 
Merriam-Webster, Definition of assert, https://www.merriam­
webster.com/dictionary/assert (last visited May 12, 2021). The Oxford 
English Dictionary provides similar meanings: "To maintain the cause of, 
take the pa1i of; to champion, protect, defend . .. To claim (something) as 
belonging to oneself or another, to declare one's right to, or possession of." 
Oxford English Dictionary (Vol. 1, 2nd Ed. 1989). "To asseti" thus means to 
argue actively and stake a claim over one's interests. "To asse1i" does not 
mean the passive recognition of a need. 

Black's Law Dictionary reinforces the inextricable connection 
between the verb "to assert" and the rights one possesses in the legal context: 
" [t]o state positively" or " [t]o invoke or enforce a legal right." Assert, Black 's 
Law Dictionmy (11th ed. 20 19). Legal rights, unlike natural rights, derive 
from laws codified by a given legal system. See Right, Black 's Law 
Dictionary (11th ed. 2019). Because asserting or enforcing a "legal right" 
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relies on a system of laws, it cannot be detached from regular cou1iroom 
proceedings. 

To "assert" a legal right means attempting to manifest it. If crime 
victims have the "right to asse1i" their legal rights , the ordinary meaning of 
those words necessarily must include the right to make legal arguments, 
request legal rulings, and otherwise engage in the system through which 
individuals obtain decisions about their legal rights. When Wis. Stat. § 
950.105 gives victims the right "to asse1i" their rights, it therefore also 
plainly gives them standing to argue and protect their rights. 

The statute title, "Standing," strongly supports this interpretation. See 
Raymaker v. Am. Family Mut. Ins. Co., 2006 WI App 117, if30, 293 Wis. 2d 
392, 718 N.W.2d 154 (titles aid plain language interpretation). Merriam­
Webster defines "standing" as "a position from which one may asse1i or 
enforce legal rights and duties." Merriam-Webster, Definition of standing 
(Entry 2 of 2), https://www.merriam-webster.com/dictionary/standing (last 
visited May 12, 2021 ). The common meaning of "standing" thus reinforces 
the common meaning of "assert." 

Together, the dictionary definitions of these words- the most 
important source to which courts tum to interpret a statute- confirm that 
Wis. Stat. § 950. 105 provides victims the right to pa1iicipate in and litigate 
proceedings about their rights. See Kalal, 2004 WI at if45 (citations omitted) . 

Under Johnson's interpretation, the right "to assert" means something 
he does not, or cannot, define. Rather than beginning with the words of this 
statute, Johnson begins from the faulty premise that victims' enumerated 
rights in Wis. Stat. § 950.04 define the plain language of Wis. Stat. § 950. 105. 
He concludes that because Wis. Stat. § 950.04 does not expressly delineate 
specific legal means through which victims can utilize their standing, no such 
means exist. He repeatedly contends that, because Wis. Stat. § 950.04 lacks 
an explicit right to "lodge legal arguments," " litigate," or "file motions," 
T.A.J. therefore lacks standing for the same. (D. Br. 31-32). In essence, 
Johnson argues that Wis. Stat. § 950. 105 would only afford crime victims the 
right to assert their rights if they had a separate right to assert their rights-a 
veritable Escher drawing in linguistic form that no legislature could 
reasonably intend to create. 

T.A.J., by contrast, relies on the dictionary definitions of the key 
tenns- " the right to assert .. . rights as a crime victirn"- to argue that Wis. 
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with or legally advise the victim, and must prioritize the interests of society 
in furtherance of prosecuting the crime at hand. See§§ 978.05- 978.06; Wis. 
SCR 20:3.8. 

The facts in this case demonstrate the potential for conflict between 
the interests of victims and prosecutors. If a prosecutor thinks it would be in 
the best interest of the case for the victim to disclose their records, or sees no 
strategic advantage in taking a position on the issue, that prosecutor would 
retain all of the discretion, but none of the motivation, to advocate for 
protection of the victim's privacy over their records. (See R 57:43). 

Because a prosecutor/DA is not a victim's lawyer, victims cannot 
compel a prosecutor to do what the victim wants. See e.g., Wis. Stat. §§ 
950.04(1 v)(i)-U). To require prosecutors alone to speak to the court on behalf 
of the victim would threaten both prosecutorial independence (by forcing 
prosecutors to argue positions they do not support) and the fundamental 
concept of victim rights (by forcing victims to depend on an interlocutor who 
cannot always prioritize their interests). 

Johnson cites only one statute- Wis. Stat.§ 978.05- in support of his 
assertions that victims cannot participate in motions for a victim's private 
records. As part of a chapter comprised largely of administrative and 
procedural rules establishing Wisconsin's statewide system of public 
prosecutors, Wis. Stat. § 978.05 sets out a general list of DA responsibilities, 
including "the sole responsibility for the prosecution of all criminal actions." 
In the context of the chapter and statute, "sole responsibility" means the 
authority to determine whether to prosecute a case and, through a unit, to 
ensure a prosecution is canied out. Nothing in § 978.05 limits the 
participation of third parties in criminal proceedings where they have legally 
protected interests at stake. Sections 978.05 and 950.105 are not mutually 
exclusive, and in fact, they can easily be harmonized. In sho11, Wis. Stat. §§ 
978.05 and 950.105 simply create distinct roles for district attorneys and 
crime victims based on their distinct legal interests.6 

6 Dismissing the independent authority afforded to victims via Wis. Stat. § 950.105 would 
require this Court to ignore not merely one or two words, but an entire sentence, of the 
Standing provision. T.A.J .'s reading, by contrast, gives reasonable effect to every word in 
the second sentence and clarifies that, under the new statutory provision, prosecutors 

remain an option, but not the only option, by which victims can assert their rights. 
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D. Related Statutes and Legislative History Confirm T.A.J.'s 
Argument that Wis. Stat.§ 950.105 Gives Victims Standing in 
the Ordinary Meaning of that Term. 

Closely related statutes and legislative history provide ample support 
for T.A.J. 's reading of Wis. Stat.§ 950.105. 

1. Related Statutes Support Independent Standing for Victims to 
Assert Respect for Their Privacy during Criminal 
Proceedings. 

Read together, Wis. Stat. §§ 950.04(1 v)(ag) and 950.105 reflect a 
clear concern for privacy rights manifested in a number of other statutory 
provisions. T.A.J. could exercise his § 950.105 right to standing to argue his 
rights under § 905.04 or § 146.82, his statutory rights to patient privilege and 
confidentiality respectively. See Wis. Stat. § 905.04 (codifying patient­
provider privilege); Wis. Stat. §§ 51.30, 146.48(1) (imposing a duty on 
providers to keep patients' health records confidential).7 As § 905.04 and § 
146.82 also pertain to record holders' privacy rights, they represent closely 
related laws that underscore the Wisconsin statutes ' consistent focus on 
protecting the privacy rights of its residents. Arguably, Wis. Stat. § 
950.04(1 v)(ag) incorporates all of these rights via use of the tenn "privacy." 

Courts have repeatedly recognized that privacy laws are pa1iicularly 
critical for crime victims, acknowledging this as a well-established policy 
concern. See e.g., Steinberg v. Jensen, 194 Wis. 2d 439, 459, 534 N.W.2d 
361 , 368 (1995) (protections exist to encourage patients to freely and 
candidly discuss medical concerns with their physicians by ensuring that 
those conversations will not be disclosed to a third person); State v. Lynch, 
2016 WI 66, i\63, 371 Wis. 2d 1, 885 N.W.2d 89 (citations omitted) (doctor­
patient privilege "serves the crucial purpose of ensuring that individuals­
especially individuals who may be suffering as a result of a traumatic 
experience, like sexual assault- can freely and openly communicate with 
and be treated by their mental health provider"); Jaffee v. Redmond, 518 U.S. 
1, 10, 116 S. Ct. 1923, 1928, 135 L.Ed.2d 337, 345 ( 1996) ("Effective 
psychotherapy ... depends upon an atmosphere of confidence and trust . .. 
[therefore] the mere possibility of disclosure [of confidential 
communications] may impede development of the confidential relationship 
necessary for successful treatment."). 

7 See also Health Insurance Portability and Accountabi lity Act ("HIPAA"), 45 C.F.R. 
164.512 (patients' federal protections over healthcare record confidentiality). 
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Demanding that a judge inspect a victim's privileged and confidential 
mental health records clearly implicates these imp01tant interests, 
underscoring the centrality of Wis. Stat. § 950. 105 to the goals of Chapter 
950. Privilege and confidentiality reassure crime victims that they can seek 
the help they need without the fear of emban assment or repercussions. They 
can report a crime without the fear of government invasion into their private, 
privileged conversations. These protections encourage victims to be honest 
with their healthcare providers and thus receive the care they need. No matter 
the sensitivities and sensibilities of a court, in caniera inspection breaks the 
seal of privilege. 

This is why victims like T.A.J. must be able to asse1t their rights over 
their records before a judge orders their review. 

2. The Legislative History of Wis. Stat. § 950.105 Further 
Verifies T.A,J. 's Interpretation. 

In 2005, the Schilling Court held that a crime victim outraged by a 
D.A. 's actions during closing argument could not obtain relief through the 
Crime Victim Rights Board ("CVRB") because the "fairness, dignity and 
respect for their privacy" language she relied on (pait of the old version of 
Atticle I, § 9m) was only a statement of purpose, creating no enforceable, 
self-executing right. See Schilling v. State Crim.e Victims Rights Ed., 2005 
WI 17, ifif20- 27, 278 Wis. 2d 2 16, 692 N.W.2d 623. The Legislature 
responded by amending Wis. Stat. § 950.04( L v) to create provision (ag), 
bestowing victims with the legal right " [t]o be treated with fairness, dignity 
and respect for his or her privacy by public officials, employees, or 
agencies." 2011 Wisconsin Act 283 (2011 A.B. 232). 

Critically, in the same Act, the Legislature created Wis. Stat. § 
950.105-enumerating victims' right to standing. Id. Since closely related 
statutes infonn intent, these twin amendments passed in the wake of Schilling 
demonstrate the Legislature's intent to give victims the ability to assert in 
court an enforceable right to respect for their privacy. Kalal, if 46 (citations 
omitted). Together, the hist01y of these provisions makes clear that the 
statutes provided victims with an individual right to respect for their privacy 
that they could independently enforce in court. The history of these 
provisions confinns T.A.J. 's interpretation of the statute. See e.g., United 
States v. Sahm, 2019 WI 64, if l 2, 387 Wis. 2d 259, 928 N.W.2d 545 (c 

Comts may use legislative history to confirm or "verify" a statute's 
plain meaning, even when it is unambiguous). 
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The drafting record clearly shows that the legislation was intended to 
give crime victims an independent means of enforcing their rights without 
relying on a prosecutor or the CVRB in light of the harassment a victim had 
experienced at the hands of former prosecutor and then-CVRB chair Ken 
Kratz. See Drafting Request by Rep. Andre Jacque, April 15, 2011 
(forwarding Memo from Wisconsin Coalition Against Domestic Violence 
Policy Coordinator Tony Gibart). The Drafting Request also cites Schilling 
as impetus for the legislation and explicitly links the new statutes to standing 
in criminal courts because "[ v] ictims should be able to seek redress from the 
court handling the case in which a violation has occurred." Id. The Request 
goes on to contemplate the need for victims to be able to ask "the court 
hearing the criminal case for an order protecting their rights" because 
" [p ]ractically speaking, in some cases, if a violation occurred, the court, and 
not the CVRB , is the only entity that can immediately correct the violation." 
Id. 

The passage in 2012 of Wis. Stat. § 950.105 occurred more than a 
decade after an appeals court decided Jessica JL. v. State (In re Jessica JL.), 

223 Wis. 2d 622, 589 N.W.2d 660 (Ct.App. 1998). Johnson repeatedly relies 

on to Jessica JL. to support his argument that a victim acts as a prosecutor 

by opposing a Shiffra-Green motion. Yet, as the Comi of Appeals 

recognizes, a victim's pa1i icipation in a Shiffra-Green motion does not 

infringe on a defendant's rights because the victim's input on the merits of 

the motion does not implicate the hallmarks of substantive criminal law. 

Relying on State v. Lagundoye, 2004 WI 4, ifif2 1- 22, 268 Wis. 2d 77, 674 

N.W.2d 526 (citations omitted), the Comi of Appeals reasoned that a 
victim's opposition to a Sh[ffra-Green motion is not dispositive of a 

defendant's criminality. More importantly, as a matter of law, Wis. Stat. § 
950.105 supersedes and abrogates this holding in Jessica JL. to the extent 

the decision is inconsistent with it. 

The legislative history strongly affirms that Wis. Stat. § 950.105 is 

intended to confer standing in just this type of situation, especially in cases 

where, as in the instant case, the trial prosecutor has not taken it upon 

themselves to represent to the circuit court a victim's interest in and right to 

respect for their privacy. (See R 57:43). 
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3. T.A.J.'s Interpretation Is Consistent with Gabler's 
Acknowledgment that§ 950.105 Offers Victims a Court-Based 
Enforcement Mechanism. 

In its first victim rights case after Schilling, this Court held that the 
CVRB could not "discipline" a judge for acts taken during a trial without 
violating the separation of powers. Gabler v. Crinie Victims Rights Bd. , 2017 
WI 67, if59, 376 Wis. 2d 147, 897 N.W.2d 384. Recognizing that its decision 
seemed once again to deny crime victims a remedy for their wrongs, the 
Court observed that victims had a powerful protection because "Wisconsin 
Stat. § 950.105 assures victims a mechanism for directly asserting their own 
rights in court." Id. 

T.A.J.'s case gives this Court the opportunity to fulfill the promise of 
Gabler by definitively holding that Wis. Stat. § 950.105 guarantees crime 
victims the same standing afforded to other interested litigants, including the 
rights to be heard, to take a legal position, to file motions, to demand action, 
and to seek a rnling on any issue that implicates their rights "under the 
statutes." 

II. The 2020 Amendment to Article I, § 9m of the Wisconsin 
Constitution Applies to T.A.J. Under the Particular 
Circumstances of this Case Regardless of How the Court Decides 
the Retroactivity Question. 

After initial briefing to the Court of Appeals had concluded, 
Wisconsin voters ratified a Constitutional Amendment to Article I, § 9m of 
the State Constitution. The Amendment, known popularly as "Marsy's Law," 
appeared on the ballot in the April 7, 2020 election. The Amendment went 
into effect on May 4, 2020, after the Wisconsin Election Commission 
certified the results. See 2020 Spring Election and Presidential Preference 
Vote, Statewide Referendum, Canvass Reporting System, County by County 
Report (WEC, May 4, 2020). 

In response, the Couii of Appeals requested supplemental briefing on 
how the passage of Marsy's Law would affect the current case, and 
specifically whether the new Amendment should apply retroactively to this 
case. In their supplemental briefs, T.A.J. and Johnson agreed that the legal 
principles set forth by Dairyland and Kayden Industries govern the 
retroactivity of a constitutional amendment in Wisconsin. See Kayden 

Indus., Inc. v. Murphy, 34 Wis. 2d 718, 731, 150 N.W.2d 447, 453 (1967) 
and Dairyland, 2006 WI at if22. Kayden considers the interaction between 
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ratifiers intended it to be self-executing; and (3) the text lacks an "express" 

indication that retroactive application was intended. See Wis. Const. Art. I, § 
9m.9 

The State's supplemental brief on retroactivity acknowledged the 

Kayden/Dai1y land rule but went on to reach a different conclusion from 
T.A.J. and Johnson. The State argued there were unique problems with 

applying the primary rule to this particular amendment. It noted: 

As amended, categorizing article I, section 9m as substantive, 
procedural, or remedial as a whole is difficult. The amendment is 
substantive, to the extent that subsections (1) and (2) define "victim" 
and identify and enumerate victim rights. The amendment also 
contains procedural and remedial elements[.] 

(Supplemental Brief of Plaintiff-Respondent, State of Wisconsin, 5). 

The State suggested that an adequate answer to the question of whether the 

Amendment as a whole was retroactive would require a twofold parsing of 

the Amendment: once to determine which parts affected substantive law and 

which affected procedural law; and a second time to determine which parts 
would have a prospective effect and which should be applied retroactively. 

In its decision, the Court of Appeals took a different approach to 
applying the Kayden/Dairyland rule. After agreeing the constitutional text 

did not include an express retroactivity provision, the Court of Appeals 

turned to extrinsic sources. Johnson, 2020 WI App at if32; see also 

Dairyland, 2006 WI at il22; Kayden, 34 Wis. 2d at 731. The Court of Appeals 

looked at key language throughout the Amendment and concluded that the 

Amendment applied retroactively because of the nature of victim rights in 

the criminal justice context: 
The 2020 constitutional amendment's delineation of 
rights of a victim to be heard in proceedings that may 
not occur for years after a case is initiated, such as 
sentencing, revocation, parole, and expungement 

9 A majority of states apply the same or virtually identical rule. See, e.g. , People v. Dean, 
Ill. 2d 244, 255-56, 222 Ill. Dec. 413, 418-19, 677 N.E.2d 947, 952-53 (1997) and State 
v. Fay, 173 N.H. 740, 745-46 (2020). 
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hearings, together with a requirement that a circuit court 
must act "promptly" on a victim's assertions of rights 
afforded to the victim under the amendment, are 
antithetical to the proposition that this amendment does 
not apply retrospectively to pending motions. 

Johnson, 2020 WI App at �~ �3�8�.� 

The opinion also cites, as support for its conclusion, truth in 
sentencing statutes which include express statements about an effective date, 
explaining that if the intent of the legislature was for prospective application 
of the amendment "we would expect to see language such as that which 
accompanied the implementation of these statutes." Id. at iJ38. The Court of 
Appeals decision seems to turn Dairyland on its head by using the absence 
of a statement of explicit intent for the amendment to apply retroactively as 
the strongest evidence for retroactivity. 

Taken together, the Court of Appeals' oplillon and the State's 
observations about the unique nature of this Amendment both identify what 
appears be a novel question oflaw: Should Kayden and Dairyland be applied 
to the amendment as a whole, or does the rule require courts to parse the 
elements of an amendment to determine which is procedural and which is 
substantive? After answering this question, a court must then decide which 
parts apply prospectively and which parts apply retroactively. No Wisconsin 
case has precisely addressed this question. 

The Court of Appeals' reasoning suggested there was something in 
the nature of victim rights that required retroactive application. Indeed, there 
are aspects of the Amendment that could potentially lose meaning if not 
interpreted as retroactive, and other aspects and possible interpretations 
which would encourage finding an intent for the law to be read as 
retroactive.10 This raises another series of questions about how the 
Dairyland!Kayden presumption could be used or rebutted. Once again, 
however, no Wisconsin cases address this question. 

In response to these novel questions, this Court could decide to clarify 
or amend the rule articulated in Kayden and Dairyland or delve into parsing 

10 These include the vesting of rights at time of victimization, the use of " throughout" the 
criminal process, and the emphasis on vigorously upholding the rights of all victims. 

18 

Case 2019AP000664 BR2 - T.A.J. Filed 05-13-2021 Page 24 of 37



Case 2019AP000664 BR2 - T.A.J. Filed 05-13-2021 Page 25 of 37



Case 2019AP000664 BR2 - T.A.J. Filed 05-13-2021 Page 26 of 37



Case 2019AP000664 BR2 - T.A.J. Filed 05-13-2021 Page 27 of 37



Case 2019AP000664 BR2 - T.A.J. Filed 05-13-2021 Page 28 of 37



Case 2019AP000664 BR2 - T.A.J. Filed 05-13-2021 Page 29 of 37



Case 2019AP000664 BR2 - T.A.J. Filed 05-13-2021 Page 30 of 37



Case 2019AP000664 BR2 - T.A.J. Filed 05-13-2021 Page 31 of 37



Case 2019AP000664 BR2 - T.A.J. Filed 05-13-2021 Page 32 of 37



Case 2019AP000664 BR2 - T.A.J. Filed 05-13-2021 Page 33 of 37



Case 2019AP000664 BR2 - T.A.J. Filed 05-13-2021 Page 34 of 37



Case 2019AP000664 BR2 - T.A.J. Filed 05-13-2021 Page 35 of 37



Case 2019AP000664 BR2 - T.A.J. Filed 05-13-2021 Page 36 of 37



Case 2019AP000664 BR2 - T.A.J. Filed 05-13-2021 Page 37 of 37


