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COURT OF APPEALS OF WISCONSIN
DISTRICT 2

TOWN OF WATERFORD,
Plaintiff — Respondent

VS. Appeal No: 2019AP000737
Circuit Court: 2018CvV000828
CHRISTOPHER PYE,
Defendant — Appellant

ISSUE PRESENTED

Can the Citation issued by the Town of Waterford
(hereinafter “Respondent” or the “Town”) to Christopher Pye
(hereinafter “Appellant”) for violation of the Town’s
municipal ordinances adopting Wis. Stat. § 346.63(1) after
the time period established by Wis. Stat. 8 893.93(2)(b) be
cured by the doctrine of “Equitable Tolling?”

The trial court answered this question, “Yes.”

STATEMENT ON ORAL ARGUMENT AND PUBLICATION

Respondent agrees with Appellant that there does not
appear to be any need for oral argument in this case as the
issues can be addressed by the parties” briefs. Respondent
further agrees that this type of appeal is generally
addressed to one judge of the Court of Appeals and is not

published.
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STATEMENT OF THE CASE

Appellant’s brief accurately states the history of
this case and Respondent will not restate it aside from a
few brief clarifications. This matter stems from a traffic
accident that caused Injury to a pedestrian. As a result
of the incident, Officer William Jeschke of the Town of
Waterford Police Department issued three citations:
W026710-5 (OWI 1st Causing Injury), W022773-5 (Prohibited
Alcohol Concentration), and W026743-3 (Inattentive
Driving). The citation for Inattentive Driving was solely
a municipal citation, but the other two citations led to
criminal charges being issued by the Racine County District
Attorney iIn Circuit Court cases 14CT727 and 15CF428.

Appellant’s brief correctly notes that, at the time,
the resulting criminal charge of “Causing Injury by
Intoxicated Operation of a Motor Vehicle,” a violation of
Wis. Stat. § 346.63(6), required that the injured victim
sustain “Substantial Bodily Harm” as defined under Wis.
Stat. § 939.22(38). The criminal charges were ultimately
dismissed as the Injuries to the pedestrian did not
apparently rise to the requisite level for the prosecution
to prove its case in circuit court. The dismissal occurred
on June 13, 2016, which was only eleven days prior to the

expiration of two years following the traffic incident.
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The Town was not informed by the Racine County District
Attorney’s Office of the dismissal. Officer Jeschke did
not learn of the dismissal until sometime in October 2016,
and municipal citations regarding the incident were
subsequently issued November 19, 2016.

ARGUMENT

The Town’s violation of the Statute of Limitations may
be cured by the doctrine of Equitable Tolling.

There i1s a relative lack of caselaw on the issue of
the statute of limitations with respect to the issuance of
municipal citations. The Appellant’s brief does cite a
case in which an OWI citation was issued within the
statutory time period but later dismissed without
prejudice. The Court of Appeals in City of Waukesha vs.
Murphy, 2012 WI App 1, 338 Wis. 2d 211 (Ct. App. 2011) held
that the City’s motion to reopen i1ts case against Murphy
was not barred by the two year statute of limitations
despite being more than two years after the alleged
violations and issuance of the original citations. This
case 1s factually i1napposite to the instant matter.

In the current matter, no municipal citations were
issued until after the time limit set by Wis. Stat. §
893.93(2)(b) had run. As mentioned above, the reason that

municipal citations were not iIssued was due to the fact
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that there were criminal charges issued and pending that
stemmed from the same incident. The Town was not informed
of or aware of the dismissal of the criminal charges until
after the expiration of the two year statutory period and
the Town promptly issued the municipal citations upon
learning of the dismissal.

While there is very little caselaw regarding the
statute of limitations on municipal ordinance violations,
the doctrine of equitable tolling of a statutory time
period is well-developed In Wisconsin cases. In a recent
Wisconsin Supreme Court case, State v. Zimbal, 2017 WI 59,
375 Wis. 2d 643, 896 N.W.2d 327, Chief Justice Roggensack
provided a description of the doctrine of equitable
tolling. “Equitable tolling is a remedy that permits a
court to allow an action to proceed when justice requires
it, even though a statutory time period has elapsed.”
Zimbal, at 65. Chief Justice Roggensack further states
that “[e]quitable tolling focuses on whether there was
excusable delay by the plaintiff.” 1d. At 65. The United
States Supreme Court, iIn a unanimous decision In a case
arising out of Wisconsin, provided further clarification on
the doctrine of equitable tolling. The United States
Supreme Court, quoting Holland v. Florida, 560 U.S. 631,

649, 130 S. Ct. 2549, 177 L. Ed. 2d 130 (2010) held that:
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[A] litigant is entitled to equitable

tolling of a statute of limitations only if

the litigant establishes two elements: *“(1)

that he has been pursuing his rights

diligently, and (2) that some extraordinary

circumstance stood in his way and prevented

timely filing.” Menominee Indian Tribe v.

United States, 136 S. Ct. 750, 755, 193 L.

Ed 2d 652 (2016).

In the instant case, the Town issued the original
citations that led to the criminal charges shortly after
the incident occurred. Once referred out to the Racine
County District Attorney, the Town had essentially no role
in the pursuit of criminal charges at the county level. As
is the common policy and practice, the Town deferred
issuing its own municipal citations due to the pending
criminal charges arising from the exact same traffic
accident. Once the Town learned that the criminal charges
were dismissed, the Town acted promptly in issuing
municipal citations.

The facts In this matter certainly support Chief
Justice Roggensack’s description of when equitable tolling
of a statute of limitations is appropriate. The only
reasons for the delay by the Town were due to the dismissal
of the criminal charges by the Racine County District
Attorney iIn such close proximity to the expiration of the

statutory deadline, and the fact the Town was not aware of

the dismissal until after said expiration. The Racine

5
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County District Attorney did not inform the Town of the
dismissal and the Town had no reason otherwise to know of
the dismissal. The facts also support allowing the present
action to continue iIn the interest of justice. If the
Town’s citations are dismissed as time-barred, the Town 1is
essentially penalized for the Racine County District
Attorney’s decision to wait so long to dismiss the criminal
charges. The Town is then left without any recourse due to
the delay by an unrelated entity.

The facts In the case at bar also satisfy both
elements of the test for equitable tolling of the statute
of limitations as set forth by the United States Supreme
Court in Menominee Indian Tribe v. United States. The
elements of the test require that the Town pursued its
rights diligently and also that there were extraordinary
circumstances that prevented the Town from timely issuing
its citations. The Town did, in fact, pursue its rights
diligently. The Town issued the original citations that
led to the criminal charges shortly after the incident
occurred. Further, as soon as the Town learned that the
criminal charges were dismissed by the Racine County
District Attorney, the Town promptly issued its municipal
citations. As mentioned above, the Town deferred issuing

its own municipal citations due to the pending criminal

6
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charges stemming from the same incident. The Racine County
District Attorney did not dismiss the criminal charges
until only eleven days prior to the expiration of the
statutory deadline. The Racine County District Attorney
failed to inform the Town of the dismissal, and the Town
did not learn of the dismissal until months later and after
the expiration of the statute of limitations. Certainly
this set of facts is extraordinary as the Town could not be
expected to act on something on which 1t had no knowledge.
The Appellant argues that the Town fails to meet the
requirements set forth in the above test as the
circumstances were entirely within the Town’s control. The
Appellant argues fTirst that the Town, by Officer Jeschke,
was iIn control as it made a mistake of law as to whether
the defendant could be charged with Causing Injury by
Intoxicated Use of a Motor Vehicle. In this case, there
was a traffic accident that caused an iInjury to a
pedestrian. Officer Jeschke issued citations that led to
criminal charges by the Racine County District Attorney.
The Racine County District Attorney was responsible for
prosecution of the criminal charges and, at this point, the
Town was no longer entirely in control of the
circumstances. The Racine County District Attorney’s

discovery that the iInjuries to the pedestrian did not seem

-
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to rise to the requisite level to prove the case, as well
as the subsequent dismissal of the criminal charges, were
both factors outside the Town’s control. Once the Town
learned of the dismissal, and the matter was back within
the Town’s control, the Town issued 1ts municipal
citations.

The Appellant also argues that the Town could have
maintained control throughout the two-year statutory time
period In two ways. First, the Town could have issued its
own municipal citations concurrently with the criminal
charges for the same incident. Second, the Town could have
monitored the status of the criminal charges electronically
through the Wisconsin Circuit Court Access website
(hereinafter “CCAP”).

As mentioned above, It is common practice for a
municipality to defer issuing 1ts own municipal citations
when there are pending criminal charges arising from the
exact same incident. To require a municipality to issue
its own municipal citations in order to potentially
preserve its rights down the road In an extraordinarily
rare situation such as this, is extremely duplicative and
inefficient. Municipalities, with limited budgets and
resources, would be required to greatly increase their

caseload to preserve rights in the event criminal charges
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are dismissed elsewhere in the eleventh hour prior to the
expiration of the statute of limitations. |If
municipalities took to this practice, defendants would then
be forced to defend multiple, and essentially the same or
similar, charges, all arising from the same incident, iIn
multiple locations. This becomes burdensome to defendants,
municipalities, as well as to the various court systems.
Along the same lines, requiring that a municipality
monitor the status of criminal charges on CCAP for
incidents they may be able to issue municipal citations is
unnecessarily burdensome. While it is true that CCAP can
provide an easy and convenient way to monitor cases, that
ease and convenience depends on the volume of cases to be
monitored. It is inevitable, especially over any sizable
length of time, that a municipality will have a very large
number of iIncidents that result in criminal charges for
which the municipality could also issue municipal
citations. Again, given the limited budget and resources
of municipalities, It is not practical or feasible to
require such monitoring. |If the Town’s citations are
dismissed as time-barred, the end result is that, moving
forward, the Town, and municipalities in general, would be
forced to choose from one of the overly burdensome options

above.
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CONCLUSION
For the reasons outlined above, the Respondent
respectfully asks that the Court of Appeals affirm the
decision of the lower court that the statute of limitations
was equitably tolled for the issuance of the Town of
Waterford®s municipal citations.

Dated this 4th day of November, 2019.

/s/

Anthony J. Kryshak 11, SBN 1063950
Attorney for Respondent

Michael F. Dubis, S.C.

208 E. Main St.

Waterford, WI 53185

Tel 262-534-6950

Fax 262-534-7367
anthony@kryshaklawoffice.com
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