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INTRODUCTION

In his response to the State’s Brief-in-Chiefhirstcase,
Overvig argues four things: the trial court had alhority to
apply Wis. Stat. § 346.65(2)(cm), the legislatuntended
broad application of the statute, the rule of kemipplies, and
that the discretion of the trial court is an iss(lResp’'t Br.)
However, contrary to Overvig’s misinterpretatiome tState is
not asserting that Wis. Stat. 8 346.65(2)(cm) duespply in
St. Croix County. (Resp’t Br. 5.) The State’s arguminis that
the statute does not apply in this case; thatasptirpose for
the State’s appealSée generally Pet'r's Br. 4.)



e ————mm—m—m—m——m—m—m—m—m—m—m——m—m—ms—m—m—m—m—m—m—m——m—m—m—m—m—m—m—m—m—m——m—m—m—m—m—m—m—m—m—m——————
Case 2019AP001786 Reply Brief Filed 04-20-2020 Page 5 of 10

ARGUMENT

THE TRIAL COURT ERRED IN APPLYING WIS. STAT. §
346.65(2)(cm)AT OVERVIG’'S SENTENCING .

A. THE STATUTE DOES NOT APPLY SIMPLY
BECAUSE A TREATMENT COURT EXISTS IN THE
SENTENCING COURT'S COUNTY, NOR SIMPLY
BECAUSE THE OFFENDER SUCCESSFULLY
COMPLETES PROBATION THAT INCLUDES
ALCOHOL TREATMENT.

Overvig acknowledges that Wis. Stat. § 346.65¢8)(c
contemplates treatment couttsThe crux of Overvig's
argument, apparently, is that “the statute appliesnever the
County [sic] has a drug treatment court.” (Resp't B) He
repeats, “[t]he statute does not specifically regjtihe use of a
drug court,” just that one exists. (Resp't Br. 7.)

This interpretation ignores the entire purposeths
statute, which is explained in the Wisconsin Ledisk
Council Act Memo for 2009 Wis. Act 100 (“Memo”): A@0O0
allows “any county, at its option, to develop arse @ program
(currently permitted in Winnebago County) providirg
sentencing option that allows the period of impnisent of an
OWiI-related violator to be reduced if the violasorccessfully
completes a period of probation that includes attahd drug
treatment.” 1 6. Therefore, when the county “use[sfogram”
- and the offender is actually in the program amwhgletes it -
the statute applies. The courtWilliams described Wis. Stat.
8§ 346.65(2)(cm) as “allowing a reduction of the fooement
period if the offender completes ‘a probation périthat

Ln its Brief-in-Chief, the State consistently ushd phrase “Treatment
Court” when referencing what thelliams court described as a
“probation treatment program.” 355 Wis. 2d at 6@54eanwhile,
Overvig uses the phrases “drug treatment court™dnay court”
interchangeably. We are all indisputably refertioghe same thing.
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includes alcohol and other drug treatment’ in gertaunties.”
2014 WI 64, 355 Wis. 2d 581, 602, 852 N.W.2d 46fe T
“certain counties” referred to means those courtiashave a
treatment court program like the one that existed/innebago
County. The mere existence of a treatment cougrara in a
county, like St. Croix County, does not mean thatuse
automatically applies even if Treatment Court i$ o@ered.
That would be an absurd result which would circuntva
primary goal of statutory interpretatidag., Sateexrel. Kalal

v. Circuit Court, 2004 WI 58, 144, 271 Wis. 2d 633, 681
N.W.2d 110. Overvig’s interpretation is based pyrahd
solely on the language of the statute and nothisgy &e fails
to consider the statutory history, legislative diigt context,
and purpose of Wis. Stat. § 346.65(2)(cm). Ovesvigethod
of statutory interpretation is not the proper methihe State
explained the proper procedure for statutory intsgdion in
its Brief-in-Chief.

Despite the crux of Overvig's argument, however, h
also posits that Wis. Stat. § 346.65(2)(cm) is @pple
whenever a person successfully completes alcokatrrent
and successfully completes probation that includiesy or
alcohol treatment.(Resp’t Br. 7.) Again, this can only be true
if the treatment includes treatment court, givea tontext,
history, and purpose of the statute.

2 Qvervig misunderstands the State’s argument wheallbges that “the
State is wrong that the statute requires successfupletion of
probation prior to entry of a mandatory minimumtseeed [sic].”
(Resp't Br. 6.) That is not the State’s argumetiie Tperiod of
imprisonment” is “reduced” after successful complef probation that
includes alcohol and drug treatment which, givenittierplay of the
relevant statutes and history, must include treatroeurt. (Memo.)

Wis. Stat. § 346.65(2)(cm) states: “[I]f the persmecessfully completes
a period of probation that includes alcohol anceotirug treatment, the
period of imprisonment shall be” reducédother words, the offender
must serve the minimum term of imprisonment; addai imprisonment
time may be ordered but stayed pending successfupletion of
Treatment Court.
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B. THE LEGISLATURE INTENDED WIS. STAT. 8
346.65(2)(CM) TO BE APPLIED IN LIMITED
CIRCUMSTANCES.

Overvig next argues that the legislature intentres
statute to be applied broadly but provides limsegport and
legal authority for his position. (Resp’t Br. 7-®$§ highlights
“Section 46 of 2009 Wisconsin Act 109 [sic]” to neakhe
sweeping assertion that the legislature meantrialdle courts
to enter lesser sentences whenever the defendanietes a
probation period that includes alcohol and otheugdr
treatment.” (Resp’t Br. 8-9.) True, Act 100 expathdine
applicability of Wis. Stat. 8 346.65(2)(cm); howeyvas the
State explained in its Brief-in-Chief, Act 100 islyp available
for application in limited circumstances. (10-1Dyervig’'s
argument is a leap that once again ignores thesggiitistory,
and purpose of the statute.

C. THE RULE OF LENITY IS INAPPLICABLE IN
THIS CASE.

Next, without even arguing that Wis. Stat. §
346.65(2)(cm) is ambiguous, Overvig argues thatrtie of
lenity applies. (Resp’t Br. 9.) Overvig proclaintst the rule
of lenity is appropriate because the legislatucertit specify
that “probation must be completed prior to entry thé
alternative minimum sentence.” (Resp’t Br. 10.sEieven if
true, this does not make the statute ambiguousorfsec
Overvig’'s proclamation is not true and not a logica
interpretation of the statute. Overvig’'s undevetbpegument
that the rule of lenity automatically applies shltbgd unheeded
for another reason: the statute’s legislative nystas, again,
outlined by the State in its Brief-in-Chief, clagi$ the intent of
the legislature. “[T]he rule of lenity applies onif two
conditions are met: (1) the penal statute is andaguand (2)
we are unable to clarify the intent of the legistatby resort to
legislative history.”Sate v. Villamil, 2017 WI 74, | 27, 377
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Wis. 2d 1, 14, 898 N.W.2d 482, 488 (citation onuljteSo even
if the statute is ambiguous, the intent of the digure is
clarified by legislative history. For these reasahe rule of
lenity does not apply in this case.

D. COURT DISCRETION IS NOT AN ISSUE IN
THIS CASE BECAUSE THE ISSUE INVOLVES
STATUTORY INTERPRETATION.

Overvig's argument regarding the circuit court’s
discretion in this case is misplaced. The issumaatl is not one
regarding the trial court’s discretion because t@igurt's
review is de novo: “The interpretation and applimatof
statutes to undisputed facts are questions of ldichwwe
decide de novo.Zate v. Eastman, 220 Wis. 2d 330, 334-35,
582 N.W.2d 749, 751 (Ct. App. 1998) citation ondtte

CONCLUSION

For the reasons herein and outlined in the St&eés-
in-Chief, the circuit court erred when it appliedsWStat. §
346.65(2)(cm) to Overvig’'s sentencing. The ciraatrt was
aware that the statute applies in limited circumsés and that
there were “hoops that got to be jumped througR.”37, 3:6-
17; R. 38, 23:19-23.) The circuit court knew thegmse of the
statute but applied it anyway, because it beliekecbuld,
simply because it had done so once before. (R238-14.)
The circuit court erred. Therefore, this Court ddeemand to
the circuit court for resentencing consistent i legislative
intent of Wis. Stat. § 346.65(2)(cm).

Dated this ___ day of April, 2020.
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