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ARGUMENT 

INTRODUCTION 

Both parties agree that to prevail in a malicious prosecution action, 

the plaintiff must show that she was successful in defending against the 

initial lawsuit where she was the defendant. Moreover, both parties accept 

that "where the original proceeding has been terminated without regard to 

its merits or propriety by agreement or settlement of the parties, '' that 

original action cannot form the basis of a subsequent malicious prosecution 

lawsuit. Finally, both parties agree that actions that are dismissed "'solely 

by the procurement of the accused as a matter of Javor, or as a result of 

some act, trick, or device preventing action and consideration by the court" 

also cannot support a malicious prosecution action as well. [Lechner v. 

Ebenreiter, 235 Wis. 244, 252,292 N.W. 913 (1940)] 

The narrow issue on appeal is whether "where the original 

proceeding has been terminated without regard to its merits or propriety 

NOT by agreement or settlement of the parties, but by voluntary dismissal 

by the tort defendant" can a malicious prosecution action be pursued. 

Chad has largely abandoned a primacy argument raised in the lower courts, 

and while still relying on the Pronger footnote (Pronger v. O 'Dell. 127 

Wis. 2d 292, 297, 379 N.W.2d 330 (Ct. App. 1985)), argues that his 
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unilateral dismissal of the original tennination of parental rights action is 

an "act ... preventing act ion and consideration by the court'' that precludes 

a subsequent malicious prosecution action as a matter of law. His 

arguments are unsound 

I. CHAD ABANDONED A PRIMARY CLAIM HE 
ADVANCED IN THE LOWER COURTS. 

In trial court proceedings [Rl3; 14]. and in his Court of Appeals 

Brief, Chad argued that Lechner. supra, 1 created four types of outcomes 

in the initial lawsuit that barred a subsequent action for malicious 

prosecution. In the trial court. he claimed [underlining added]: 

Lechner, Wisconsin Supreme Court gives you four 
exceptions to the favorable resolution. One is 
terminated without respect to its merits. This was 
not terminated with respect to its merits. Two, 
termjnated by agreement or stipulation .... 

This was echoed in Chad's Court of Appeals Brief, which reads at Pages 

8-9 [underlining added I: 

Lechner. quoting 18 R.C.L. p. 25, § 13. with approval. srared: as follows: 

It is generally lteld tltal wllere the original prlJceetfing /u,s 
been terminated wit/rout regard lo its merits or propriety by 
agreement or settlement of the parties, or solely by the 
procurement of the accused as a matter of fin•or, or as a 
result of some act, trick, or device preventing t1ctim1 and 
considerati<Jn hy t/1e court, there r~ no .fud, termination as 
may he availed of for the p11rpose of an action for malicious 
prosecutio11. 

-2-
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(T)here are four types of termination tha.t 
generally preclude a finding of favorable 
resolution ofthe prior proceeding: (I) the original 
proceeding has been terminated without regard to 
its merits; (2) the original proceeding has been 
terminated without regard to the case's propriety 
by agreement or settlement of the parties; .... 

Cheyne addressed this contention in her Supreme Court Initial Brief. 

explaining that Chad's treatment of (I) and (2) as separate phrases was a 

warped construction of the Lechner language: the clause "by agreement or 

settlement of the parties" modifies the clause ·-where the original 

proceeding has been terminated without regard to its merits or propriety" 

such that there is but a single phrase: ··wl,ere tJ,e original proceeding has 

bee11 termi11atell wit/wut regard to its merits or propriety by t1greeme11t 

or settleme11t of tl1e parties." The language necessarily implies that where 

there is a tennination without regard to the merits of the initial action not 

arising out of an agreement or settlement. the dismissed action can be the 

basis of a malicious proseeution action. 

In his Supreme Court Brief. it appears that Chad has abandoned the 

argument that Lechner describes four outcomes that preclude subsequent 

malicious prosecution actions. Yet. despite belatedly recognizing that 

Lechner spells out only three such circumstances, Chad claims that the 

Pronger footnote - which failed to include the .. by agreement or 

-3-

Case 2019AP001918 Third Supreme Court Brief Filed 12-17-2020 Page 7 of 19



settlement'" modifier - mcrdy enunciated existing law and is consistent 

,\ ith Lechner and its progeny. It is not. 

II. PRONGERISANINCOMPLETE STATEMENT 
OF THE LAW. 

If Pranger comph:tdy stated the law. the "by agreement or 

settlement" language in Lechner is rendered entirely without meaning or 

effect. As argued in Chcync·s Initial Brkt: if Pranger is correct. the 

language might as well have been "where the original proceeding has been 

terminated without regard lo its merits ur pruprie~v hy agreement or 

settlement of the parties and/or not by agreement or settlement of the 

parties. ··-· This covers the universe of dismissals not on the merits. 

Second. if having t:overcd the universe of dismissals not on the 

merits. why address dismissals resulting from acts. tricks or devices? They 

Similarly. in Tower Special Fucilities. Inc. v. Im•. Clun. Inc., I 04 Wis. 2d ~21. '227-
.::!8. 31 I 1\l. W.2d 2'.!5 (Ct. App. 1981 ). the Coun of Appeals stated: 

The record in this cu.l't' r.-1·eal.~ //wt the original proceedb1K 11·vs 

terminuted pursua11t to a ,\'lipulation. emered i111o by Tower um/ 
the defe11da111s in tlw imta111 udio11. fi.,r Jismis.wl with prejudice 
mu! without cost.1· to any party lo 1/w .\tipula1io11 ... the dismis.5al 
was ordered pur.-.uant to .,-ripulation, without reKard lo the merir.1 

or proprie~i· ,~(the proceeding 

lfall dismissals not lm the merits arc fatal to a '.-oubs~qu1:nt rnaliciou,, pros.:cution 
action. the Tower CllUrt cnu Id sirnpl) ha, c said so. as it ,vould be cntirdy irrdcvant 
that there was a stipulation. Prcm~r:r \\ould r.:ndcr the emphasized language in 
Tmrer as juperfluous a-, the language in /,eclmer. 

-4-
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would already be excluded because they arc part of the um\crse of 

dismissals not on the merits. 

Third. the underlying action in Lechner action \\:as dismissed when 

the dt:fendant therein (tort plaintiff) agreed to tum over certain properly to 

a third party. There \\'as no exonerating verdict. nor \Yas it clear that tbe 

state conceded a lack or evidence. There \\>as no dismissal on the merits: 

instead. there was an agreement between the dcfendant therein <1nd the 

district attorney that resulted in the dismissal. lf Pranger correctly stated 

thl.' law. the malicious prosecution action would not lie. However. the 

Lechner malidous prosl.'cution action ,vas deemed viable bl.'cause the 

agreement was one not impliedly admitting probabk cause. Since a 

diametrically opposite result is obtained by applying Pranger to Leclmer·s 

facts. the claim that the cases are consistent is untenable. 

Fourth. Lechner quoted various authorities for the proposition that 

settlements admit (at kast implicitly) the existence of probabk cause.~ 

There is no such admission. explicitly or implicitly. when a plaintiff 

unilaterally withdrmvs his complaint. If Prunger is correct. why bother 

"Tile rea.wm for tltis rule iJ that wltere the termination of the case i.•• brought 
ab()ut hy " compromi.\·e t,r settlement between tlte partie.\·, 1111tler.\·tt111di11f:b' 
e11tered inla, it is suclt 1111 admi'o.'iitln that there wus pmhable cauw tltat tlte 
plaintiff cannot afterwards retrad it and try the que!ilfon, which hy set1/i11g he 
waboed." ledmer .. ,upra at 15::!. 
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explaining why a settlement disqualifies the action from acting as the basis 

for a malicious prosecution action? 

In sum, the.Pranger footnote is contradicted by this Court's holding 

in Lechner. Perhaps recognizing that the dismissal of his termination of 

parental rights action was not "by agreement or settlement of the parties," 

Chad now argues that the voluntary dismissal was tcnninated as a result of 

··some act, trick, or device preventing action and consideration by the 

court. " This argument. too. must fail. 

III. CHAD MISCONSTRUES LECHNER'S "SOME 
ACT, TRICK, OR DEVlCE PREVENTING 
ACTION AND CONSIDERATION BY THE 
COURT.'' 

Chad asserts that his unilateral withdrawal of the termination of 

parental rights petition was an .. act'" that prevented the trial court from 

considering the TPR action on the merits so as to fit within the language of 

Lechner:1 He cites the trialjudge·s comment in support [R.13; 28. Chad·s 

Briet: at 14] [emphasis added]: 

I think that clearly there was a result of some 
action bv tlte defendant i11 tltis action that 
prevented the action and consideration by the 
Court in the previous action. 

4 {Wfl,ere tlie original proceeding /,as been terminllted ... as a result of some act, 
trick, or device preventing action ,md consideration by the co11rt .... " 

-6-
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However. in order for an act (or trick or c..kvicc) to preclude a 

finding of an successful outcome for the defendant (the plaintiff in the 

malicious prosecution action). the act. trick or device must have been 

something performed by the defendant in the initial action. not th1.: 

plaintiff in the initial uctiun. fur multiph: reasons; 

1 . 1 fa plaintiff commences an action without probable cause 
and with malice towards the defendant. it ddics all logic to 
allow that plaintiff to avoid being sued for malicious 
prosecution action by llis own act, trickery. or dei•ice. 
Conversely. if the ddcndant in the initial action escape..., a 
decision on the merits by some act. trick or device. it makes 
perfect sense to bar a subsequent claim for malicious 
prosecution. This is simple logic: when the plaintiff in the 
initial action escapes an adjudication on the merits by 
employing some act. trick or device. one can infer that the 
action lacked merit. In contrast. \\·hen the defendant escapes 
an adjudication on the merits . it in no way suggests that the 
cause of action lacked merit. 

.:2. The foregoing approach is consistent with other situations 
where courts look to whether a dismiss.JI suggests a lack of 
mi:rit. For example. when a case is dismissed due to thi: 
statuti: of limitations. it is not a dismissal that implies 
anything about the underlying merits, and a malicious 
prosecution action will not lie. Convcrsdy. if a case is 
dismissed for lack of prosecution or l<Jr a failure to comply 
with discovery. it permits the inference that the case was 
mcritlcss (why dse would a plaintiff fail to move forward). 
and a subsequent malicious prosecution action will lie."' See: 
Vi tauts M. Gulbis. Nature of Termination of Civil A cl ion 

/\I lowing a malicious prosecution action 10 he pursued <.locs not mean that all such 
dismissals will be enough. A failure to prosecute could indicate a lack of funds or 
ill health un the plaintiff's pan. It -.impl~ presents a triahlc question of fact ~)Jl 

\\hether the outcome was or \\as not successful. 

-7-
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Required to Satisfy Element of Favorable Termination to 
Support Action.for Malicious Prosecution, 30 A.LR. 4th 572. 
§2[aJ (2020}. See also: Selby v. 0 'Dea, 156 N.E.3d 1212. 
1105 (Ill. App. 2020). quoting Frey v. Stoneman. 722 P.2d 
274. 278 (Ariz. 1986) (en bane) [internal citations omittedJ: 

When a termination or dismissal indicates 
in some fashion that the accused is innocent 
of wrongdoing it is a favorable termination. 
However, if it is merely a procedural or 
technical dismissal it is not 'favorable .... 
Thus, a dismissal pursuant to a statute of 
limitations is not a favorable termination .... 
A dismissal for failure to prosecute is not 
p.rocedural, and is a favorable termination 
which indicates the innocence of the 
accused if it reflects on the merits of the 
action. 

3. Cases from other jurisdictions support this approach. For 
example, in a New York case [Halberstadt v. Nei,v York life 
Ins. Co .• 86 N.E. 801. 804. (Ct. App. NY. l 909)], the 
plaintiff had (while a defendant in the initial action) escaped 
from the country and eluded the jurisdiction of the court 
until after the passage of the statute of limitations. This was 
viewed as an action inconsistent with the kind of success 
required for the tort of malicious prosecution (an act, trick or 
device by the defendant in the initial action). Similarly. 
when a man acting on advice of counsel stayed out of the 
charging state until he could no longer be prosecuted. that 
was enough for the South Dakota courts to dismiss his 
subsequent action for malicfous prosecution (again, an act, 
trick or device by the defendant in the initial action). As the 
latter state·s high court wrote (quoting the New York case 
with approval) in Stauffacher v. Brother, 292 N.W. 432,434 
(S.D. 1940): 

As we view this record, element three as 
above stated is lacking. Element three 
requires the bona fide determination of the 

-8-
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original proceeding in favor of the present 
plaintiff. This court in the case of 
Baumearten v. Mathieu, 39 S.O. 584, 165 
N.W. 989, cited with approval the case of 
Halberstadt v. New York Life Ins. Co., 194 
N. Y. 1, 86 N.E. 801,804, 21 L. R. A., N. S., 
.293, 16 Ann. Cas. 1102. This New York case 
specifically held that "where the 
proceeding has been terminated without 
regard to its merits or propriety by 
agreement or settlement of tile parties, or 
solely by tbe procurement of the accused as 
a matter of favor or as the result of some 
act, trick, or device preventing action and 
consideration by the court, there is no such 
termination as may he availed of for the 
purpose of such an action." Speaking with 
reference to the original proceeding upon 
which the action for malicious prosecution 
was based, the court said: "That 
proceeding came to a dismissal anc..l end, not 
because of any judicial action in favor of 
the accused for lack of merits or because of 
a withdrawal or abandonment of it by the 
prosecuting party, but simply because the 
defendant therein succeeded in escaping 
from the e.ountry and eluding the 
jurisdiction of the court and thereby 
preventing a prosecution. He by his flight, 
as in other cases the accused had done by 
agreement, settlement, or trick, prevented 
a consideration of the merits, and he ought 
not now to be allowed to claim that there 
were no merits." 

[.n the case before us the appelJant 
deliberately and upon the advice of counsel 
refrained from going into the state of Iowa 
and submitting to the jurisdiction of the 
Iowa court. We think it clear that appellant 
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by his acts has brought himself within the 
rule announced in Halberstadt case, which 
rule has the approval of this court. 

4. Finally, if a plaintiff can perform any ··ace· that results in no 
adjudication on the merits, why would there be so much 
analysis in the case law. Entering into a stipulation for 
dismissal is an --act" by the plaintiff: a voluntary dismissal is 
an ·'ace by the plaintiff; failing to prosecute is an .. ace (by 
omission) by the plaintiff ... and yet the law is not blind to 

the illogic of letting a malicious plaintiff who brought an 
action without probable cause escape the consequences by 
some trick or device or act. 

Cheyne has discovered no case where the plaintiff in the initial 

action exercised acts. trickery or devices to escape a decision in the case he 

himself filed and used that escape anistry to further escape a malicious 

prosecution action. This Court should not credit his argument on that 

score. 

IV. PUBLIC POLICY FAVORS CHEYNE'S 
POSITION. 

Chad argues that this Coun should give effect to the Pronger 

footnote lest there be a chilling effect that would "deter litigants with 

potentially valid claims from filing those claims for fear of facing a 

retaliatory malicious prosecution action deter litigants from dismissing 

their claims when appropriate," Chad' s Brief at 29. citing Himme(farb v. 

Alain. 380 S.W.3d 35 (Tenn. 2012). This is mostly a red herring. 
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Himmc(filf"h is driven by the specifics of the Tennessee civil code: 

~4 l.O I. T .R.C. P. Ii herally provides for voluntary dismissals. As 

llimmc:(tcrrb ohservcd at 3~'10 S.W.3d 40: 

Rule 41 of the Tennessee Rules of Civil Procedure 
permits liberal use of voluntary nonsuits at any 
time prior to "final submission" to the trial court 
for decision in a bench trial or in a jury trial 
before the jury retires to deliberate (citations 
omitted). 

In contrast. in Wisconsin a party only has the right to unilakrally 

dismiss a civil action prior to the filing of a responsive pleading. 

*R0S.04( 1 ). When an action is dismissed prior to the filing or a responsive 

pleading, the ans\\Cringparty ordinarily has incurred ,cry little in the ,vay 

of litigation expense. Moreover. only one such voluntar) dismiss.ii is 

pcnnitted: the dismissal ofa s~con<l action requires that it be with prejudice 

or by ~tipulation. 

What this means is that in most civil cases. a voluntary dismissal 

will not trigger a malicious prosecution action because it can only occur 

before a responsive pleading. Thereafter. it must be by stipulation (which 

precludes a subsequent malicious prosecution action), or by court order 

upon such conditions as the court determines to be just, which may include 

payment of attomc) ·s fees. ~805.04(2). 

But TPRs differ from standard civil actions in that a TPR action is 

-1 I -
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initiated hy the filing of a petition under §48A 17 with no responsive 

pkading involved. Instead. admissions and denials are orally entered at a 

pka hearing under ~48.42~( 1 ). Thus. a pi.:titioncr's right to unilaterally 

dismiss the action seemingly never ends (because ~805.04( I) tics the right 

to the filing of a responsive pleading) an<l. as here. could occur after 

months and months of pending litigation ·with attendant legal expenses and 

other consequences and \\,ithout kave of court. Of course. no responsive 

pkading is involved in criminal cases as wdl. 

Thus. most voluntary dismissals that follow lengthy and potcntiall:y 

expensive litigation \.\"ill be confined to TPR an<l criminal cases. -.,,here 

fundamental liberty interests are at stake. ls there a public policy reason to 

protect those who maliciously and without probable cause bring rrR or 

trigger criminal actions against an innocent party? Of course not. On the 

contrary. ir the possibility of facing a malicious prosecution action serves 

to deter someone whose malice towards another tempts him to falsify a 

claim that would otherwise lack even prohc1ble cause, the public interest is 

truly served. 

CONCLUSION 

This Court should correct the incomplete statement of law found in 

the Pronger footnote. and continue to adhere to the majority view found in 
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the Rcstutcmcnt (Second) of Torts, reversing the trial courl and permitting 

Cheyne to seek redress for the serious harm sh~ suffered when Chad 

maliciously filed a TPR action based on knowingly folsifi~d allegations. 

Dated this 17111 day of December, 1020. 

BY: 

AUERBACH & PORTER, s.c. 

Richard J. Auerbach 
/\ ttomcy for Plaintiff/ A ppc 11 ant 

Post Oflkc Rox 620205-0205 
Middkton, Wisconsin 53562 
Telephone Number: (608) 664-3800 
Stat~ Bar Number: 0 I 008842 
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