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ISSUE PRESENTED 

Was the restitution award supported by the evidence? 

The circuit court said yes. 

STATEMENTS ON ORAL ARGUMENT AND PUBLICATION 

Neither oral argument nor publication is warranted. 

STATEMENT OF THE CASE AND THE FACTS 

Following a guilty plea to a charge of resisting an officer, Michael Coleman, was 

convicted and sentenced to nine months, withheld. R.35:13. The court ordered Coleman 

to pay $2,881.71, subject to a restitution hearing. R.35:14. This restitution was for 

damages to a squad car from Coleman banging his head against the car. R.3:3. The amount 

was confirmed at the restitution hearing. R.31: 18. It is the amount of restitution for 

damage to the squad car that Coleman challenges in this appeal. 1 

1 The State also alleged damages to a sign. R.3:3. Coleman does not dispute these damages. 

3 

Case 2019AP001999 Brief of Appellant Filed 11-27-2019 Page 3 of 7



ARGUMENT 

A. The Circuit Court's Discretion with Regard to the Restitution Award Is Not 
Unfettered. 

WISCONSIN STAT.§ 973.20(1r) mandates the award of restitution to any victim of 

a crime considered at sentencing. The amount of the restitution award is within the 

discretion of the circuit court, though of course the court must exercise its discretion in 

making the award. State v. Johnson, 2005 WI App 201, ,i10, 287 Wis. 2d 381, 704 N. W. 

2d 625. A circuit court's discretion is not unfettered. It must show that it has "examined 

the relevant facts, applied a proper standard of law, and, using a demonstrated rational 

process, reached a conclusion that a reasonable judge could reach." Loy v. Bunderson, 

107 Wis. 2d 400, 415, 320 N.W.2d 175 (1982). 

B. The Circuit Court Erred in Awarding Restitution that the Evidence Did Not 
Support. 

Under Wis. STAT. 973.20(14)(a), "The burden of demonstrating by the 

preponderance of the evidence the amount of loss sustained by a victim as a result of a 

crime considered at sentencing is on the victim." 

Here, there was an insufficient showing of the amount of damage. A police 

officer, not a car damage expert, presented an estimate of the squad car repair in the 

amount of$2,881.71. R.31:6, 8. The estimate was dated January 4, 2019, while the 

incident occurred on July 15, 2019. R.31:8, 9. An estimate predating the incident by six 

months is not relevant. Furthermore, the damage was not so bad as to make the vehicle 

unusable, and the police continued to use it after the incident. R.31 :9. Finally, the 
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damage was never submitted to the department's insurer, at least not according to the 

insurance company representative who testified at the hearing. R.31: 12-13. The 

insurance company never paid a claim. R.31 :14. Although the circuit court was correct 

in noting that we don't need to know who paid to find that there was damage, R:31: 18, 

we do need to know that the damage was caused by the incident. Here, the date of the 

estimate more than suggests that the damage was preexisting. Additionally, even though 

car damage is often greater than one would think, nearly $3000 in damage from a person 

banging his head on the car stretches the imagination. 

CONCLUSION 

The evidence was insufficient to support the circuit court award of$2881.71 in 

restitution for Mr. Coleman hitting his head on the squad care. This award should be 

vacated or remanded to the circuit court for rehearing. 

Dated this 23rd day of November, 2019. 

Sommer Law Officer, LLC 
509Nova Way 
Madison, WI 53704 
(608) 947-4959 

Respectfully submitted, 

( / 

Patricia Sommer 
SBN 1031925 
Attorney for Michael S. Coleman 
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