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STATE OF WISCONSIN
COURT OF APPEALS

DISTRICT |

Case No. 2019AP002127

STATE OF WISCONSIN,
Plaintiff-Respondent,
VS.
ANDREW W. BUNN,

Defendant-Appellant.

ON NOTICE OF APPEAL FROM AN ORDER DENYING A
MOTION TO SUPPRESS EVIDENCE, ENTERED
NOVEMBER 3, 2017, THE HONORABLE HANNAH
DUGAN, PRESIDING

BRIEF OF PLAINTIFF-RESPONDENT

STATEMENT OF THE ISSUE

|. Did officers possess the requisite reasonable sigspio
conduct an investigative stop of a vehicle aftertaen
complainant reported that she had seen the ocapant
engaged in an illegal sex act?

Trial court answered: The officers had reasonable
suspicion of criminal activity based on a reliabigzen
complaint.
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STATEMENT ON ORAL ARGUMENT AND
PUBLICATION

The State requests neither oral argument nor @ilic.
Argument will be unnecessary, pursuant to Wis. sSt@Rule)
8809.22(2)(a)2, as the briefs can fully present arekt the
issues on appeal and fully develop the theories laxgdl
authorities on each side. Because the issuetvenvio more
than the application of well-settled rules of laova recurring
fact situation, and the decision will be issuedabgingle court
of appeals judge, the decision will not meet thitkega for
publication. Wis. Stats. (Rule) 8809.23(1)(a) &md

STATEMENT OF THE CASE

On May 12, 2017, Andrew Bunn was charged withehre
counts of carrying a concealed weapon, contraky/ita Stat. §
941.23(2) in Milwaukee County Circuit Court casemmer
17CM001652. The complaint alleged, in brief, thatMay 11,
2017, Milwaukee police found three firearms in fressenger
compartment of Bunn’s truck after it was stoppedaose a
woman had made a complaint that she had seen tuparts
engaging in oral sex. (R1:1-2)

Bunn made his initial appearance the next day,thad
case was assigned to Milwaukee County Circuit CBuainch
31, the Honorable Hannah Dugan, presiding. (R58)

On August 29, 2017, Bunn filed a motion to supgres
and a brief in support of the motion, in which mgueed that he
had been unlawfully seized because officers lackedonable
suspicion to believe he had been involved in crahactivity.
(R7; R8) The State filed a response on Octob@r2)

The hearing on the suppression motion was held in

Branch 31 on October 24. Kieran Sawyer was the wihess.
(R62; App.101-124).

At the hearing, Sawyer testified that he was gesamt
with the Milwaukee Police Department and had beapleyed
in that capacity for three and a half years (R6R:23ypp. 103-
104). Before becoming a sergeant, he had workeith wi
detectives with extensive experience in prostitutio

Page 8 of 23
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investigations in 2006 and 2007, and had been rasgitp the
vice squad and human trafficking since 2008. (BRG6Zpp.
104).

Sgt. Sawyer testified that on May 11, 2017, he was
working on patrol with other officers in a markeduad.
(R62:5, 11; App. 105, 111). The officers weréngao attend
a community meeting at the Journey House which lbeeh
delayed; while they were waiting, they were parkedthe
Prince of Peace church parking lot about two blaokay from
where the meeting was to be held. (R62:5, 15; App, 115).
A see-through chain link fence bordered the Prioté&eace
property, separating a playground area from theyallR62:6,
15, 18, 22-23; App. 106, 115, 118, 122-123). wds a sunny
evening, and there were a lot of people out. (R628; App.
105, 118).

At about 6:20 PM, while they were “just sittingetie” in
the church parking lot, Sgt. Sawyer saw a womagimpdawith
her daughter. (R62:5, App. 105.) Sgt. Sawyer hagmnmmet the
woman before (R62:6; App. 106), and he did not krifwav
name, her date of birth, or where she lived. (RB2App.112)
There were some other kids in the area, as w&b25; App.
105)

The woman approached the squad, pointed to a blue

pick-up truck on the other side of the chain lieki¢e, and told

the officers that two adults in that pickup truckre engaging

in oral sex in sight of her and the children. (R62pp. 106)

As she spoke, the truck was in view of the womad tre
officers. (R62:6, 13; App. 106, 113) The womardsérhat'’s

the one there. It's driving away;” and Sgt. Sawsaw the truck
driving away from where it had been parked. (RB2L9;
App. 118-119) Sgt. Sawyer could not see any dgtvi the
truck. (R62:15; App. 115)

The pickup truck drove south in the alley. (R6226p.
106) Sgt. Sawyer was able to tell that there wave
occupants: he could see the passenger, and heenhfére
presence of a driver, because the vehicle was mo{iR62:16,
19; App. 116, 119) Because of the informationwlmenan had
provided, Sgt. Sawyer decided to stop the truck2(lR7; App.
117) Because of the chain-link fence, Sgt. Savgel to drive
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to the street to catch up to the truck. (R62:6, App6) The
squad caught up to the pickup truck about a bloukahalf
away, at 1235 S. %4Street (R62:7), at which time Sgt. Sawyer
determined that the driver was Bunn and the passengs a
female. (R62:7, 8, 10; App. 107, 108, 110)

After conducting the investigation which led torBis
arrest, Sgt. Sawyer went back to the parking lot thhe woman
who had made the complaint was gone. (R62:17; AQdg)
Sgt. Sawyer had no further contact with her. (R62L7; App.
116-17)

Following the attorneys’ arguments, Judge Dugan se
the matter over for a decision. (R62:39)

On November 3, 2017, Judge Dugan denied the motion
to suppress. (R63:7; App. 131) She found Sgt. 8awy
testimony to be credible (R63:3 App. 127), and &hand the
following facts proved:

Sgt. Sawyer had long standing experience with the
neighborhood where the offense occurred; he prelyohad
spent time in the vice squad, and was in the neidgidod that
evening for a community meeting at Journey HouB&3(3;
App. 127) There is a playground on the south sifiéhe
Prince of Peace church propertg.Y There were a lot of
people around on the day in questidd.)(

While the sergeant was in the area, a woman cgme u

with her daughter and, separate from her daugpbténted to a
pickup truck in the alley alongside of the playgrdushe said
that she had observed that the occupants of thek twere
engaged in oral sex at that moment. (R63:4; Api8) 1dhe
truck was stopped as she pointed to it, but it beigadrive
away. (d.) The officers left to pursue it; they lost sigfftit for

a few seconds, but stopped it a short while lafie63:4-5;
App. 128-129)

The officers were not able to get the name ofwtbenan
who made the complaint to them. (R63:5; App. 129)

Judge Dugan concluded that the woman should not be
considered an anonymous tipster, but rather a cbr{(fR63:5;

Page 10 of 23
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App. 129). Judge Dugan found her information meoethy

of belief than that of an anonymous caller, becanfsgl) the
fact that officers were able to observe exactlytthek she was
referring to in the proximity of the playground,)(2he

reasonableness of her presence on the playgrondd3a the
totality of the circumstances. (R63:6-7; App. 181l She
concluded that the officers had a duty to investigher
complaint, and that their actions were based orelebile

citizen complaint.1@.)

On June 7, 2018, Bunn pled guilty to two counts of
carrying a concealed weapon; the third count wasnidised
and read-in on motion of the State. (R26) Durihg plea
colloquy, Bunn objected to portions of the compaihut
stipulated that the facts alleged in the complthat he carried
three concealed weapons were “absolutely” true.7(RH
Judge Dugan found Bunn guilty and sentenced hipatofines
on both counts and to serve, in aggregate, two dayhe
House of Correction. (R26:1)

This appeal follows.

STANDARD OF REVIEW

A trial court's decision on a motion to suppressievce
presents a mixed question of fact and |&tate v. Casarez
2008 WI App 166, 1 9, 314 Wis. 2d 661, 762 N.W.38.3The
reviewing court will uphold the trial court's findjs of fact
unless they are clearly erroneols.; Wis. Stat. 8§ 805.17(2)
(made applicable to criminal proceedings by Wisat.S8
972.11(1)). The trial court's application of congtonal
principles is reviewedle novo Casarez 2008 WI App 166,
19.

ARGUMENT

l. OFFICERS POSSESSED THE REQUISITE
REASONABLE SUSPICION TO CONDUCT AN
INVESTIGATIVE STOP OF A VEHICLE AFTER A
CITIZEN COMPLAINANT REPORTED THAT SHE
HAD SEEN THE OCCUPANTS ENGAGED IN AN
ILLEGAL SEX ACT

10

Page 11 of 23
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A. Introduction

As an initial matter, the State notes that the fBofethe
Defendant-Appellant does not conform with the regmients
of Wis. Stat. (Rule) § 809.19. Most seriously, Buspeatedly
makes reference to information which is not part tbé
appellate record (see, e.g., Brief of Defendantelapt, pp. 8-
14); the appendix similarly contains several docot:i@vhich
are not part of the record.

This court’s review is confined to those partsthé
record made available to itState v. Pettit171 Wis. 2d 627,
646, 492 N.W.2d 633, 642 (Ct. App. 1992). Facaszertions
which are not contained in the appellate recordnotrbe
consideredSee Jenkins v. SabouribQ4 Wis. 2d 309, 313-14,
311 N.w.2d 600, 603 (1981); and an appendix cabeatsed
to supplement the recordReznichek v. Gralll50 Wis. 2d 752,
754 n.1, 442 N.W.2d 545 (Ct. App. 1989). The exg@us
factual assertions in Bunn's brief therefore shoube
disregarded.

Because Bunn intertwines his claims on appeal waith
substantial amount of information which was notspréaed
below, it is a little difficult to unravel Bunn’srguments. It
appears that Bunn makes three claims:

1) that the State did not produce sufficient evidetheg the
citizen informant existed, and, therefore, Sgt. s
testimony was not credible;

2) that the officers failed to sufficiently corrobogathe
statement of the citizen complainant (Brief of
Defendant-Appellant, pp. 18-29); and

3) that the evidence was not sufficient to convict .him
(Brief of Defendant-Appellant, pp. 20-21).

B. The Trial Court's Finding That Sgt. Sawyer Was
Credible, And The Implicit Finding That The Citizen
Complainant Existed, Is Not Clearly Erroneous.

When testimony is presented at a pretrial evidewnti
hearing, it is the judge’s role, as finder of faotdetermine the

11
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witness’s credibility, what weight should be givén that
testimony and any other evidence presented, arestive any
inconsistencies that occur in the witness's testyndState v.
Bowden 2007 WI App 234, § 14, 306 Wis. 2d 393, 742
N.W.2d 332. The judge, having the opportunity ersonally
observe the witness, is in the best position toluata
credibility first hand, see, e.&tate v. Benaqit83 Wis. 2d 389,
398, 265 N.W.2d 298 (1978), and that determinawdlh not

be overturned on appeal unless it is clearly emoseCasarez
2008 WI App 166, T 9.

Here, Judge Dugan had the opportunity to obserte Sg
Sawyer and listen to his testimony; she was inbé position
to evaluate both the reasonableness of what he asaldthe
manner in which he said it. The content of Sgtwyga’s
testimony is objectively reasonable: he offerediaxations for
why he was in the area with other officers [waitifay a
meeting that was delayed (R62:5; App. 105)]; whyeotpeople
would have been outdoors in the area [it was a\sewening
(R62:5, 18; App. 105, 118]; why children would hdween in
the area [there was a playground at that locatR62(22-23
App. 122-123)]. His explanation for why he woultbs
Bunn’s truck—that a person approached and madenglemt
to him--is similarly objectively reasonable. Sootads the
reason the officers were unable to get more idgngf
information from the complainant: they left the iseein a
dynamic situation to conduct an investigation. rehevas
nothing contradictory, internally inconsistent, umreasonable
about Sawyer’s testimony: Judge Dugan’s findingt th was
credible therefore is not clearly erroneous.

C. The Information Provided By The Woman Established
The Requisite Reasonable Suspicion For A Lawful
Detention By Police.

The legal standards applicable to determining wdreth
police had the reasonable suspicion required tadwcnan
investigatory stop are well-established. The Ceurhmarized
them inState v. Miller 2012 WI 611128-30, 341 Wis. 2d 307,
323-324, 815 N.W.2d 349:

9 28 The Fourth Amendment to the United States ttatien
and Article I, Section 11 of the Wisconsin Congiitn provide

12
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citizens with the guarantee to be free from “unoeakle
searches and seizures.” We generally interpretclarti,
Section 11 consistent with the United States Supr@wourt’s
interpretation of the parallel Fourth Amendment] dmerefore
rely on United States Supreme Court precedentpityeqy and
interpreting Article |, Section 11 as well as theuRh
Amendment.

1 29 InTerry v. Ohio,392 U.S. 1, 8, 30, 88 S.Ct. 1868, 20
L.Ed.2d 889 (1968), the United States Supreme Court
explained that it is reasonable and consistent Witlurth
Amendment protections for an officer to conducemporary,
“investigatory ‘stop’ ” of an individual if the oifer has
reasonable suspicion “that criminal activity may &f@ot.”
“[lIn justifying the particular intrusion [—the irestigatory
stop—] the police officer must be able to poinspecific and
articulable facts which, taken together with rasibimferences
from those facts, reasonably warrant that intru8iofhe test

is an objective one: “[W]ould the facts availabethe officer

at the moment of the seizure or the search ‘waramian of
reasonable caution in the belief’ that the actiakeh was
appropriate?”

9 30 TheTerry investigatory-stop test has been adopted by this
court, and codified by the Wisconsin legislaturé\iis. Stat. §
968.24. We consider the totality of the circumstmleading

up to the investigatory stop and focus our analgsis‘the
reasonableness of the officers’ actions in theaitn facing
them.” (internal citations omitted.)

The court looks at two factors to determine whethe
was reasonable for officers to rely on informatiefayed by a
third party informant:

The first is the quality of the information, whidepends upon
the reliability of the source. The second is thergity or
content of the information. There is an invergalgportional
relationship between the quality and the quantitf o
information required to reach the threshold of oeable
suspicion.

Miller, 341 Wis.2d 3079 31 (Internal citations omitted.)

It is important to note that reasonable suspictoa less

demanding standard than probable ca&ate v. Allen 226
Wis. 2d 66, 71, 593 N.W.2d 504 (Ct. App. 1999).t Nioly can
reasonable suspicion be established with informatlmat is
different in quantity or content than that requitedestablish

13
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probable cause, it can also arise from informatlwat is less
reliable than that required to show probable caldse.

The law recognizes a great deal of variability e t
reliability of an informant, depending on what cashe
individual falls into. Miller, 341 Wis. 2d 307, § 32jting State
v. Rutzinski2001 WI 22, § 17, 241 Wis. 2d 729, 623 N.W.2d
516. “Confidential informants,” those—often withrirainal
histories, themselves—who assist police with idgimg and
catching criminals, are subject to close scrutiBtate v. Kolk
2006 WI App 261, T 12, 298 Wis. 2d 99, 726 N.W.A¥.3
They provide information not in the spirit of a cenned
citizen, but often in exchange for some concesgagment, or
out of revenge against the targedtate v. Paszel0 Wis. 2d
619, 630, 184 N.W.2d 836, 843 (1971). The natdréhese
persons and the information which they supply cgreveertain
impression of unreliabilityld.

In contrast, a “citizen informer” or “citizen inforant,”
is a person who happens along a crime or suspi@otigity
and reports it to the polic&olk, 2006 WI App 261, T 12He
or she is a witness to criminal activity who acishvan intent
to aid the police in law enforcement out of conclErmsociety
or for personal safety and who does not expect gaig or
concession in exchange for the informatiBaszek50 Wis. 2d
at 630. Courts view citizens who purport to havtnessed a
crime as reliable, and allow the police to act agimly, even
though other indicia of reliability have not yetemeestablished.
Id. Because of the particular importance of citiséormants,
the courts apply a relaxed test of reliability, dsmg on the
person’s observational reliability, rather than gomal
reliability. State v. Williams2001 WI 21, 241 Wis. 2d 631, 623
N.W.2d 106. The citizen informant’s reliability alid be
evaluated from the nature of the report, his oppoty to hear
and see the matters reported, and the extent tchwhcan be
verified by independent police investigatiakolk, 2006 WI
App 261, 1 13.

Both the confidential informant and the citizen
informant are distinguishable from the anonymou®rimer,
whose identity is unknown even to the police andoseh
veracity must therefore be assessed by other mKaits.2006
WI App 261, 1 12 Factorswhich have been found significant

14
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in assessing the reliability of an anonymous tgude whether
the tip has predictive valué&labama v. White496 U.S. 325,
110 S.Ct. 2412, 110 L.Ed.2d 301 (1990); the amacami
accuracy of details provided, and the timing of teport.
Navarette v. California572 U.S. 393, 397-99, 134 S. Ct. 1683,
1688-169, 188 L. Ed. 2d 680 (2014). Contemporaseeports
of criminal activity have been found to be partaiy reliable.
Id. The court also can consider whether the informéhmior
her anonymity at risk by providing self-identifyindgetails or
using a reporting method by which he or she coeldriced—
such as a 9-1-1 call: “risking one’s identificatioimates that,
more likely than not, the informant is a genuinebncerned
citizen as opposed to a fallacious prankst&Vifliams 2001
WI 21, 1 36; see alsd;lorida v. J.L, 529 U.S. 266, 276, 120
S.Ct. 1375, 1381, 146 L.Ed.2d 254 (2000) (Kennedly,
concurring)

Here, Judge Dugan found that even though Sgt. Sawye
did not obtain her name, the woman who approached h
should be viewed as a citizen informant, not ag@mnymous
tipster. That conclusion is reasonable: althougivy®r didn’t
get her name, he knew what she looked like, knewatver
daughter looked like, and could infer that she wad of the
neighborhood in which the child was playing. Skearted
that she was personally a witness to a crime; simediately
sought out law enforcement to disclose that crim#. is
reasonable to conclude that she acted out of corfoerpublic
welfare—specifically the children in the immediateea. Sgt.
Sawyer knew the basis of her knowledge; becauseaseable
to speak with her on scene, and he had some onigrio
gauge her demeanor and assess her veracity. @hlsugh
her name was unknown, her information bore indiofa
reliability consistent with that of a citizen infoant.

Even if the information is viewed as an anonymops t
it exhibited sufficient indicia of reliability to ustify the
investigatory stop. The complaint was made conteangeous
with the offense; the detail the woman provided was
significant, in that she pointed directly to thehisde in which
the offense had occurred. Because she reportedritime in
person, Sawyer was able to evaluate her credikditg the
reasonableness of what she was saying. When gheaaped
the officers, the woman did not know whether Sawyeuld

15
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ask her name: thus, in making the report, she diskat she
would be identified. She did not refuse to idgntierself or
limit the information she was willing to providehd officers’
failure to identify her resulted because the suspewere
leaving the scene. The officers’ choices weret@l$tay, get
the woman’s name, and lose the suspect; or (2)uestigate
the crime that had been reported. Importantly, waanan
explained the basis of her knowledge, which is gmificant
consideration in determining the “observationalatality” of
the tip. SeeKolk, 2006 WI App 261, § 15. The woman had
personal knowledge of the event and had witnedsedrime;
as theKolk court noted,

The second word of the term “citizen witness” ist no
meaningless; as the court statedRoosevelt) Williams,we
view citizenswho purport to have withessed a crinas
reliable, and allow the police to act accordingyen though
other indicia of reliability haveot yet been established.”

Kolk, 2006 WI App 261, 1 15 (Emphasis in the original;
internal citation omitted)

Bunn’s reliance orFlorida v. J.L.,529 U.S. 266, 120
S.Ct. 1375, 146 L.Ed.2d 254 (2000), for the projpasithat an
anonymous tip must have predictive value, is mgda In
that case, an anonymous caller reported to the Miaade
Police that a young black male standing at a pdardus stop,
wearing a plaid shirt, was carrying a guld Officers
responded and saw three black males “just hangimghere.”
Id One of them, J. L., was wearing a plaid shdt.Apart from
the tip, the officers had no reason to suspectadnlye three of
illegal conduct; J.L. made no threatening or fugtiv
movements; and the officers saw no sign of a finedd.
Nonetheless, one of the officers approached Jisked him,
and found a gurid.

On review, the Court found that because it carmm fan
unknown caller and an unknown location and conthinene
of the predictive value of that iAlabama v. Whitethe tip
lacked the “moderate indicia” of reliability of than White.
Florida, v. J.L.529 U.S. at 270-271. Bw®lorida v. J.L.does
not stand for the proposition that a tipust have predictive
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value to be reliable. The issueRforida v. J.L, was that a tip
of that nature,

does not show that the tipster has knowledge otealed
criminal activity. The reasonable suspicion heteissue
requires that a tip be reliable in its assertionllefality, not
just in its tendency to identify a determinate pars

Florida v. J.L.,529 U.S. 266 at 272.

However, where other hallmarks of reliability exist
predictive information is not required:

The tips in bothwWhite and Richardsoncontained predictions;
however, it was not the predictions in and of thelwes that
lent reliability to the tips. Rather, predictioiifsthey are or are
not verified, facilitate an evaluation of the gtyabf the tip. In
Florida v. J.L.,the Court indicated that predictions provide one
“means to test the informant’s knowledge or crditjbi
However, the Court did not mandate that predictiorvided
the only means to test a tip’s reliability. Indeéthere are
many indicia of reliability respecting anonymougstithat we
have yet to explore in our casesWhere other indicia of
reliability exist, predictive information is not oessary to test
an anonymous tipster's “veracity,” “reliability,’nd “basis of
knowledge.”

Williams, 2001 WI 21, 1 42 (Internal citations omitted)

Here, “other indicia of reliability” exist. The aman
was visible to and spoke directly with police: sheas
unidentified, but not unknown; and she explainedctly how
she knew about the criminal activity she was rapgrt (See,
e.g. R62:5-6, App 105-106). The woman risked st would
be identified; and she made her report substaptiall
contemporaneously with the activities she had oleskr Her
report to Sgt. Sawyer, therefore, is akin to thé @&ll in
Williams supra; and, like the tip inWilliams it provided
reasonable suspicion that criminal activity wasoafo

Ultimately, the question is the reasonablenesshef t
officers' actions in the situation facing them, enthe totality
of the circumstance®Villiams 2001 WI 21, 1 23. Whether the
woman is viewed as a citizen witness or an anongipster,
given the nature of the complaint, the person wlaalenit, the
circumstances under which it was made, and thecesHi
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personal observations, the decision to stop Buitmisk was
reasonable and comported with Fourth Amendmentiplies.

D. A Sufficiency Of The Evidence Claim Cannot Lie
Where The Matter Was Resolved By A Guilty Plea.

Bunn’s last argument, that the evidence was ingefit
to convict him, cannot lie where the matter wasolkesd by
guilty plea. The cases on which he relies deah wihether
evidence adduced at trial was sufficient to sup@ofury’s
verdict. In contrast, where—as here—the convictisn
premised on a plea, the conviction need not beigattl on
evidence which is adduced in court. Instead, tha pust rest
on a proper finding that a factual basis existstha plea, to
protect a defendant from unwittingly pleading guilwithout
realizing that his conduct does not constitutedin@rged crime
or to which he has pled guilty. Wis. Stat. § 971.88te v.
Thomas 2000 WI 13, 1 17, 232 Wis. 2d 714, 727, 605 N4V.2
836, 843. While the court may utilize testimonyodficers, the
record of other preliminary proceedings or othe&ords in the
case, no one method is requir&date v. Black2001 WI 31,
12, 242 Wis. 2d 126, 137, 624 N.W.2d 363, 369. Thert
simply must be satisfied that the defendant in tamhmitted
the crime charged, and can make that finding frdm t
complaint aloneBlack,2001 WI 31 1 12-14.

Here, Bunn stipulated that the allegations in the
complaint that he carried three concealed weapahsdiutely
are true.” (R67:22) Accordingly, the court’s findi that a
sufficient factual basis existed for the pleas waisin error.
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CONCLUSION
For the reasons herein, the State asks that tust c
affirm the trial court’s denial of Bunn’s motion soippress.
Datedthis _ day of , 2020.
Respectfully submitted,
JOHN T. CHISHOLM

District Attorney
Milwaukee County

Karen Loebel
Deputy District Attorney
State Bar No. 1009740
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