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STATEMENT ON ORAL ARGUMENT AND
PUBLICATION

Oral argument is unnecessary because the issue on
appeal can be fully developed in briefs. Publaratis not
requested.

ARGUMENT

I. Circuit courts have the discretion to order
reasonable conditions of probation, including
geographic restrictions in appropriate cases.

Whether to impose conditions of probation and what
they are is within the reasoned discretion of teetencing
court. State v. Agosta2008 WI App 149, T 12, 314 Wis. 2d
385, 760 N.W.2d 415 (citation omitted). The “county
impose any conditions which appear to be reasonabte
appropriate.” Wis. Stat. 8§ 973.09(1)(a).

This court has held that a condition of supervisi®
reasonable and appropriate when the condition eddes
rationally related to the defendant’s need for baitation.
State v.Miller, 175 Wis. 2d 204, 210, 499 N.W.2d 215 (Ct.
App. 1993). A “condition is reasonably relatedite goal of
rehabilitation if it assists the convicted indivadu in
conforming his or her conduct to the lawState v. Oakley
2001 WI 103, 1 21, 245 Wis. 2d 447, 629 N.W.2d gfiting
Miller, 175 Wis. 2d at 210).
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This court has upheld broad restrictions placed on
offenders. InMiller, supra 175 Wis. 2d at 208, for example,
this court upheld a condition that prohibited Milledom
placing a phone call to any woman not in his famwiyhout
prior approval from his agent. This court foundtthihe
condition was reasonable and appropriate, and & neat
overly broad and impermissibly vagukl. at 212.

This court also upheld a condition that a sullj@ete no
contact with the drug communitystate v. Triguerq2005 WI
App 112, 1 12, 282 Wis. 2d 445, 701 N.W.2d 54. sTdourt
concluded that the condition was reasonably relavetiis
crime, his rehabilitation, and the need to proteetpublic.Id.

This court has also had opportunities to examareus
geographic restrictions placed on offenders on rstigien.
Geographic restrictions are noér seunconstitutional. State
v. Stewart 2006 WI App 67, T 13, 291 Wis. 2d 480, 713
N.W.2d 165 (citations omitted). This court exansieach case
‘on its own facts, circumstances and total atmosphe
determine whether the geographic restriction isravay
drawn.” 1d.

The banishment of an entire township has beenkstruc
down. InStewarf a majority of the offender’s behavior took
place in or near his homed.,  16. The victims were his
family and neighbors, and his banishment from thére
township by the court was found to be overbrotad.

However, some geographic restrictions that were
upheld have been fairly expansivBee Predick v. O’'Conngr
2003 WI App 46, 1 1, 260 Wis. 2d 323, 660 N.w.2d 1
(upholding an order banishing the defendant fromvWeh
County); State v. Nienhardt196 Wis. 2d 161, 16466, 537
N.W.2d 123 (Ct. App. 1995) (upholding a conditioh o
probation banishing the defendant from the City of
Cedarburg)State v. Simonett@000 WI App 17, 11 1, 3, 232
Wis. 2d 315, 606 N.W.2d 275 (upholding a conditioh
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probation prohibiting the defendant from going “wde
children may congregate”).

[I. The circuit court soundly exercised its
discretion when it imposed a condition of
probation requiring McConochie to avoid the
geographic area encompassing the Amish
community that he victimized.

At a hearing on January 31, 2019, Brandin McCoreoch
entered no-contest pleas to three counts of tmeecaf lewd
and lascivious behavior, which he had committed\ugust
2018. (38:7-8) The circuit court explained theneénts of the
crime and found a basis for McConochie’s pleas ftoenfacts
in the criminal complaint. (38:5-8.)

The circuit court then Ilearned more about
McConochie’s background. He had at least five jotey
felony convictions: three for second-degree seassult and
two for felony bail jumping. (38:9.) He had “spenost of his
20s in the prison system.” (38:10.) He was oremrodéd
supervision at the time of the incidents, havingrbesleased
from prison about a year earlier, in August 20438:10.) He
was a “lifetime GPS registrant”, presumably assliteof the
sexual assault convictions. (38:11.) The cowa &hew, from
the November 28, 2018, preliminary hearing, thatdata from
McConochie’s GPS monitor had been used by Ilaw
enforcement to determine that it was McConochie \Wwhd
committed the crimes. (37:19.)

By the time the court pronounced its sentence,ai$ w
aware of the “facts, circumstances and total atimexsgd of
McConochie’s crimes.Stewart supra § 13. As part of the
sentence, the court ordered that McConochie undseyo
offender treatment and have no contact with the shmi
community. (38:13,14.) It also ordered a conditiof
probation that prohibited McConochie from enteritfge
approximate geographic area of the Amish community.

4
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(38:13-14,15.) The court explained that the pridbd area
was meant to “allow for the protection of the pabénd,
namely, to make sure that the no contact provisienforced.”
(38:14.) The court set certain highways as thendaties of
the prohibited area based on where the Amish résithés part
of Wisconsin. (38:15.)

The court considered the facts of the incidents and
concluded that McConochie’s crimes were “cleartgésed at
Amish people.” (38:12.) The court did not thinkrnere no-
contact order would suffice because McConochietaegketed
random Amish buggies as they traveled along roadway
(38:12-13))

At the post-conviction motion hearing on October 18
2019, the court further explained that “the [Amisbnmunity
Is the victim, not the specific individuals.” (432 The court
stated that the prohibited area was “very speciiot as
narrow as that could be drawn (45:23.) In addition
protecting the public, the court also explainedt thiae
prohibited area was related to rehabilitation. fdund
McConochie’s crimes to be sexually motivated anaigbb to
“ensure his rehabilitation” by ordering that he te in the
area or around the community in which those aatisihad
occurred and was directed at.” (45:23.)

The unusual nature of McConochie’s crimes
demonstrates why the geographic restriction is ssa1g.
While in a motor vehicle, McConochie publicly amdlecently
exposed his genitals as he paralleled Amish bugagethey
traveled down the road.

The crimes’ victims were members of the Amish
community who happened to be traveling down thelwaegy.
The crimes were opportunistic and targeted towang a
unfortunate occupant of an Amish buggy, rather thara
specific person or persons familiar to McConochie.

! Likewise, McConochie was not known to the Amishtivns, and he
was tracked down because of his GPS monitor. &Z01)

5
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Because the crimes were committed in nonstationary
locations along roadways within the Amish communidy
normal no-contact order is ineffective. Within #wea of the
Amish community, buggies are very common, and easden
daily and often hourly on the roadways. (45:15-18.)
McConochie needed to do little more than travehearea in
order to locate an Amish buggy on a road beforeroittimg
his crimes. With buggies so prevalent, presumably a short
amount of time elapsed between when McConochigegpat
buggy, drove up to it, and began to commit a ctiyexposing
his genitals. Because the Amish buggies move abedrea,
there is no feasible way for McConochie, or anydaenow
ahead of time whether any buggies will be locatethe same
roadway that McConochie might intend to travel. germit
McConochie to travel within the area of the Amisimenunity
would be to set up the exact conditions allowing to engage
in identical criminal conduct in the future.

The circuit court explained that it needed to prothe
Amish community. (38:14.) By prohibiting McConoelirom
the area, the Amish community will be protectedd an
McConochie will hopefully not be tempted to entee tarea
and victimize additional Amish community members.

The circuit court also addressed the fact that this
condition of probation may only come into effectteaf
McConochie’s term of extended supervision lapsgsh:24.)
The court specifically allowed McConochie to as& tourt to
lift the probation condition. (45:24.) The coexplained that
McConochie had the time on extended supervision-teup
approximately six years—to demonstrate why the tmmd
should be lifted. (45:24.) The circuit court waspeful that
the probation agent would also add a geographiailpiteon to
McConochie’s extended supervision conditions betkit did
not have the authority to add the condition ows. (45:24.)
The circuit court stated,

If I could -- which obviously | can't -- | would rke that
restriction apply to the extended supervision tpaeod.

6
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But at least | can control what the defendant doefoes
not do during the time of probation, and to proteit
community I'm going to do the best | can with theoant
of time | have.

(45:24.)

Convicted felons do not enjoy the same degredeftly
as those individuals who have not been convictea ofime.
Stewart, supra,f 12 (citation omitted). “Conditions of
probation may impinge upon constitutional rightsl@sy as
they arenot overly broad and are reasonably related to the
person’s rehabilitation.’ld.

CONCLUSION

The circuit court properly ordered a condition of
probation that restricted McConochie from the aoéahe
Amish community that he victimized. The conditearves the
purposes of rehabilitation and protection of thenomnity
interest. Thus, the circuit court’s order shoutdaffirmed.

Dated this 28th day of February, 2020.

Respectfully submitted,

Andrew J. Christenson

District Attorney

Green Lake County, Wisconsin
State Bar No. 1066196

District Attorney’s Office
571 County Road A
Green Lake, WI 54941
(920) 294-4046
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