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WAS THE EVIDENCE PRODUCED AT THE COURT TRIAL
SUFFICIENT TO SUPPORT A FINDNG OF GUILT OF DISORDER LY

CONDUCT?

Trial court answer: Yes.

STATEMENT ON ORAL ARGUMENT AND PUBLICATION

Neither publication of this court’'s opinion nor or
argument are necessary in this case. The issues pr
are adequately addressed in the brief and under the
of appellant procedure, publication of this decisio
appropriate because it is a one judge appeal.
809.23(1)(b)(4), Wis. Court Rules and Procedures, 2

STATEMENT OF THE FACTS

The defendant-appellant, Bozena Twarowski, hereina
Twarowski, was given a citation for disorderly cond
which occurred on August 5, 2019 (R1, R9:3).

The court trial was scheduled for December 12, 201
(R9). During the trial, three witnesses were called
testify: the county called Robert Peterson and Depu
Jocelyn Strand, and Twarowski took the stand on her
behalf.

Robert Peterson, owner of Geneva’'s Paw Retreat loc
in Walworth County, Wisconsin testified that on Aug
2019 Twarowski came to his business to pick up a do

belonged to someone else (R9:9). Peterson explained
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Twarowski and her brother had originally dropped th e dog
off at his business approximately two weeks earlier and
told Peterson that the dog belonged to her brother (R9:5-
6). Earlier in the day on August 5 th - however, Peterson
stated different people came to pick up the dog wit h
paperwork showing that the dog belonged to them (R9 :5).
Although these people had the proper paperwork to c ollect
the dog, they refused to pay the boarding fees that had
accumulated, claiming that Twarowski had to pay the bill
(R9:5-7, 9-10). Because the owners of the dog refus ed to
pay the boarding fees, Peterson refused to release the dog

to them (R9:9-10).

After the owners of the dog left his business,

Peterson stated Twarowski came into his business la ter in
the day and demanded that Peterson release the dog to her;
however, Twarowski did not want to pay the bill (R9 :7-8, 9-

10). 1 Again, Peterson refused to release the dog (R9:8).
While speaking with Twarowski, Peterson stated that
Twarowski started getting hostile (R9:7). At that t ime,
Peterson testified that he told Twarowski, “Please, ma’am,
you need to calm down or you need to leave.” (R9:7)

Peterson stated that Twarowski did not want to pay or leave

1 While at the boardi ng facility, the dog bit Mr. Peterson. After contacting Twarowski about the bite, Mr.
Peterson agreed to keep the dog at the facility for a higher boarding fee (R9:5, 8, 16). According to Mr.
Peterson, Twarowski agreed to the higher fee.
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and told Peterson to call the police (R9:10). Peter
told Twarowski that if she did not leave he was cal
police (R9:10).

While speaking with Twarowski, Peterson stated tha
Twarowski was arguing, would not listen to him and
hostile (R9:10). Peterson further testified that he
Twarowski several times to leave his business, but
Twarowski refused (R9:11). As a result of Twarowski
behavior Peterson stated he called the police and T
went out and sat in her car for a long time (R9:10-
Prior to police arrival, Twarowski left the busines
(R9:11).

Walworth  County Sheriff's Deputy Jocelyn
testified that on August 5, 2019 she was dispatched
Geneva’'s Paw Retreat located in the Town of LaGrang
Walworth County, Wisconsin (R9:18-19). Upon arrival
Strand spoke with Robert Peterson. Deputy Strand, w
just heard Mr. Peterson testify, stated that Peters
testimony was consistent with the information he ga
on August 5, 2019 (R9:19).

Deputy Strand testified she made phone contact wit
one of the dog's owners, Inga. Inga explained she a
Richard had made arrangements for Twarowski to watc

dog while they were out of town for two weeks (R9:2

Strand
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Inga stated it was their understanding that Twarows ki was
going to be in possession of their dog for that per iod of
time (R9:22). Inga stated that she and Richard were unaware
that their dog was at a kennel until their return ( R9:22-
23).

After issuing Twarowski a disorderly conduct citat ion,
Deputy Strand subsequently met with Twarowski in th e lobby
of the Walworth County Sheriff's Office (R9:20). De puty
Strand explained to Twarowski the reasons for the ¢ itation
(R9:20). Mr. Peterson had described Twarowski’'s con duct as
being mean and aggressive, and that Twarowski was y elling
at him to the point where he felt that he needed to call
the police (R9:20-21). Deputy Strand testified that as she
tried to explain the citation to Twarowski, Twarows ki's
behavior was borderline disorderly. Deputy Strand t estified
that Twarowski was not accepting what Deputy Strand was
telling her to the point where Deputy Strand had to remove
herself from the conversation (R9:21).

While speaking with Twarowski, Deputy Strand testi fied
that Twarowski did admit that she had been asked to leave
Peterson’s business (R9:21).

Finally, Twarowski testified on her own behalf.

Twarowski testified that she did not behave in the manner
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testified she was “begging” Mr. Peterson to release
dog, and she was not refusing to pay the boarding f
originally agreed upon before the dog bit Mr. Peter
(R9:30-33, 36). Ms. Twarowski admitted that she was

leave Mr. Peterson’s business, but refused to leave

the dog’s owner was on his way to the business to t
resolve the situation (R9:32-33, 35-36).

Trial Court’s Findings of Fact

After closing the evidence and hearing the parties
arguments, the Court found Twarowski guilty of diso
conduct by clear, satisfactory and convincing evide
(R9:42). In so ruling the Court made a number of fi

[Tlhe Court has to make a credibility
decision here.

| found Mr. Peterson to be credible. He
stated that you had dropped off this dog two
weeks prior to August 5 th It ended up that you
were not the owner. The dog had bitten him at
some point during the boarding process. He had
called you, wanted you to come get the dog. You
begged him to keep it. He said it would cost then
a hundred dollars per day and you would have to
come feed it yourself, and that you started
coming to feed it yourself.

He said when the owners came to pick it up
they were not willing or could not pay the bill
so he was not going to release the dog. You then
came on August 5 . He testified that you would
not pay. You were arguing. You wouldn’t listen.
You were hostile and he asked you to leave many
times and you would not to the point where he
felt he had to call the police.
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The deputy testified that Mr. Peterson said
that you were acting mean, you were aggressive,
you were yelling, and he felt it was to the point
where he needed to call police. You have said
that you did not act it that way, but I find Mr.
Peterson to be credible.

| also know that the deputy testified that
when she did speak with you at the sheriff's
office after you received the citation that you
were borderline disorderly with her at the
sheriff's office to the point where she had to
step back and not speak to you anymore.

So for all of these reasons | think that you
did act in a disorderly manner in that you were
acting in such a way that it did cause a
disturbance to the point where he had to call for
police help.

(R9:40-42).
ARGUMENT

SUFFICIENT EVIDENCE WAS ADDUCED TO ENABLE THE COURTTO
FIND TWAROWSKI GUILTY OF DISORDERLY CONDUCT.

A. Standard of review.

Twarowski was found guilty of an ordinance disorder ly
conduct after a court trial. The principles governi ng
review of a sufficiency challenge are well settled:

[Aln appellate court may not substitute its
judgment for that of the trier of fact unless the
evidence, viewed most favorably to the state and
the conviction, is so lacking in probative value
and force that no trier of fact, acting
reasonably, could have found quilt [to the
required degree of certainty]. If any possibility
exists that the trier of fact could have drawn
the appropriate inferences from the evidence
adduced at trial to find the requisite guilt, an
appellate court may not overturn a verdict even
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if it believes that the trier of fact should not
have found guilt based on the evidence before it.

State v. Poellinger, 153 Wis. 2d 493, 507, 451 N.W.2d 752

(1990). (citations omitted). These principles apply

regardless of the extent to which a conviction rest S on
circumstantial evidence. See id. at503.

Although the trier of fact must be convinced that the
evidence is sufficiently strong to exclude every re asonable
hypothesis of the defendant’s innocence, this is no t the
test on appeal. Id. As the Wisconsin Supreme Court
explains:

In reviewing the sufficiency of circumstantial
evidence to support a conviction, an appellate
court need not concern itself in any way with
evidence which might support other theories of
the crime. An appellate court need only decide
whether the theory of guilt accepted by the trier

of fact is supported by sufficient evidence to
sustain the verdict rendered.

| d. at 507-08.

An appellate court will not substitute its judgmen t
for that of the trier of fact unless the fact-finde r relied
on evidence that was “inherently or patently incred ible.”

State v. Tarantino, 157 Wis. 2d 199, 218, 458 N.W.2d 582

(Ct. App. 1990).

The reviewing tribunal does not retry the case on the
testimony in the record to determine whether its me mbers
are collectively convinced that the defendant commi tted a
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crime. See Fox v. State, 60 Wis. 2d 462, 470, 210 N.w.2d

722 (1973). The question is not whether the review ing
court is persuaded of the defendant’s guilt, but wh ether
the trier of fact could have reasonably been convin ced to
the required degree of certainty. State v. Poellinger, 153
Wis. 2d 493, 503-04, 451 N.W.2d 752 (1990). The te st on
appeal is not whether the evidence is sufficient to exclude
every reasonable hypothesis of innocence, but wheth er the
evidence, direct or circumstantial or both, which t he trier
of fact had a right to believe, accept or rely on, is
sufficient to support its finding of guilt. | d.

It is exclusively the function of the trier of fac t to

determine the credibility of the witnesses, resolve
conflicts in the testimony, weigh the evidence, and draw
reasonable inferences from the facts. Poel I i nger, 153

Wis.2d at 504, 506.

In performing its function to sort out the conflic ting
evidence and determine what actually happened, the fact
finder is free to determine which testimony of whic h
witnesses it finds credible, regardless of any conf licts
within the testimony of an individual witness or be tween
the testimony of several witnesses, Kohl hoff v. State, 85
Wis. 2d 148, 154, 270 N.W.2d 63 (1978), or the numb er of
witnesses who testified to a particular fact. Ruiz v.

10
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St ate, 75 Wis. 2d 230, 234, 249 N.w.2d 277 (1977). And it
can piece together the testimony of the various wit nesses

it found credible to construct a chronicle of the
circumstances surrounding the crime. State v. Sarabia, 118
Wis. 2d 655, 663-64, 348 N.W.2d 527 (1984).

B. In this case, there was sufficient evidence to

support the court's finding Twarowski guilty of
disorderly conduct.

Twarowski argues that the evidence adduced at trial was
not sufficient to support her conviction of disorde rly
conduct. Twarowski complains that only she and Pete rson were
present at the time of the crime, and that Peterson 'S
inconsistencies rendered his testimony incredible. However,
any alleged inconsistencies and contradictions in P eterson’s

testimony were for the trier of fact to consider in

determining credibility. Kohl hoff v. State, 85 Wis.2d 148,
154, 270 N.W.2d 63 (1978). Applying this standard here, no

basis exists to conclude that the evidence was insu fficient

to convict Twarowski of disorderly conduct. The fa cts as
stated in the previous section of this brief clearl y
supported a finding that Twarowski engaged in disor derly
conduct. Although there may have been conflicting e vidence,
the evidence supporting Twarowski’'s conviction was not so
insufficient in probative value and force that, as a matter

of law, no judge could have found guilt.

11
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In short, the trial court heard and was thus able t 0

evaluate the inconsistencies in both Peterson and

Twarowski's statements, together with all of the ot her
reasons Twarowski was able to muster why the trial court
should disbelieve Peterson's testimony. The trial ¢ ourt
comments, however, clearly articulate the reason th e court
found Peterson’s testimony credible. This court may not
substitute its determination of the credibility of the
witnesses for that of the trial courts. Credibility is
solely for the fact finder to determine. See State .

Johnson, 184 Wis. 2d 324, 346, 516 N.W.2d 463 (Ct. App.
1994). Thus, viewing the evidence in the light most
favorable to the court's finding, this court should
conclude that the evidence was sufficient to prove

Twarowski's  guilt.  Since  Peterson and  Twarowski's

credibility was for the trial court to determine, n 0 basis

exists for this court to conclude that the evidence was

insufficient to convict Twarowski of disorderly con duct.
CONCLUSION

For the above reasons, the county respectfully
requests that this court affirm the trial court’s f inding

of guilt.

Dated this day of July, 2020.

12
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