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ARGUMENT

I. The circuit court erred in sentencing Ms.
Throndson because the court deprived Ms.
Throndson of her Due Process right to be
sentenced by an impartial court by conducting
an independent investigation of her prior to
sentencing.

Respondent relies on State v. McQuay, 154
Wis.2d 116, 124, 452 N.W.2d 377 (1990), for the
statement that “It is against public policy to withhold
information from a sentencing court” (Resp. Br. 7).

Respondent also relies on In Interest of Hezzie
R., 219 Wis.2d 848, 882, 580 N.W.2d 660 (1998), for
the statement that “Considering juvenile contacts, even
if they do not result in adjudications of delinquency,
are proper factors for sentencing courts to consider”
(Resp. Br. 7).

The holdings in these cases are contrary to the
prohibition found in SCR 60.04(1)(g) that a judge may
not independently investigate facts in the case.

No matter how this Court reconciles these
competing doctrines, in this case the circuit court gave
the appearance of bias in that a reasonable person
would believe the court had determined its sentence on
the basis of the facts the court uncovered concerning
Ms. Throndson’s juvenile record, rather than the
offenses she was currently charged with. Many of
those case numbers proved to not be offenses, but the
damage was done. The court’s listing of the case
numbers, coupled with its unsupported and uncalled-
for statements about Ms. Throndson “playing the race
card,” would cause a reasonable person to conclude
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that the circuit court failed to give Ms. Throndson a
fair trial.

II. The circuit court erred in sentencing Ms.
Throndson because the court deprived Ms.
Throndson of her Due Process right to be
sentenced based upon accurate information.

Respondent argues that appellant, “argues
without citation that the court considered 23 different
adjudications” (Resp. Br. 12). However, in her brief,
appellant quoted the court as saying, “the reason |
outlined all of the cases that I had found at the plea
hearing was to make sure that the parties — both parties
knew what the Court had seen and what it may be
relying on for purposes of sentencing.” (App. Br. 14;
61:12, 13; A158, 159).

This 1s an admission from the court that it is
considering these adjudications, and that it is giving
explicit attention to the misinformation. (App. Br. 14).
Therefore, the circuit court violated Ms. Throndson’s
right to Due Process.

CONCLUSION

For the reasons stated above, Ms. Throndson
respectfully requests that the court vacate the sentence
and remand the matter to the circuit court for
resentencing before a different judge.
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