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STATEMENT OF THE ISSUES

1) Did the County have a reasonable belief that blwotk could be admitted at trial
when the phlebotomist that drew the blood was nesgnt?

2) If the County’s belief was not reasonable, is theu@y’s failure to have the
phlebotomist present for trial amount to egregioubad faith conduct?

STATEMENT ON ORAL ARGUMENT AND PUBLICATION

The County requests neither oral argument norigatidn. The issues presented
involve the application of well-settled legal priples to the facts.

STATEMENT OF THE CASE/FACTS

The procedural posture of this case is somewhatatoted. This is an appeal to a
motion to reconsider a motion to dismiss withowjpdice which was made in response to
an oral motion in limine.

John A. Hettwer was charged with Operating Whiledeinthe Influence and
Operating With a Prohibited Alcohol Content (A. Adp& 2). On the morning of the Jury
Trial on July 11, 2019, during a break in procaegdion the morning of trial, ADA Davis
was informed that the phlebotomist, Brooke Dill, samavailable to come to the trial due
to her child being sick and not having a babysitfeApp. 3, CR 29:8-13). The County
requested for the phlebotomist to appear by pheh&h defense objected to. (A.App. 3,
CR 30:2). The Court specifically stated

| don’t think that this is the fault of the proséiom, nor do | think that it's -

- nor do | think it's something that they have cohbver, which they could
have done something about, you know, prior to iggttiere. It's not like they
- - they did something wrong. | actually think tlaasick child is a sufficient
reason for a witness not to be present. | accepbtate’s representation that
that’s why Brooke Dill isn’t here.

Defense also stated that they agreed that the €alichinot have any fault in this.
(A.App. 3, CR 32:2-3).

The County again asked for phone testimony, wag denied, and the court
declared a mistrial indicating that the witnessisen for not being here was “fair
and legitimate.”(A.App. 3, CR 32:9-25). The caseswlaen rescheduled for Jury
Trial on January 23, 2020 (A.App 3, CR 33:20).

On the morning of the January 23, 2020 jury tABIA Lindo received an email
from support staff in the DA’s Office that Ms. Dillas out of the country getting married,

1
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and was again unavailable to testify (A.App. 4, &R:3). ADA Lindo indicated he found
out about the witness availability that morningt ibwvas unclear when the unavailability
was sent to the DA’s Office. (A.App. 4, CR 13:5-16ecognizing that there had been an
issue with Ms. Dill's availability at the last ttjgADA Lindo indicated that he planned to
proceed to trial without Ms. Dill and has done OWi#ls without the phlebotomist before
(A.App. 4, CR 8:3-11). Defense counsel indicateat they objected to an adjournment,
and were ok with proceeding with the trial, butytited not think the prosecution could
make their case without the phlebotomist (A.AppCR 9:17-23). ADA Lindo indicated
he preferred to proceed with the trial that mornibgt asked for the court to make a
determination regarding the blood results befoeejtiny was impaneled (A.App. 4, CR
13:21-14:4). ADA Lindo argued that the blood resutis admissible under Wis. Stat.
343.305(5), indicating that the statute simply iszgi the blood to be drawn by
phlebotomist, or someone authorized to draw thedknd that the deputy witnessed this
blood draw and could testify to it to lay foundatid\.App. 4, CR 14:19-15:3). ADA Lindo
further argued that not having the phlebotomist M@o towards weight of the evidence,
not admissibility (A.App. 4, CR 15:3-7). Deputy Dist Attorney Edelstein argued that
under Wis. Stat. 343.305(5) and 885.235 that theresults themselves are admissible,
and that the issue is a chain of custody issuehwisi@always considered to be weight of
the evidence as opposed to admissibility (A.ApER,19:6-18).

Defense counsel argued that the phlebotomist needaslhere to testify regarding
her qualifications (A.App 4, CR 15:10-13).

The Court agreed with defense counsel that the $tatld not establish foundation
for the blood results without the phlebotomist (fApA 4, CR 16: 3-9). The Court further
found Ms. Dill's nonappearance was without juséfion (A.App. 4, CR 16: 18-20).

ADA Lindo indicated that if the Court planned tcsuhiss the case with prejudice
he would proceed on the OWI by itself, howevehi Court planned to dismiss without
prejudice that the prosecution would refile theec&s.App. 4, CR 17:14-20). The Court
dismissed the case without prejudice and assebsgurdsecution with jury fees (A.App.
4, CR 22:18-23:7).

On January 23, 2020, defense counsel filed a maticeconsider dismissing the
citations without prejudice and to dismiss thetmtas with prejudice (A.App. 5). ADA
Lindo filed a response to this motion on March@@ (A.App 6). Arguments were made
at a motion hearing on July 10, 2020 (A. App. 7¢fdéhse counsel argued that the State
was negligent in not procuring the phlebotomist] &mat this negligence amounted to
failure to prosecute (A. App. 7, CR: 4:23-5:9). ther defense counsel changed its position

2
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regarding the 2019 Jury trial, indicating that gresecution was unprepared due to the
phlebotomist not being present (after previousiseamg that this was not the fault of the
prosecution) (A.App. 7, CR 5:5). The State argthed the State was prepared to go to
trial without the phlebotomist, because compliawdgé Wis. Stat. 343 is not the only way
to admit blood test results (A.App. 7, CR 24:1-7;15-24). The State argued that this
belief was based on the language of the statuteparsiasive case law, and therefore the
State’s belief that it could go to trial was justd. The Court granted defense counsel’s
motion to reconsider and dismissed the citatiorth wrejudice (A.App 7, CR 29:11-15;
A.App. 8).

The ruling against the admissibility of the bloedttevidence on the morning of the
trial was unexpected, and constitutes a clear astifipble excuse for not prosecuting.
Further, if the Court planned to dismiss the ca#h wrejudice, Attorney Lindo was
prepared to proceed on just the OWI charge. Attpiriedo did not proceed on just the
OWI charge, after relying on the Court’s ruling tthlhe case could be dismissed with
prejudice.

STANDARD OF REVIEW

Dismissal for failure to prosecute is largely withhe circuit court’s discretion.
Hlavinka v. Blunt, Ellis & Loewi, In¢.174 Wis.2d 381, 392, 497 N.W.2d 756, 760 (Ct.
App. 1993). The standard of review is thereforesdsitial.Industrial Roofing Servs., Inc.
v. Marquardf 2007 WI 19, { 41, 299 Wis.2d 81, 726 N.W.2d 8B®netheless, “
‘[e]xercise of discretion’... is not license for me'unfettered decision making,” “ but
requires “application of correct legal principles the facts of record.Hlavinka 174
Wis.2d 381, 392.

Although dismissing an action with prejudice ishint a circuit court's discretion,
it is a particularly harsh sanction. It is therefappropriate only in limited circumstances.
Industrial Roofing Servs., Inc. v. Marquay@007 WI 19, 141, 299 Wis.2d 81, 726 N.W.2d
898; see also Hudson Diesel, Inc. v. Kendl®4 Wis.2d 531, 542, 535 N.W.2d 65 (Ct.
App. 1995). Wis. Stat. 8 805.03 limits the sandidinat circuit courts may impose for
failure to prosecute to those that are “just.” Wissin courts have interpreted this
limitation to mean that dismissal requires that then-complying party has acted
egregiously or in bad faittndustrial Roofing Servs., Inc. v. Marquar@007 WI 19, { 41;
Trispel v. Haefer89 Wis.2d 725, 732, 279 N.W.2d 242 (19™)renes v. Ford Motor
Co, 79 Wis.2d 260, 267-69, 255 N.w.2d 511 (1977).

When a judge orders a case dismissed for failurpresecute under Wis. Stat.
§ 805.03, it is presumed that the dismissal is wréjudice.Marshall-Wisconsin Co. v.
3
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Juneau Square Corpl39 Wis. 2d 112, 128, 406 N.W.2d 764 (1987). $tete must show
“good cause” for the delay in prosecutidah.

ARGUMENT

The court erred in granting Hettwer’s roatito reconsider the court’'s dismissal
without prejudice. The court’s initial dismissaltivdut prejudice was correct.

In this case, the State had a clear and justdialzcuse for the delay because the
State had reason to believe that the trial didraquire the phlebotomist. Because this
belief was supported by persuasive case law angldéige intent, the State’s conduct was
neither egregious nor in bad faith.

. The State had good reason to believe that the triatlid not require a
phlebotomist

The State was prepared to go forward at trial. diilg reason the State requested a
dismissal without prejudice is because the Couexpactedly granted Hettwer's motion
in limine to prevent the blood test results fronmigeadmitted.

Hettwer asserts that the State was not readyifdroecause the phlebotomist was
not available to testify. Hettwer argues that blaest results are only admissible if the
State proves compliance with Wis. Stat. 8§ 343.30&wever, the State’s position is that
the trial could proceed without the phlebotomistdaese of the language of the statute,
persuasive case law, and policy reasoning.

Plain language of the statute

Hettwer asserts that the requirements of Wis. $t843.305(5) must be met in order
for blood test results to be admissible. During tiesmaring on Hettwer's motion to
reconsider, both Hettwer and the Court assertwithbut this reading, the statute would
be meaningless. This is incorrect.

The plain language of Wis. Stat. 8§ 343.305(6)(adest that the requirements only
apply under “this section,” meaning section 343.3% stating “to be considered valid
under this section” a chemical analysis must hasenbconducted in accordance with
Wis. Stat. § 343.305(7), the legislature simplyvmted the standards required to uphold
an administrative suspension under Wis. Stat. §3®4687). If the testing was not done in
accordance with the standards of § 343.305, issfficient to sustain an administrative
suspension. Besides administrative suspension, S%é. 8 343.305(5)(d) also mandates
the admissibility of blood tests, and mandates tiney be giverprima facieeffect. None

4
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of this is relevant to Hettwer's case, because daise is neither an administrative
suspension, nor was the State attempting to admeitktiood test under Wis. Stat.
§ 343.305(5)(d). However, it does disprove the rdissethat the statute is meaningless if
there are other ways to admit a blood test. Wiat. §§ 343.305(5)(d) does not have
language to make any blood test not administere¢ompliance with this section
inadmissible. The statute is meant to reduce dduivkng by providing an additional tool
for the State to prosecute more drunk driving ofé= it was not meant to introduce
additional hurdles for all prosecutions using chehiests.

Persuasive Case Law

The State was prepared to go to trial under aryhibat is supported by supportive
case law from the Wisconsin Court of Appeals.

The most analogous casé&iisunty of Fond du Lac v. Bethik2014 WI App 63, 354
Wis.2d 326, 847 N.W.2d 427. Bethke the defendant objected to the use of blood test
results because the phlebotomist who drew the bA@sdnot available to testify. The court
held that the deputy’s testimony was sufficiergatisfy the burden of admissibility for the
test resultsld. The Wisconsin Court of Appeals agreed, and tmwiction was affirmed.

State v. Wiedmeye2016 WI App 46, 370 Wis.2d 187, 881 N.W.2d 80&lhbat
blood test results can be admitted without adherémaVis. Stat. § 343.305. Specifically,
the State inWiedmeyemade use of expert opinion under Wis. Stat. 3®OTd.

Based orBethkeandWiedmeyerthe State in this case had good reason to believe
that a trial could proceed without the phlebotomist

Policy Reasoning

The Court’s interpretation of Wis. Stat. § 343.@)f), in which no blood test
result is admissible without the blood drawer’sitesny, would be contrary to the public
policy behind Wisconsin’s laws prohibiting operatinnder the influence of an intoxicant.
The Court refers to the State’s interpretation aé.Vétat. § 343.305 to be “blood draw
light,” and implies that the State’s interpretatiwnuld make the statute “toothless.” The
Court’s position goes against public policy.

Wis. Stat. § 967.055 states that “the legislatmearages the vigorous prosecution
of offenses involving the operation of a motor wihiby one under the influence of
controlled substances.” The Wisconsin Legislaturaceed the implied consent statute to

5
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combat drunk driving.State v. Reitter227 Wis. 2d at 223-25 (1999) (citation omitted).
The law was not created to enhance the rights whlddrivers, but “to facilitate the
collection of evidence.Reitter, 227 Wis. 2d at 224 (citation omitte8tate v. NeitzeP5
Wis. 2d 191, 203-04, 289 N.W.2d 828 (1980)). Thepse of the law “is to obtain the
blood alcohol content in order to obtain evidenoetosecute drunk drivers.State v.
Nordness128 Wis. 2d 15, 33, 381 N.W.2d 300 (1986) (citBrgoks 113 Wis. 2d at 355
(additional citation omitted)). Courts construe tmplied consent law liberally in order
to effectuate the legislative purpose behind tla¢ust. Reitter 227 Wis. 2d at 224-25
(citation omitted).

In enacting an implied consent law, the legislatireiously did not intend to make
it more difficult to prosecute OWiI-related offensésstead, the legislature has encouraged
drivers to comply with the implied consent law, dmas provided that if a person does
comply, and if a test result shows a prohibitecblaéd concentration or a detectable
presence of illegal drugs, the person’s operatingilpge will be administratively
suspended, and the test result is automaticallyssilote at trial. But if the testing is not
in accordance with Wis. Stat. § 343.305(6), thesperwill prevail at an administrative
suspension hearing (if he or she timely requedisaing), and the test results are not
automatically admissible at trial.

The Court’s interpretation of Wis. Stat. 8§ 343.3)%) is contrary to the policy
behind Wisconsin'per sedrug law, Wis. Stat. § 346.63(1)(am), which pratsilbperating
a motor vehicle with a detectable presence of &ictesd controlled substance. The
legislature enacted the law, in 2003 Wis. Act. B&cause “[i]t is often difficult to prove
that a person who has used a restricted contrelledtance was ‘under the influence’ of
that substance.” Legislative Council Act Memo 8203 Wis. Act. 97 (Dec. 16, 2003).
The statute provides that “if one has a detectafnleunt of a restricted controlled substance
in his or her bloodstream while operating a veharlgoing armed with a firearm there is
no requirement that the person was ‘under the enite’ of that restricted controlled
substance. Evidence of a detectable amount iscgirfti” Id.

[I. Because the State had good reason to believe thhetphlebotomist was not
needed for trial, the State’s failure to procure tle phlebotomist was neither
egregious nor in bad faith.

The State concedes that the State exgppebte phlebotomist to testify at trial.
However, the fact that she was not available doésanstitute negligence. If the State had
believed that the phlebotomist’s testimony was @sseto the case, it would have taken
more stringent steps to secure the witness, efiliea served subpoena or a motion to

6
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reschedule. For the reasons stated above, the l&tdtgood reason to believe that the
phlebotomist’s testimony would be nice to have, it necessary to the case. Thus, the
State mailed the phlebotomist a subpoena withapgerservice.

The State’s case would have been weakened witheuphlebotomist. Hettwer
would have been free to argue against the probatlge of the blood test results. The
phlebotomist’'s absence would go to the weight o¢ #wvidence, rather than the
admissibility of the test results. Hettwer wouldveaeen free to present his arguments
concerning the accuracy of the tests in front ef jtiry without a phlebotomist there to
refute them. It is in the State’s interest to pnedke strongest case possible, but it is not
egregious or bad faith conduct when the State doesecure ancillary evidence when said
evidence is not essential to the case.

The State had good reason to believe that thé doald proceed without the
phlebotomist, and articulated these reasons inhih&ing on Hettwer's motion to
reconsider. These reasons offer a clear and pbfkcuse for the State’s motion to dismiss
without prejudice. It certainly does not constituegligence on the scale of “failure to
prosecute.”

CONCLUSION

The State was ready to go to trial before theudircourt incorrectly granted
Hettwer’s motion in limine. The circuit court alsworrectly granted Hettwer’'s motion to
reconsider, which resulted in a dismissal with ymleje. The State showed a clear and
justifiable excuse for its belief that it could pexute the case without a phlebotomist. This
belief was based on the plain language of Wis. §ta#43, persuasive case law, and policy
reasoning. The belief, even if mistaken, certaddgs not rise to the level of egregious or
bad faith. The Court should reverse the circuitrteuuling on the motion to reconsider
so that Hettwer’s case is dismissed without pregidi
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For the reasons above, the judgement of the mattshould be reversed.

Dated this 17th day of December 2020.
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reviewed by Assistant District Attorney Tessa Bnotto
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Attorney for Plaintiff-Appellant

Fond du Lac County Office of the District Athey
160 S. Macy Street
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(920) 929-3048
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Tessa.Button@da.wi.gov
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