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ARGUMENT

I. Rothgery v. Gillespie County, Texas, 554
U.S. 191 (2008) is directly on point and
compelled counsel to object.

A. The State’s attempts to distinguish
Rothgery lack merit.

In this case, trial counsel was confronted with a
procedure that violates settled United States Supreme
Court case law. Accordingly, counsel had a plain duty
to object; he did not, and therefore was constitutionally
defective.

The State disagrees, trying 1in vain to
distinguish away the force of otherwise settled,
binding, case law. Those efforts are transparently
unpersuasive and do not support the State’s attempt
to evade a straightforward application of on point
authority. Respectfully, the State misunderstands and
misapprehends the authority in question:

1. Rothgery does not require a personal
appearance.

In Rothgery, the United States Supreme Court
clearly held that a probable cause/bail hearing like the
one that occurred in this case can trigger the right to
counsel; at no point did it assert that the defendant
must be physically present before a magistrate. That
was not the issue presented to the Court for review
and it misstates the scope of the Court’s decision to
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claim that it “narrowly” applies only to the specific
facts presented.!

Instead, the Court clearly held that “the right to
counsel guaranteed by the Sixth Amendment applies
at the first appearance before a judicial officer at
which a defendant is told of the formal accusation
against him and restrictions are imposed on his
liberty.” Id. at 194. The State’s claim that this must
require an actual appearance is not represented in the
text of the opinion. Likewise, there is nothing in
Rothgery that suggests that it is dispositive that a
defendant be in-person of the charges rather than
being copied on the paper procedure, as occurred
here.?

What matters is that there has been some State-
initiated action signaling that the relationship
between the arrested person and the State has become

' The State insists that Rothgery was intended to be read
narrowly on this point. (State’s Br. at 24). The “narrow” nature
of the decision refers not to the attachment inquiry, but to a
second, related, question—whether the initial appearance which
triggers the right to counsel at subsequent proceedings is itself
a “critical phase” necessitating the appearance of counsel. See
Rothgery, 554 U.S. at 218 (Alito, dJ., concurring) (explaining that
the Court’s opinion addresses only the “limited” attachment
question).

% The State asserts that Robinson was not informed of the
charges against him, despite the record showing that he was on
the circulation list for the CR-215 form. (70:3). To the extent the
circuit court relied on a contrary factual finding, it is erroneous
and cannot serve as a basis to distinguish any of the authority
cited by Mr. Robinson, as the State suggests. (State’s Br. at 27).
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“solidly adversarial.” Id. at 202. Here, an agent of the
State submitted a sworn statement listing specified
criminal infractions along with supporting proof that
Mr. Robinson had committed those offenses. A judicial
officer neutrally reviewed that evidence and
determined Mr. Robinson “probably” committed the
crimes at issue and then set bail to ensure Mr.
Robinson’s availability for prosecution. The paper
probable cause paperwork was then distributed to Mr.
Robinson, giving him notice of these accusations and
the related finding of probable cause.

It strains credulity to insist there was not an
“adversarial” relationship between Mr. Robinson and
the State such that a prosecution had not
“commenced.” See id. at 207-208. The case law is
concerned not with hyper-specific procedural
requirements, but with the more pivotal question of
whether "the machinery of prosecution [has been]
turned on.” Id. A CR-215 proceeding does just that.

The State analogizes the CR-215 procedure to
the filing of a criminal complaint used to obtain a
warrant in federal court, a procedure that several
courts (most speaking pre-Rothgery)® have labeled
insufficient to trigger the Sixth Amendment right to
counsel. (State’s Br. at 26). This analogy is flawed as
the procedures are insufficiently similar. A document

3 For example, the State’s reliance on United States v.
Boskic, 545 F.3d 69 (1st Cir. 2008), is clearly misplaced. That
case relies, in part, on an understanding that a prosecutor must
be involved to initiate criminal proceedings, a viewpoint directly
rejected in Rothgery.
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filed for the purpose of obtaining a warrant is not at
all like a document filed after arresting a person which
functions to continue that person’s incarceration
pending prosecution.

Accordingly, because the State’s cited
“requirement” of a personal appearance as opposed to
an ex parte procedure is not reflected in the case law,
this Court should adhere to the precedential rule
announced in Rothgery.

2. Rothgery defines when a criminal
prosecution initiates; because the
essential facts of this case are
indistinguishable from Rothgery,
the State’s arguments about non-
1nitiation are plainly irrelevant.

Separately from its argument that the arrested
person must appear at an in-court proceeding, the
State also argues that a CR-215 is categorically
incapable of initiating a criminal prosecution. Its
arguments are inconsistent and unpersuasive.

Principally, the State suggests that Robinson’s
criminal prosecution could not have commenced
because a complaint was not filed, contradicting its
earlier argument that a complaint is irrelevant to the
attachment inquiry. (State’s Br. at 28). The State cites
isolated language from Rothgery discussing the Texas
equivalent of a complaint, as well as this Court’s
decision in State v. Forbush, 2011 WI 25, 9 16, 332
Wis. 2d 620, 796 N.W.2d 620. (State’s Br. at 28).
Setting aside the logical inconsistencies in the State’s
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argument, the State ignores that the attachment
inquiry is flexible and not triggered by any single,
jurisdiction-specific procedure. Rothgery, 554 U.S. at
198. Thus, while a criminal complaint may trigger the
attachment of the right to counsel, that does not mean
that only a criminal complaint can do so.

Likewise, the factual distinctions highlighted by
the State—that the CR-215 did not create a “criminal
court case file” and that a prosecutor’s charging
discretion is not restricted by the filing of a CR-215—
are irrelevant and not derived from any case law.
(State’s Br. at 28-29). It cannot feasibly matter, for the
purposes of analyzing the Sixth Amendment right to
counsel, whether the clerk’s office opens “a file” on the
defendant; likewise, a prosecutor always has
discretion with respect to charging throughout the
criminal process.

Overall, the State’s arguments reflect a basic
misunderstanding of Rothgery. The State repeatedly
asserts that, because the CR-215 is “merely” a means
of satisfying Riverside,* then, obviously, it is incapable
of initiating criminal proceedings against the arrested
person. Rothgery, however, concerned just such a
Riverside-satisfying procedure. Garcia v. Foster, No.
20-CV-336, 2021 WL 5206481 (E.D. Wis. November 9,
2021) (“Although the Rothgery Court never mentions
Riverside in its decision, reviewing the Fifth Circuit’s
decision, see Rothgery v. Gillespie County, 491 F.3d

4 County of Riverside v. McLaughlin, 500 U.S. 44
(1991).

10
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293, 300 (5th Cir. 2007), 1t is clear that Texas’ article
15.17 hearing was designed primarily to satisfy the
requirement of Riverside.); see also Rothgery, 554 U.S.
at 218 (Thomas, J., dissenting) (“The Court holds
today—for the first time after plenary consideration of
the question—that a criminal prosecution begins, and
that the Sixth Amendment right to counsel therefore
attaches, when an individual who has been placed
under arrest makes an initial appearance before a
magistrate for a probable-cause determination and the
setting of bail.”)

Finally, the State falls back on irrelevant
restatements of law not germane to the resolution of
the immediate question. Reiterating that persons do
not have a right to counsel until their prosecution has
commenced, as the State correctly notes, does nothing
to resolve the underlying question of when that
attachment occurs. (State’s Br. at 29). The cited case
law merely restates the settled precedent from Kirby
v. Illinois, 406 U.S. 682 (1972) and does not resolve the
underlying question presented in this case. Moreover,
it 1s unclear why either an intermediate state
appellate court ruling or a dated decision of this Court
predating the issuance of Rothgery by 35 years, also
echoing the general Kirby rule but not otherwise
meaningfully elaborating on the attachment issue, are
in any way relevant to resolution of this appeal.

11
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3. The “rule” requested by Mr.
Robinson is just a straightforward

recognition of Rothgery’s
established holding.

As noted above, the only rational reading of
Rothgery i1s that probable cause procedures, when
combined with the setting of bail, are sufficiently
adversarial such that they initiate criminal
prosecutions for the limited purpose of determining
whether Sixth Amendment rights have “attached.”
Rothgery, 554 U.S. at 195 (stating that the procedure
in that case found to trigger the Sixth Amendment
right to counsel “combines the Fourth Amendment’s
required probable-cause determination with the
setting of bail [...].”).

The State’s reading of the case law 1is
complicated, however, by its conflation of two separate
Sixth Amendment doctrines—the attachment inquiry
and the critical stage analysis. (State’s Br. at 31). Even
though a defendant’s right to a lawyer has “attached,”
he still will not be entitled to counsel unless and until
a “critical stage” of the prosecution follows. See
Rothgery, 554 U.S. at 217 (Alito, dJ., concurring)
(highlighting that the Court “point[s] out the
‘analytical mistake’ of assuming ‘that attachment
necessarily requires the occurrence or imminence of a
critical stage.”). The State’s citation to “critical stage”
language therefore betrays its misunderstanding of
the underlying legal issue. The parade of horribles
cited by the State therefore has no basis in Mr.
Robinson’s argument.

12
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B. Because Rothgery is binding law with
respect to the underlying constitutional
question, it i1s frivolous to assert that
counsel had no duty to object.

Decisions of the United States Supreme Court
on federal constitutional questions are controlling and
bind lower courts. State v. Jennings, 2002 WI 44, § 18,
252 Wis.2d 228, 647 N.W.2d 142.

The State disagrees, claiming that reasonably
competent counsel was entitled to ignore United
States Supreme Court case law directly on point.
(State’s Br. at 19). However, a criminal defense
attorney who chooses to ignore precedent in this
fashion is not fulfilling “the role in the adversary
process that the [Sixth] Amendment envisions.”
Strickland v. Washington, 466 U.S. 668, 688 (1984).
None of the State’s citations can disturb this
fundamental principle; it is not reasonably foreseeable
that either this Court or the court of appeals was
intending to overrule the United States Constitution’s
Supremacy Clause in the cited cases.

For example, State v. Morales-Pedrosa, 2016 WI
App 38, 9 26, 369 Wis. 2d 75, 879 N.W.2d 772 merely
addresses a pure question of Wisconsin law, asking
whether controverted testimony was within the
province of established Wisconsin precedent. Because
the Wisconsin precedent did not squarely resolve the
1ssue, the law was not sufficiently “settled” so as to
create a plain legal duty for counsel to violate.
Likewise, in State v. Breitzman, 2017 WI 100, 99 55-

13
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56, 378 Wis. 2d 431, 904 N.W.2d 93, this Court
explicitly looked to United States Supreme Court
decisions to determine whether there was a clear legal
standard governing the underlying alleged legal error;
finding none, it found no ineffectiveness.

To claim that a defendant must first have a state
court ratify an otherwise binding United States
Supreme Court decision is a distortion of the
ineffectiveness rubric. It also makes little sense to
claim, as the State does, that any specific local practice
must be specifically condemned by precedent before
any plain legal duty exists. (State’s Br. at 20). In the
State’s view, a defendant complaining of an illegal
detention arising from a stop-and-frisk policy in
Milwaukee cannot rely merely on Terry v. Ohio, 392
U.S. 1 (1968); if his lawyer fails to file a suppression
motion, he should identify a Wisconsin case telling
him that this specific policy of illegal searches violates
the Fourth Amendment.

Likewise, it makes little sense to claim, as the
State does, that the intervening issuance of an
unpublished and uncitable intermediate state
appellate court decision could somehow “unsettle”
binding United States Supreme Court precedent.
(State’s Br. at 22). An unpublished decision of the
court of appeals is not the law; counsel does not have
any “duty to research or cite it.” Wis. Stat. §
809.23(3)(b).

Notably, while the State believes that counsel
should have followed the holding of a non-precedential

14
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unpublished decision, it asserts 1t was also
unreasonable for the multiple federal court decisions
rejecting that holding to have any impact on the
thought process of reasonably competent counsel.
(State’s Br. at 22-23). The unreasonableness of the
legal position is facially apparent.

In sum, Mr. Robinson is not asking that counsel
argue an issue of unsettled law. Counsel was not being
asked to anticipate a “change” in the law. Counsel was
being asked—as the constitution requires—to
acquaint himself with binding precedent and to apply
that precedent to his defense of Mr. Robinson. Because
he did not, deficient performance resulted.

1I1. Mr. Robinson’s motion entitled him to a
hearing.

A. Failure to call witnesses who saw the
robber, but did not identify Mr. Robinson,
as that person is deficient performance.

In this case, the only issue for the jury was
identification. Trial counsel therefore urged the jury to
consider, as a basis for reasonable doubt, the
possibility that Mr. Robinson had been wrongly
identified by the State’s witnesses. (92:30). Yet, he
omitted any witnesses who would actually support
that defense—like the two bank employees who also
saw the robber but who did not identify Mr. Robinson
as that person. Failure to do so meant that counsel did
not fulfill his role to “render the trial a reliable
adversarial testing process.” Strickland, 466 U.S. at
688.

15
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The State disagrees, explaining that because the
witnesses made no identification (when presented
with Mr. Robinson) instead of identifying someone else
(like a known innocent filler) then they were useless to
the defense and no reasonably competent attorney
would have a duty to present them. (State’s Br. at 34).
This argument is problematic. These were the only
potential witnesses who would support the proffered
defense; without them, the jury was left with three
witnesses pointing the finger at Mr. Robinson and only
the arguments of counsel, to rebut them

The State picks around the fringes of the
witnesses’ statements, essentially asking this Court to
determine that it would not have credited their
testimony if presented with it at trial. (State’s Br. at
35). That, however, is not the standard. It is the jury’s
obligation to weigh and assess the credibility of the
evidence and resolve conflicts in the testimony when
determining a defendant’s guilt or innocence. See State
v. Gomez, 179 Wis. 2d 400, 404, 507 N.W.2d 378 (Ct.
App. 1993).

B. Evidence that witnesses identified
persons other than Mr. Robinson was not
foreclosed by State v. Denny, 120 Wis. 2d
614, 357 N.W.2d 12 (Ct. App. 1984).

In addition to testimony from witnesses who saw
the robber but did not identify Mr. Robinson, counsel
should have also presented evidence that other
witnesses viewed pictures or video of the crime and

16
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confidently identified people other than Mr. Robinson,
including close family members.

On this point, the State’s only response is that
such testimony would have been foreclosed by Denny.
Not so; Denny 1s a judge-made rule prohibiting
alternative perpetrator evidence and has no
applicability when the proffered evidence is presented
for some other evidentiary proposition. Thus, to the
extent that the State relied on testimony from
witnesses who were not present but who relied on
footage of the robbery to identify Mr. Robinson, the
evidence code would permit counsel to introduce this
evidence to undermine the reliability of those
identifications.

The State’s only argumentative tack is to
misrepresent Mr. Robinson’s argument, asserting that
he has inaccurately relied on State v. Scheidell, 227
Wis. 2d 285, 296, 595 N.W.2d 661 (1999). Mr. Robinson
has never argued that this i1s an “unknown
perpetrator” case as discussed in Scheidell. Instead, he
has merely cited the case as analogical support for his
argument that Denny has a narrow reach; it does not
prohibit the admission of evidence regarding other
suspects for other evidentiary purposes.

The State also 1ignores Mr. Robinson’s
arguments, expressing confusion as to what other
purpose such evidence would have. (State’s Br. at 38).
It labels his arguments a “distinction without a
difference” and bemoans a stealth attempt to overrule
Denny. (State’s Br. at 38). The State’s concerns are

17
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exaggerated. For example, our evidence code permits
all manner of testimonial evidence to be admitted for
purposes other than the “truth” of the matter asserted;
this evidence is no different.

C. Mr. Robinson  was cumulatively
prejudiced by his attorney’s errors.

The State expends its energies describing the
totality of the evidence it used to convict Mr. Robinson.
Fair enough. But the prejudice inquiry is distinct from
a sufficiency analysis. State v. Pitsch, 124 Wis. 2d 628,
645, 369 N.W.2d 711 (1985). Here, counsel’s errors
introduced sufficient unreliability into the proceedings
such that a new trial is required.

As argued in the opening brief, effective counsel
could have removed the teller’'s contemporaneous
1dentification of Mr. Robinson—testimony the State
told the jury was uniquely relevant to its assessment
of Mr. Robinson’s guilt or innocence. (92:16). Counsel
would be able to present contrary witnesses who saw
the robber but, if believed and credited by the jury, did
not identify Mr. Robinson as that person. Finally,
counsel would be able to introduce powerful evidence
to call into question the reliability of the State’s
1dentification-based case by showing how easily other
witnesses identified completely different (and
presumably innocent) suspects.

Accordingly, Mr. Robinson is entitled to a new
trial.

18
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CONCLUSION

For the reasons set forth herein, Mr. Robinson
asks this Court to grant the requested relief.

Dated this 10th day of August 2022.
Respectfully submitted,

Electronically signed by
Christopher P. August

CHRISTOPHER P. AUGUST
Assistant State Public Defender
State Bar No. 1087502

DOUGLAS MCINTOSH
Assistant State Public Defender
State Bar No. 1113138

Office of the State Public Defender
735 N. Water Street - Suite 912
Milwaukee, WI 53202-4116

(414) 227-4805
augustc@opd.wi.gov

Attorneys for Defendant-Appellant
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CERTIFICATION AS TO FORM/LENGTH

I hereby certify that this brief conforms to the
rules contained in s. 809.19(8)(b), (bm), and (c) for a
brief. The length of this brief is 2,944 words.

Dated this 10th day of August 2022.
Signed:

FElectronically signed by
Christopher P. August

CHRISTOPHER P. AUGUST
Assistant State Public Defender
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