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INTRODUCTION

In March of 2020, a jury convicted Eric. J. Debrow of

sexually assaulting his girlfriend's minor daughter. It was not

Debrow's first sexual assault conviction; he was also convicted

of first-degree sexual assault of a child in 2004. Pursuant to

Wisconsin's persistent repeater statute, the 2020 conviction

resulted in a sentence of life imprisonment without the

possibility of extended supervision.

Debrow appealed. He argued, among other things, that

the circuit court improperly denied his request for a mistrial

after a witness—^the victim's brother—made a reference

during his testimony to having looked on GOAF. After

stopping the brother from testifying further, the circuit court

instructed the jury to disregard testimony and concluded that

a mistrial was therefore not necessary. Debrow did not seek a

different jury instruction; instead, he insisted that no jury

instruction would be sufficient to overcome the prejudicial

nature of the witness's comment.

The court of appeals reversed Debrow's conviction. The

court acknowledged that the decision whether to declare a

mistrial is discretionary. It assumed that the jury knew what

"CCAF' was and that it must have inferred that Debrow had

a conviction for child sexual assault. It then concluded that

the curative instruction the circuit court gave was

insufficient. In so holding, the court imphed that a proper

instruction may have obviated the need for a mistrial, but

because a sufficient instruction was not given, the circuit

court erroneously exercised its discretion in denying Debrow's

request for a mistrial.

This Court should grant review to address the interplay

between curative instructions and the necessity for a mistrial.

Specifically, the court should clarify whether the sufficiency

of a curative instruction is properly considered part of the

mistrial analysis or if it is an independent issue. It is the
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State's position that the latter is true: where it is possible for

a  curative instruction to overcome improper witness

testimony, a court properly exercises its discretion by den5dng

a mistrial, and the question of whether the curative

instruction was in fact adequate is a separate issue. The court

of appeals conflated these analyses and, in so doing, reversed

a conviction for a serious offense. This Court should

determine whether that reversal was based on a proper

application of the law.

ISSUE PRESENTED FOR REVIEW

Did the court of appeals apply the proper legal standard

to its review of the circuit court's decision to deny Debrow's

motion for a mistrial when it considered the adequacy of the

curative instruction given by the circuit court and, if not, did

the circuit court properly exercise its discretion in denjnng the

motion for a mistrial?

The court of appeals concluded that the circuit court

erred in denying the motion for a mistrial because its decision

was based on a putatively insufficient curative instruction

having been given.

STATEMENT OF CRITERIA SUPPORTING REVIEW

This Court's review "will help develop, clarify or

harmonize the law" because the issue presented "is a question

of law of the t5q)e that is likely to recur unless resolved by the

supreme court." See Wis. Stat. § (Rule) 809.62(lr)(c)3.

Disputes about mistrials will often occur in situations where

evidence or testimony has been improperly introduced in firont

of a jury. In such circumstances, courts will need to weigh
whether a curative instruction is sufficient, and parties will

need to know how to frame their arguments with respect to
the need for a mistrial and the adequacy of an instruction.
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STATEMENT OF THE CASE

This appeal arises out of Debrow's conviction at trial of

one count of second-degree sexual assault of a child as a

persistent repeater in Dane County case number 2018CF202.

(R. 106:1.) Debrow was also charged with a separate count of

first-degree sexual assault of a child as a persistent repeater
in Dane County case number 2018CF1787. (R. 63:1.) The

Dane County Circuit Court joined the two cases for trial,^ and

the jury convicted Debrow on the count in 2018CF202 but

acquitted him on the count in 2018CF1787. (R. 118:103.)

Investigation & Pre-Trial Proceedings

On the morning of January 22, 2018, Madison Police

responded to Safe Harbor where staff were conducting an

interview of Mary^, who was then 13 years old. (R. 1:1.) Mary

reported that about one week earlier, Debrow—^her mother's

boj^end—came into her room while she was sleeping and

touched her. (R. 1:2.) Mary awoke to discover that Debrow had

flipped her covers up and was "rubbing her legs and gripping
her butt." (R. 1:2.) Mary screamed at Debrow to get out of her

room, which caused the family dogs to start barking. (R. 1:2.)

Debrow left, closing the bedroom door as he did. (R. 1:2.)

In an information dated February 27, 2018, the State

charged Debrow with one count of sexual assault of a child

under the age of 16 as a persistent repeater. (R. 13:1.) Because

Debrow had been convicted of first-degree sexual assault of a

child in 2004, the persistent repeater charge carried with it a

mandatory life sentence without the possibility of early

^ The circuit court denied the State's motion to join Dane
County case nos. 2018CF2282 and 2018CF2409, each of which
involved multiple coimts of bail jumping. (R. 63:2; 127:33-34.)
Those cases are not at issue in this appeal.

2 The State uses pseudonyms for the child victims and their
family members.
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release. See Wis. Stat. § 939.62(2m)(b)-(c). Debrow pleaded

not guilty (R. 126:15), and the case moved toward trial.

During the lead up to trial, Debrow violated the conditions of

his release multiple times by contacting Mary and her

mother, Kathy, by text and through Facebook. (R. 34; 38.)

Debrow also changed counsel multiple times, resulting in

significant delays to the trial schedule. (R. 65:1-2.)

In November of 2019, the State moved to join the case

involving the assault against Mary with a separate case

involving an assault against Mary's younger sister, Nancy. (R.

63.) In that case, Nancy stated that Debrow entered her room

one night and unbuttoned her pants. (R. 63:2.) Nancy also

stated that she would sometimes sleep in bed with her mother

when she was not feeling well, and that on multiple occasions

when she was in bed with her mother, Debrow put his hand

down her pants and rubbed her vagina. (R. 63:2.) The State

also moved to join the two cases involving the bail jumping

charges that resulted from Debrow's contact with Mary and

Kathy following his release on bail. (R. 63:2-3.) Debrow

opposed joinder (R. 68), and the circuit court held a hearing to

discuss the matter on February 12, 2020 (R. 127). After

argument by the parties, the circuit court determined that the

cases involving the allegations by Mary and Nancy would be

joined, but the bail jumping cases would remain separate. (R.

127:30-33.)

Before trial, the circuit court ruled on multiple

evidentiary issues, including allowing the State to present

various other-acts evidence to show the absence of mistake.

(R. 120:38—40.) Following these rulings, the court took a break

for limch to allow Debrow to decide whether he would accept

the State's final plea offer. (R. 120:61-62.) Following the

break, Debrow told the court he rejected the State's plea offer

8
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and proceed to trial. (R. 129:7-8.) The court called in the jury^

and trial began. (R. 129:13.)

Trial

The State's first witness was Mary. (R. 129:37.) Mary

testified that Debrow was her mother's bo5dnend and lived

with the family in early 2018. (R. 129:41.) She identified a

diagram as a mirror image of the apartment the family and

Debrow were living in at that time. (R. 129:44.) She identified

the rooms where she, her mother, her sister Nancy, and her

brother slept. (R. 129:47.)

Mary said that on January 17th, 2018, she woke up very

early in the morning "to somebody touching [her] butt and

thigh." (R. 129:50-51.) She screamed, which caused the dogs

to start barking. (R. 129:51.) Mary then stayed awake until it

was time for her to go to school. (R. 129:51.) Mary reported

that she was "100 percent" sure that the person who touched

her was Debrow. (R. 129:56.)

When Mary returned fi:om school later that day, Kathy

was telhng Debrow to leave and that he should have been

gone before Mary got home.^ (R. 129:58.) At some point,

Mary's brother called the pofice, who arrived and spoke with

Mary and Nancy. (R. 129:58.)

Asked if there was ever another time she had awoken

to Debrow in her room, Mary testified that when the family

first moved into the apartment, she once woke up to Debrow

sitting on her bed saying "shh, it's just a game" and

instructing her not to tell her mother. (R. 129:60.) Mary also

3 Jury selection occurred the previous day, but the court did
not swear in the jury at that time. (R. 130.)

^ Kathy later testified that she was awakened by the barking
dogs and, after talking to Debrow, surmised that Debrow had been
in the girls' room, which violated her "ground rule[s]" for him. (R.
119:66, 77-81.)
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stated that she once had a discussion with her mother about

what to do "if anything were to happen" while she was in her

room in the night, and "[t]he general consensus was" that she

should scream. (R. 129:65.)

Mary's brother Isaac testified next for the State. (R.

129:88.) Isaac stated that the arrangement of his bedroom in

the apartment allowed him to see directly out his bedroom

door. (R. 129:93.) He had been lying awake in bed on the

morning of January 17th when he saw Debrow enter Mary

and Nancy's bedroom. (R. 129:94.) Debrow was in the room for

five to ten minutes when Isaac heard his sister scream. (R.

129:96.) Debrow then immediately left the room to go back to

Kathy's room. (R. 129:96.) Isaac confirmed that the dogs

began to bark after he heard his sister scream. (R. 129:99.) He

testified that he was angry about what he saw all day while

he was at school, so when he got home later that day, he called

the pohce. (R. 129:97.)

Isaac acknowledged that he and Debrow would

occasionally fight and that sometimes the fights involved

punching and kicking. (R. 129:100.) He added, however, that

he viewed Debrow as a sort of father figure "until all this stuff

happened." (R. 129:100.)

On cross-examination, Isaac said that he stayed awake

and watched Mary and Nancy's bedroom door after Debrow

left it "just to see if he was going to go back in there." (R.

129:108.) He also noted that he generally could not control

how he slept and was on medication for sleeping, which was

why he was awake that night to begin with. (R. 129:108.)

During re-direct examination, the State requested a

sidebar and sought permission to ask a leading question. (R.

129:110.) The State indicated that it wanted to address why

Isaac was being particularly vigilant about Debrow and his

sisters without Isaac responding in a way that told the jury

that Debrow had previously been convicted of sexually

10

Case 2021AP001732 Petition for Review Filed 08-19-2022 Page 10 of 21



assaulting a minor. (R. 129:110-11.) Debrow's attorney

opposed the State's request and said that if Isaac gave the

"wrong answer," he would request a mistrial. (R. 129:112.) He

further contended that the State should not be allowed to

address Isaac's "feeling" about Debrow because the State

originally brought it up during direct examination and the

defense only followed up on it during cross-examination. (R.

129:113-14.) The State re-emphasized that it wanted to

address why Isaac was watching his sisters' bedroom door "in

a leading way so we don't accidentally get a mistrial about

this." (R. 129:115.)

The court sustained Debrow's objection to the State

asking a leading question. (R. 129:117.) It said that the State

could "go into this area in not a directly leading fashion but in

a very direct or indirect but not leading manner." (R. 129:116-

17.) The State responded that it was concerned where Isaac's

mind would go "with such a vague question," but would "try

to be quick to interrupt" if need be. (R. 129:117.) The court

said that it would 'Tdo happy to be on pins and needles as well

to jump in if [Isaac] starts saying something" related to

Debrow's criminal history. (R. 129:117.)

After the sidebar, the following exchange took place:

Q  [Isaac], I want to draw your attention to
the timeframe of when you moved into [the
apartment] with [Debrow] and your two sisters and
your mom, okay?

At any point from when you moved in, had you
learned anjrthing or heard an5^hing that led you to be
on alert that night on January 17th of 2018?

A  Yes.

Q  And were those based on things your
sisters had mentioned?

A  No.

Q  Are those things that you heard from
your mom?

11
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A  It's things that I - -

Q  - -1 don't want to get into that - -

(Unreportable simultaneous interjections by
Counsel.)

(R. 129:118.)

Debrow moved to strike the response and indicated that

he would make another motion shortly. (R. 129:118.) The

court then said, "I'll - - I'll move to strike. The question was

were those things you heard from your mother, and if you can

just give yes or no as far as whether those were things you

hesird from your mother. We can't get into what they are,

because that's hearsay." (R. 129:119.) Isaac began to respond

with "WeU, my mom did teU me - and the court cut him off,

saying "we can't put her words into your mouth in front of the

jury." (R. 129:119.) The State added, "that's why 1 had to

speak over you, and 1 apologize for doing that." (R. 129:119.)

The State then ended its re-direct examination, and the court

directed the jury "to strike anything else that they . . . heard

beyond the witness's statement that he heard from his mother

but not the content of anjthing." (R. 129:119.)

Shortly thereafter, the court dismissed the jury and the

parties stayed on the record to discuss what happened. (R.

129:121-22.) The court stated that the State asked a question

that was not leading, and when Isaac started to interject, the

court heard the words "1 looked on CCAP." (R. 129:122.) At

that, both attorneys and the court interrupted Isaac. (R.

129:123.) The court noted that it granted Debrow's motion to

strike, and it said that it would "give that instruction in the

end as well." (R. 129:123.)

Debrow moved for a mistrial. (R. 129:123.) He argued

that even though the court struck Isaac's response, "the jury

still heard it." (R. 129:123.) He contended that the jury would
wonder what Isaac found on CCAP that led him to be so

vigilant and concluded that the jury would surmise that

12
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