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Issues Presented

1. Did the Circuit Court have authority under Wis.tS§&814.51 or any other
authority to sanction the Defendant for her untynmekolution of her case,
or for failure to abide by other orders of the G8ur

2. If the Circuit court did have authority to sanctitie Defendant, did the
Circuit Court erroneously exercise its discretiorsanctioning the
Defendant.

STATEMENT ON ORAL ARGUMENT AND PUBLICATION

Plaintiff-Respondent anticipates the issue raisedthis appeal can be fully
addressed by the briefs. Accordingly, Plaintiff-pasdent is not requesting oral

argument. Further, publication is not warrantedanis. Stat. 8§ 809.23.

Argument

While the specific procedure posture of this cadendt allow the Court to sanction
the Defendant-Appellant under Wis. Stat. 8814.5khelostatutory provisions and
the Monroe County Circuit Court rules provided auity for the Court to do so. In
sanctioning the Defendant-Appellant, the Court propexercised its discretion
because it properly applied the law and demonstratational process in reaching

its conclusion that a sanction was appropriate.

l. The Circuit Court was Not Allowed to Sanction the
Defendant Under Wis. Stat. 8814.51 Because the Jufyial
Demand Was Withdrawn 2 Business Days Prior to the
Start of the Trial
The State largely agrees with the portion of théebdant-Appellant’s Brief which
argues that the Circuit Court lacked the authdotganction the Defendant under
Wis. Stat. 8814.51. The State so agrees becausantneage of Wis. Stat. 8814.51

Is unambiguous:

The court shall have discretionary authority in aiwl or criminal action
or proceeding triable by jury to assess the et of one day's juror

5
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fees for a jury, including all mileage costs, agaigither the plaintiff or
defendant or to divide the cost and assess theagashst both plaintiff
and defendant, or additional parties plaintiff efehdant, if a jury demand

has been made in any case andufry demand is later withdrawn
within 2 business days prior to the time set by theourt for
the commencement of the trial The party assessed shall be

required to make payment to the clerk of circuitrtevithin a prescribed

period and the payment thereof shall be enforcezbhyempt proceedings
Wis. Stat. 8814.51. Based on the plain and unamabig language in Wis. Stat.
8814.51, the Court may only sanction a partyefjury trial demand is
withdrawn within 2 days of the commencement ofttied. In the present matter
the undisputed facts are that the demand was \afrdthree business days prior
to the commencement of the trial. Therefore, threut Court did not have the

authority, under Wis. Stat. 8814.51, to sanctienBefendant.

Il. The Circuit Court Had Authority to Sanction the
Defendant Under Other Statutory Provisions

While the Circuit court did not have authority nstion the Defendant under
Wis. Stat. 8814.51, the Circuit Court did have autly to sanction the Defendant
under Wis. Stat 8805.03. In the Defendant-Appé&ldorief an argument is made
that the Circuit Court did not have the authordgysainction the Defendant under
Wis. Stat. 8805.03 because the Circuit Court’s oredgarding resolution after
final pretrial stated “failure by either attornaeyfollow the order may result in
sanctions...” Br. Def App. PdL7& 25.). In making this argument, the
Defendant-Appellant ignores the plain meaning o$ V&tat. 8805.03 which

provides:

For failure of any claimant to prosecute or foteg ofany party to
comply with the statutes governing procedure in civ
actions or to obey any order of courtthe court in which the
action is pending may make such orders in regatiedailure as are
just, including but not limited to orders authodaender s804.12 (2)
(a). Any dismissal under this section operates adardeation on the
merits unless the court in its order for dismisgherwise specifies for
good cause shown recited in the order. A dismizsdhe merits may be

6
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set aside by the court on the grounds specifieshthin accordance with
s.806.07 A dismissal not on the merits may be set asidtnéyourt for
good cause shown and within a reasonable time.

Wis. Stat 8805.03. Thus, Wis. Stat 8805.03 plagntyvides that a Court may
sanction “for failure ....... any party..... ... to “obey anyder of court.”Id.
Undeniably, the Defendant is a party to an actitvene she is the listed
Defendant. Therefore, the Court has the authontieu Wis. Stat. 8805.03 to

sanction the Defendant for failure to an obey arder of the Court.

Furthermore, the Defendant’s argument that the Gacked authority under is
Wis. Stat. 8805.03 to sanction the Defendant iedas an incorrect reading or
interpretation of the Court’s order regarding resioh after final pretrial. The
Defendant-Appellant argues that because the onderated “Failure by either
attorney to follow this order may result in motidmsing denied or sanctions being
imposed...” that only actions of attorneys couldsbactioned. The Plaintiff-
Respondent disagrees with this reading and adkertSourt’s order is limiting as
to whose actions may lead to sanction(attorneysasto who may be sanctioned.
Who may be sanctioned is governed by the law (anty®ee Wis. Stag805.03)
and not modified by the order in any way. Intfaat only did the order not
modify Wis. Stat8805.03 in any way, it cited to it as authorivy $anctions.

Lastly, even if the scheduling order did not apiplyhe Defendant herself,
Monroe County Circuit Court rules did. Paragraptt #onroe County Circuit

Court rule 12.045 provides:

If a resolution has been reached at the time ofitia¢ pretrial, the
defendant shall enter his/her plea at the findriale If a resolution has
not been reached, each side shall be preparedtify te@ the Court that
they have reviewed their file, contacted their e#tses, completed
negotiations and are prepared to proceed to giatheduled with a full
understanding of this rule. If a negotiated plgeeament is reached
after the final pretrial hearing, the court mayl stiow the negotiated
plea to proceed if the defendant advises the @tleiast 2 weeks prior to

7
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trial and schedules the plea hearing so it is hatilehast 5 business days
prior to the start of trial. If the plea is on tlast possible day, it shall be
completed prior to noon that day. The plea caodmepleted on a final
pretrial calendar. Except as provided above, niaigaot pleas will not be
accepted absent extraordinary circumstances. d&xglireary
circumstances do not include lack of adequate patipa of the case
prior to the final pretrial or failure to file matns that can be deiced prior
to trial. The court must be notified if there Wik a dismissal at least 2
weeks prior to trial.

Monroe County Circuit Court Rules Rule 12.045 (&alze at
https://www.wisbar.org/Directories/CourtRules/Wiasm%20Circu
1t%20Court%20Rules/Monroe%20County%20Circuit%20 a0
Rules.pdf. The next paragraph clarifies that sanctiongatential

response to violation of the rules:

...Failure by attorneys or pro se defendants to folleese rules may
result in sanctions being imposed pursuant to Gest802.10(7), 814.51,
and 805.03, Stats., or the commencement of contpropéeding which
may result in fines, incarceration or other orders.
Id. Similar to the Court’s scheduling order, the Mafounty
Circuit Court Rules do not modify any of the statutited, but
rather clarify who’s conduct may lead to a sanctigvho may be
sanctioned is governed by the specific statutebolh situations,
Wis. Stat 8805.03, makes clear who may be sandiand that is

“‘any party.”

llIl.  The Court Had Authority to Sanction The Defendant and
Properly Exercised Discretion in Sanctioning the
Defendant

Not only did the Court have the authority to samtihe Defendant but the court
also properly exercised its discretion in sanctigrthe defendant. The court
properly exercised its discretion, because the Gowamined the relevant facts,
applies the proper standard and demonstratedtianahprocess in reaching a

conclusion that a reasonable court could reachagigvas indicated is required in
8
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the Flottmeyerv. Circuit Court for Monroe County, 2007 Wi App,3616, 300
Wis. 2d 447, 730 N.W.2d 421, case. The Court destnated its proper exercise
of discretion by indicating the reasons beyondstmaction which demonstrated a
rational process in reaching a conclusion. Funtoee the Defendant-Appellant’s
claims that the Court did not properly exercisalitcretion have no factual basis
to support the claims. There is no basis becaugetia¢éion is not conduct which
is out of control of the Defendant-Appellant and thew” offer was largely

similar to previous offers.

a. Negotiation is Not Conduct Which is
Out of the Control of a Defendant

Negotiation is conduct which is directly in contaodlthe Defendant The first
reason the Defendant-Appellant cites to supportlam that the Court
erroneously exercised its discretion is that teéeDdant-Appellant claims she
had no control over negotiation and therefore taming her for late negotiations
Is an erroneous exercise of discretion. The claiz & Defendant has no control
over negotiation is patently incorrect, both inesmegral criminal case and in this

specific case.

Looking generally at criminal cases in WisconsirDafendant always has control
over negotiation and a Defense attorney cannogaiage a plea without the
knowledge and consent of a Defendant. State v. WoodgL73 Wis. 2d 129,

141, 496 N.W.2d 144, 148 (Wis. App 199@iting Boykin v. Alabam&95 U.S.
238,89 S. Ct 109, 23 L.Ed 2d 274 (196%)a Defense attorney renegotiates
without the knowledge and consent of the Defendamy,plea entered based on
those negations is not knowingly and voluntarilyeeed. See Id. Therefore, a
Defendant has full control over negotiations, ifjogations occur without her

knowledge and consent, they will not withstand dippereview. See Id.
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Looking more specifically at this case, the pragadhistory of the case
demonstrates that the Defendant-Appellant did lcawrol over negotiations in
this case. Interestingly the Defendant-Appellahtief does not discuss the
earlier procedural history of this case. MorecHpmally the earlier procedural
history which involved the Defendant-Appellant hayi jury trial removed from
the calendar because she intended on acceptirmgagteement and then later
changing her mind. On April 1, 2021 counsel far BDefendant-Appellant sent a
letter to the Court asking that the two day jurgltscheduled for April 15 and
April 16, 2021 be taken off the calendar becausdXéfendant-Appellant had
accepted a plea agreemeAppendix Plaintiff Pg3. The Circuit Court took the
trial of the calendar and set a plea hearing onl 26r 2021. However, prior to
the April 26" date, Defense counsel wrote to the Court on Aprd021 and
indicated that the Defendant-Appellant now wantégleh Appendix Plaintiff Pg.

4 This procedural posture demonstrates that ngtiord general case does a
Defendant have control over negotiation but is tase specifically the
Defendant-Appellant had control over the negotratidlso of note is the fact that
the Defendant-Appellant has made no offer of pad@iming that Defense counsel
didn’t relay offers or discus them with her. letbefendant-Appellant had made
such a claim, perhaps her claim in relation tohaing control over negotiation

would have more merit.

The record supports a finding that the DefendarpeNant did have control over
negotiation, therefore, a claim that the Circuiu@e@rroneously exercised its
discretion because the Defendant-Appellant hadonéral over negation, is not
supported by what actually happened in this castheDefendant-Appellant did

have control over negotiation.

b. The “New Offer” was largely Similar to the
Previous Offers

10
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A Court is not bound by a joint recommendation whkentencing a Defendant,
rather a court”is required to exercise discretion to fashioseatence, within the range
provided by the legislature, which reflects thegmstances of the case and the
characteristics of that particular defendaBtate v. Borrel) 167 Wis. 2d 749, 765, 482
N.W.2d 883, 888 (1992). Given the Court is notrmbby a sentencing recommendation
from the parties,the “new offer” was largely similar to previouderfs because it
provided for the same potential maximum penaltid$e fact that the “new offer”
provided for a joint recommendation that was nghsicantly different than
previous joint recommendations, further suppores@ourt’s finding that the “new

offer” was largely similar to previous offers.

I The “New” Offer Included Pleas to
Identical Charges as the March 2021
Offer Thus Exposing the Defendant-
Appellant to Identical Maximum
Penalties

The Defendant-Appellant attempts to claim thatGoert erroneously exercised
its discretion because it found that the offer white Defendant-Appellant
ultimately accepted was largely similar to previotfers. The offer the
Defendant-Appellant ultimately accepted was largatyilar to the March 2021
offer. Most importantly in looking at the simiiyr of the offers is the counts the
Defendant-Appellant would plead to. The offer fdrat/to plead to was exactly
the same in the March 2021 offer and the Decemb2t ®ffer. Thus the
maximum penalties she was exposed to were idénBozen a sentencing Court
is not required to follow any joint recommendatmmsentencing from the parties,
it is inconvertibly true that the most importanpast of any plea agreement is
what the maximum penalties are for the crimes a&bddnt is entering pleas to.
In this specific case the March 2021 offer and“tieav” offer were not only

similar, in relation to maximum penalties, they evedentical. The similarity in

11
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maximum penalties is not the only similarity betwdke “new” offer and

previous offers.

. End Date of the Diversion Was Largely
Similar
The March 2021 offer include a 30 month diversigreement which would have
ended in September of 2023 if immediately accepibd.December 2021 offer
allowed for completion of the diversion by June2@22. This is only a
difference of 15 months. This similarity is alsat the only similarity between

the “new” offer and the previous offers.

iii. End Date of Probation Was Largely
Similar
The March of 2021 offer included an offer for 2 g&grobation, which would
have ended in March of 2023 if the offer was acegptnmediately. The
December 2021 offered allowed for 12 months of ption would end in
December of 2022. This is only a difference of ¢hmeonths. Therefore the term

of probation offered was also largely similar.

The Court properly exercised its discretion in $imming the Defendant-Appellant
because the Court examined the relevant factsieaible proper standard and
demonstrated at rational process in reaching algsion that a reasonable court
could reach. Furthermore, the claims of the Ded@tdppellant that the Court
did not properly exercise discretion do not havacaual basis. Given negotiation
is something that a Defendant controls and giverifitew” offer was largely
similar to previous offers, because it called for same maximum penalties and
similar end dates of probation and diversion, tie¢éeddant-Appellants claim of

improper exercise of discretion must fail.

V. Conclusion

12
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Both the scheduling order of the Court and the MerCounty Circuit Court
Rules, allow for the Court to sanction an attoroew party if orders of the Court
are not followed. The order and the local Coulscites to multiple statutes
which give Courts authority to sanction based aiufe to follow the Court’s
orders. While the Plaintiff-Respondent, conceties there likely was not
authority to sanction the Defendant-Appellant undes. Stat. 8814.51 because of
the specific language of that statute, the PldiRé@spondent, asserts there was
ample authority under Wis. Stat. 8805.03 for then€to impose the sanction
imposed. Given there was ample authority withmlttw for the sanction, the
only remaining question would be whether the Cpuoperly exercised its
discretion in determining the sanction was necgssatl appropriate. The Court
did properly exercise its discretion because itluseational process in coming to
a reasonable decision, this though process andelision is laid out in the
record. The Defendant’s claims that the Courtraitiproperly exercise its
discretion lacks basis because a Defendant do@sduanirol over the plea
negotiation process and the “new” offer was largehyilar to previous offers.
Given the Court had authority to sanction the Daém-Appellant, the fact the
Court demonstrated a proper exercise of discrefimhgiven the Defendant’s
claims to the contrary have no basis, the actidriseoCourt in this case were

lawful and appropriate and the Defendant-Appekar@quest should be denied.

For the above reasons, the Plaintiff-Respondepetiilly requests this Court
affirm the Circuit Court and affirm the sanctiordered.
Dated this # day of October, 2022

KEVIN D. CRONINGER
District Attorney-Monroe County
State Bar #1065704

Attorney for Plaintiff-Respondent
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