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COURT OF APPEALS
STATE OF WISCONSIN
DISTRICT Ili

CASE NO. 20 Wis. Stat. § 968.24:AP000389-CR

STATE OF WISCONSIN,
Plaintiff-Respondent

V.

IAIN A JOHNSON,
Defendant-Appellant.

ON APPEAL FROM THE JUDGMENT AND ORDER, ENTERED IN THE
CIRCUIT COURT FOR EAU CLAIRE COUNTY, CASE NO. 20 CM 258,
THE HONORABLE SARAH M. HARLESS, PRESIDING

BRIEF OF PLAINTIFF-RESPONDENT

ISSUE PRESENTED FOR REVIEW

l. Did Trooper Wojcik have the necessary reasonable suspicion to
extend the traffic stop and request that Johnson submit to field
sobriety tests?

The Trial Court Answered: “Yes.”

STATEMENT OF ORAL ARGUMENT AND PUBLICATION

The State does not request oral argument or puallical he issue is neither novel
nor factually complicated.

STATEMENT OF FACTS

On January 19, 2020 Trooper Wojcik was dispatcbealdriving complaint
that originated around milepost 4 of a I-94. (22 T&he complainant reported a gray

Dodge Ram with Minnesota license plate was obsesmzbding, and it was
4
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weaving back and forth. (22: 13). At one point tiedicle was reportedly traveling
below the posted speed limit. (22: 13). Trooper Mkopbserved the suspect vehicle
around milepost 70 or 71, traveling faster than iBemph speed limit. (22: 6).
Trooper Wojcik obtained a speed reading of 80 myhtee activated his emergency
lights to conduct a traffic stop. (22: 6-7).

The vehicle failed to pull over for approximately¢e-quarters of a mile
after the Trooper activated his emergency ligi#8: 7). The driver of the vehicle
was identified as the defendant, lain Johnson. @2:When Trooper Wojcik
approached the vehicle he observed a freshlygl#treitte, the defendant’s eyes were
red and glossy, his speech appeared thick antlealit slower, almost to a slurred
manner and more drawn out. (22: 8).

Trooper Woijcik testified based on his training dr2dyears of experience as
a law enforcement officer, a fresh lit cigarettarsindication of a possible cover
odor. “Individuals who are impaired have a teroyeio attempt to either a cigarette
or a masking cover odor of perfume to mask the oflortoxicants in the vehicle.”
(22: 9). He further testified officers look at ardividual eyes, their speech pattern,
and indicators of driving behavior like weaving it its lane, outside of its lane of
traffic, as well as speed, either above or belosvgbsted speed limit when trying
to determine if someone’s ability to operate a mathicle is impaired. (22: 9).

After making the observation of the freshly lit aigtte, Trooper Wojcik

decided to remove the defendant from the vehiclhesaould speak with the

5
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defendant and determine if there was any indicatroodor of intoxicants coming
from his person away from the odor of the cigar€&®: 9). Trooper Aguilar arrived
on scene and Trooper Wojcik asked him to approaelléfendant’s vehicle to see
if he could smell the odor of intoxicants and gbkée tdefendant’s insurance
information. (22: 10). Trooper Aguilar approachkd tlefendant’s vehicle and then
returned to Trooper Woijcik reporting he smelledftieshly lit cigarette, but not the
odor of intoxicants. (22: 10).

Trooper Wojcik returned to the defendant’s vehane asked him to exit the
vehicle so Trooper Wojcik could ascertain if thevas an odor of intoxicants
coming from his person and to start field sobrietsts. (22: 10). Trooper Wojcik
testified based on his observations of the defetglages and speech patterns, he
wanted to remove him from the possible cover odahe cigarette smoke so he

could speak with the defendant to see if thereamagdor of intoxicants. (22: 12).

ARGUMENT

First, an officer may make an investigative stopspant to Wis. Stat. §
968.24 if the officer "reasonably suspects" thpeeson has committed or is about
to commit a crime or reasonably suspects that sopeis violating the civil traffic
regulations.County of Jefferson v. Renz, 231 Wis. 2d 293, 310, 603 N.W.2d 541
(1999). After stopping the vehicle and contactidge tdriver, the officer's

observations may cause the officer to suspect tiverdof operating the vehicle

6
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while intoxicatedld. If the observations of the driver are not suffi¢ienestablish
probable cause for arrest for an OWI violation, affecer may request the driver to
perform various field sobriety tests.

To lawfully request a driver perform field sobrig¢gsts, an officer must have
some evidence afmpairment. As our supreme court statedRenz

First, an officer may make an investigative stop if the officer
“reasonably suspects” that a person has committed or is about to
commit a crime ... or reasonably suspects that a person is violating
the non-criminal traffic laws.... After stopping the car and contacting
the driver, the officer's observations of the driver may cause the
officer to suspect the driver of operating the vehicle while intoxicated.
If his observations of the driver are not sufficient to establish probable
cause for arrest for an OWI violation, the officer may request the
driver to perform various field sobriety tests. The driver's
performance on these tests may not produce enough evidence to
establish probable cause for arrest. The legislature has authorized
the use of the PBT to assist an officer in such circumstances.

Renz, 231 Wis. 2d at 310.

Renz establishes that is not simply the official stoatthllows the officer to
request field sobriety tests — rather, it is spe@bservations of impairment that
allows the officer to request the tedid. The requisite quantum of evidence for
field sobriety testing should be at least equahti of the initial stop's reasonable
suspicion requirement. BecauBenz states that an officer must make specific
observations that lead the officer to “suspect” ithéividual is operating while
intoxicated, we conclude that, to justify the irsian of a field sobriety test, an
officer must have reasonable suspicion that theedrs impaired before requesting

field sobriety testdd.
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An officer has reasonable suspicion that an indizids impaired if he or she
is “able to point to specific and articulable faethich, taken together with rational
inferences from those facts,” suggest impairm&ate v. Post, 2007 WI 60, { 10,
301 Wis. 2d 1, 733 N.W.2d 634uoting Terry v. Ohio 392 U.S. 1, 21 (1968)).
“[W]hat constitutes reasonable suspicion is a comsense test: under all the facts
and circumstances present, what would a reasornaliee officer reasonably
suspect in light of his or her training and expec®” State v. Young, 212 Wis. 2d
417, 424, 569 N.wW.2d 84 (Ct. App. 1997). An offiserinchoate and

1 ”n

unparticularized suspicion or ‘hunch,” ” howevellwot give rise to reasonable
suspicionPost, 301 Wis.2d 1, 1 10.

Although acts and circumstances by themselves nmstitute lawful
behavior that falls short of “reasonable suspicidaken together, the totality of
those circumstances may constitute reasonablecsmispbtate v Popke, 2009 WI
37,9 25, 317 Wis. 2d 118, 765 N.W.2d 569 fact, the “building blocks of fact”
may accumulate to such a degree that “the sumeoitiole is greater than the sum

of its individual parts."Sate v. Waldner, 206 Wis. 2d 51, 58, 556 N.W.2d 681

(1996).
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In this case, there is no dispute Trooper Wojci#t reasonable suspicion to
conduct a traffic stop. He had received a drivioghplaint of a Dodge Ram with
Minnesota license plate that was speeding, weawcg and forth, and at one point
traveling below the posted 70 mph speed limit. Ppeyd/Nojcik observed the suspect
vehicle matching this description traveling abowe tposted speed limit and
obtained a speed reading of 80 mph. Speedingdason for a traffic stop.

After a stop is made, an officer may expand theecaf inquiry only to
investigate “additional suspicious factors” thateoto the officer's attentioftate
v. Hogan, 2015 WI 76, 35, 364 Wis. 2d 167, 868 N.W.2d.12# expansion in
the scope of the inquiry, when accompanied by dansion of time longer than
would have been needed for the original stop, rbessupported by reasonable
suspicion.”ld.

In this case, Trooper Wojcik had these additionapgcious factors:

1. After Trooper Wojcik activated his emergency ligtite vehicle failed to
immediately pull over.

2. The vehicle traveled for approximately three quartd a mile until the
vehicle pulled over.

3. Trooper Woijcik’s initial observations of the defeamd included a freshly
lit cigarette

4. The defendant had red and glossy eyes

5. The defendant had thick and slowed, almost sluspaech.
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All of these facts, including the initial traffi@mplaint and the observations
of speeding, taken together led Trooper Wojcik uspect the defendant may be
operating while intoxicated and support finding dper Wojcik had reasonable
suspicion to ask the defendant to step out of éiecle to determine if there was an
odor of intoxicants coming from his breath and ¢ofprm field sobriety tests.

Trooper Woijcik testified “Based on the — his eyred &is speech patterns, |
wanted to remove him from the possible cover odtn@cigarette smoke so | could
speak to him outside of that area to see if theas &n odor of intoxicants if — for
impairment at the back of the vehicle.” (22: p..12)

It is well established that “a combination of beloas — all of which may
provide the possibility of innocent explanationscan give rise to reasonable
suspicion.”"Hogan, 364 Wis. 2d 167, 1 36.

The defense may argue Trooper Wojcik could not icenghe initial traffic
complaint in determining whether or not to ask tlefendant to step out of the
vehicle. However, reasonable suspicion does notl neederive from personal
knowledge.Sate v. Mabra, 61 Wis. 2d 613, 625, 213 N.W.2d 545 (197An
officer “may rely on all the collective informatian the police department” as long
as “there is police-channel communication to thresding officer” and the officer
acts in good faithld. Further, information given by citizen informantsynaovide

a basis for reasonable suspicitoh.

10
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The citizen tip that the vehicle was weaving baa#t #orth, speeding, and at
one point traveling below the posted 70 mph spieeitiare all facts Trooper Wojcik
took into consideration when he decided to askddékendant to step out of the
vehicle. Additionally, after Trooper Wojcik activeat his emergency lights the
vehicle failed to immediately pull over. The velidtaveled approximately three
guarters of a mile before pulling over. Failurenonediately pull over can be a sign
of impairment.

Trooper Wojcik verified the initial traffic complai when he observed the
vehicle matching the description provided by thkecaspeeding 80 mph in a 70
mph zone. As an initial matter, speeding is evigeot general impairment. See
generally,City of West Bend v. Wilkens, 2005 WI App 36, 278 Wis. 2d 643, 693
N.W.2d 324 Additionally, Trooper Woijcik testified officers ateained to look for
slurred speech and red and glossy eyes as addisigms of impairment. (22: 9).
These were all signs observed by Officer Wojcik.

Trooper Woijcik provided specific and articulabletisupporting why he
asked the defendant to step out of the vehicldgebtdied, “Specifically to this case,
the fresh lit cigarette is an indication of possibbver odor. Individuals who are
impaired have a tendency to attempt to either areite or a masking cover odor of
perfume to mask the odor of intoxicants in the gkehi (22: 9). The reasonable
inference from this fact is the possibility theven is operating while under the

influence of an intoxicant.

11
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In Satev. Kolman, 2012 WL 87713, 2012 WI App 27, 1 3, 339 Wis. 2@,49
809 N.W.2d 901 (authored one judge opinion), theoper conducted at traffic stop
for a vehicle with a defective brake light. 3, @nibe officer approached the
vehicle, the Trooper noticed the driver had “bldoatsand glassy eyes.” The
Trooper testified based on his training and expere bloodshot and glassy eyes
can indicate alcohol consumption. The Trooper dksstified “There was an
overwhelming odor of cigarette smoke coming frora #ehicle because she had
just lit up a cigarette.” In the Trooper’s expeenit is “not uncommon for someone
to try to cover the odor of intoxicants with [afjarette[].”1d. at{ 4. Based on those
initial observations, the Trooper asked the defahtarecite the alphabet, which
she did poorly, and he conducted a modified HGN, @ while the defendant
remained seated in the vehidlid. at Y 7-8.

In Kolman, the defense argued the Trooper unreasonably dedahe
traffic stop when he asked the defendant to réldealphabet and perform the
“mini” HGN test.Id. at{ 17. The court concluded:

[U]sing the supreme court decision Amias as its primary authority, that
the trooper's apparently diligent and speedy attéongonfirm or dispel the
suspicion of impaired driving raised by Kolman'sdalshot and glassy eyes
and lighting of a cigarette, by asking Kolman toite the alphabet, while
still seated in her vehicle, represented an increatétrusion on her liberty
that is outweighed by the public interest servethieyrequest. The trooper's
request was only minimally more intrusive than agkkolman if she had
been drinking, a question that clearly was perrissunder the totality of
the circumstances here, in light of the case ldagdadn this opinion.

Id. at{ 25.

12
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Like the Trooper inKolman had enough reasonable suspicion based on
bloodshot and glassy eyes and a freshly lit cigarét extend the stop long enough
to dispel the suspicion of impaired driving, Troojéojcik in this case had enough
reasonable suspicion based on bloodshot and ggesy and a freshly lit cigarette,
to ask the defendant to step out of the vehiclaesgould separate the defendant
from the cigarette smoke to see if there was adication or odor of intoxicants
coming from the defendant. This inquiry was mininmsdasive and very brief.

Once Trooper Wojcik smelled the odor of intoxicasteming from the
defendant’s breath outside the vehicle, he hadyagit, and perhaps even a duty,
to continue with the field sobriety tests to detewenf the defendant was operating
while intoxicated.

Lastly, Trooper Woijcik is an experienced officerttwitwelve years of
experience who has investigated hundreds of indbeedriving cases. S&mate v.
Wille, 185 Wis. 2d 673, 683, 518 N.W.2d 324 (Ct. App94P(the court can
consider an officer’s investigative experience @edmining whether facts known
to the officer establish probable causépaken together, these facts support a
reasonable conclusion that the defendant was plplo@erating a motor vehicle
while intoxicated enough to warrant a brief extensof a validTerry stopto

investigate further.

CONCLUSION

13
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For the foregoing reasons, this Courtusthaphold the circuit court’s order
denying the defendant’s motion to suppress.

Dated this 18 day of August, 2022.

Respectfully Submitted,
Electronically Signed by:

ANGELA L BERANEK
State Bar No. 1030659

Deputy District Attorney
721 Oxford Avenue

Eau Claire, WI 54703
(715) 839-4828
Angela.Beranek@da.wi.gov

Attorney for Plaintiff-Respondent
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