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Robert Ezell Carradine, Respondent-Appellant.
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PRESIDING BRIEF of APPELLANT

Robert Ezell Carradine Christian Danielle Jones
Prose Respondent-Appellant Petitioner-Respondent
%g%gfharles Street,Racine, WI 53402 2114 Clarence Ave,Racine, W1
262-752-3620 262-880-6599
carradir2(@mail.gtc.edu email not available

Description and statement of case
03-12-2021

Notice of motion, motion To change Legal Custody , Physical Placement, and
Arrears Payment filed by Robert Carradine

06-10-2021

Notice of hearing

Post-judgment hearing - FCC on July 13, 2021 at 10:00 am.

06-10-2021

Affidavit of mailing

Court mails NMM filed by Mr. Carradine and court NOH to Christian Jones 6/10/21

07-13-2021
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Post-judgment hearing - FCC

10:11 AM Adjudicated father Robert Ezell Carradine in court. Mother Christian
Danielle Jones not in court.

Mr Carradine: Provides position, seeking joint custody and shared placement.

BTC: Joint Custody & Temp placement schedule set. Matter set over for further
review. ¥*See Commissioner's Minutes for further details.

Review hearing scheduled for October 5, 2021 at 03:30 pm.

07-13-2021

Letters/correspondence

Re: missed hearing filed by Christian Jones. Forwarded to DFCC AL for review.

07-14-2021

Notes

Per DFCC AL, "This matter is scheduled for a review hearing on the temporary
ord%rg %ntvgred at today's hearing. Any orders entered today may be adjusted at’the
next date.

09-07-2021

Adjustment Number: 21A 628348,
Payable Number: 439759,
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Receipt Number: 21R 008816F,
Amount: $20.00

09-07-2021

Electronic Notice Update

09-07-2021

Notice of retainer

Atty. Losey representing Christian Jones

10-05-2021

Review hearing

03:30 PM Mather Christian Danielle Jones in court with attorney Mary Alice Losey.
Adjudicated father Robert Ezell Carradine in court.

Matter here as a review hearing on temporary orders.

Atty Losey: Provides a statement. Requests reduced placement time.

Mr. Carradine: Provides a statement. Requests additional placement time.

Atty Losey: Provides further statement.

Mr. Carradine: Provides further statement.
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Mr. Carradine becomes agitated and disrespectful during hearing.

BTC; The temgorary order shall remain in place at this time. A GAL/FCW shall be
alll)pomted. Father 1s"encouraged to enroll in the Focus on Father program throug
the YMCA. Parties are ordered to use OFW for all communication regarding the
minor child. *See Commissioner's Minutes for further details.

Review hearing scheduled for January 11, 2022 at 03:30 pm.
10-05-2021
Notes

ANDREW PATCH FCW FROM 10/5/21 TO
ANDREA FENDRY GAL

10-05-2021

Order appointing GAL
Andrea Fendry

10-06-2021
Other papers
GAL/FCW Appointment Form (dad)

Electronic case file prepared and emailed to FCW AND GAL ref appointment to
case. Order for Evaluation and Payment. Andrew Patch FCW.
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10-07-2021

21R 009913F

Motion for and Notice of New (DeNovo) Hearing Filed by Robert Ezell Carradine
10-21-2021

Letters/correspondence

Adjournment reqt est for 11/8/21 hearing received by court from Atty Losey. RE
objects to request. Judge Flancher for review/approval status.

Per BR 8 CCJ - Brief adjournment ,aggroved. New date also needs to be confirmed
with Mr. Patch and Atty. Fendry. /ljh

10-22-2021

Notice of hearing

Hearing De Novo on November 15, 2021 at 10:00 am.
11-03-2021

Other papers

GAL/FCW Appointment Form

11-15-2021
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Change of address notification for Carradine, Robert Ezell

ADDRESS INFO for Robert Ezell Carradine

Current: 2522 Charles Avenue, Racine, WI 53402 United States (Effective:
11-15-2021)

Prior: 812 College Ave Apt 2, Racine, WI 53403 United States
11-15-2021

Hearing De Novo

Judge Flancher, Faye M.

10:50 AM Mother Christian Danielle Jones in court with attorney Mary Alice Losey.
Other FCW Andrew Patch in court. Adjudicated father Robert Ezell Carradine in

court (pro se). Attorney Andrea L Fendry in court for Child C. E. C.

DSAT: Robert Carradine - Name and address and DOB, Testimony on events/
DSAT: Christine Jones - Name and address and DOB, Direct by/

FCW Patch - need time - to meet with father.

{Aﬁtty Fendry - spoke to father not yet with mother. Temporary order should remain
e’same

BTC: Motion for DeNovo review is denied. The court will retain this case. 12/27
father shall have make-up. time from 10 am to 5 pm. Father shall sign up for our
family wizard/ and Paren‘ung class. Temporary order stays in effect, Mr. Carradine
shall provide letter from doctor on ability to work /by the next hearing.

11-15-2021
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ADDRESS INFO for Robert Ezell Carradine

Current: 2523 Charles Street, Racine, WI 53402 United States (Effective:
11-15-2021)

Prior: 2522 Charles Avenue, Racine, WI 53402 United States
01-11-2022

Review hearing

Flancher, Faye M.

1 36 PM Mother Christian Danielle Jones ap{)eared in court, Attorney Mary Alice
osely appeare in court for Christian D ame ones Adjudlcated father Robert
Ezell' Carradine appeared in court (pro se), C E .a t%eare n court,
Attorney Andrea L Fendry appeared in court for C er The Therapy House
FCW Andrew Patch appeared in court.

This matter is here as a review hearing

FCW Patch - report and recommendation - no change at this time.

Atty Fendry - report and recommendation - Tuesday and Thursday placement to
stay the same - every other weekend - saturday to sunday

Atty Losey - statement
Robert Carradine - presents medical letter to court

BTC: placement order stays the same - Robert Carradine shall meet with FCW Patch
Review hearing scheduled for March 28, 2022 at 10:30 am.

01-19-2022
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Receipt

22R 001563C

22R 001564C

03-09-2022

Flancher, Faye M.

Order appointing GAL

Kelly Heckel replacing outgoing Andrea Fendry

03-09-2022

Notification of GAL appointment via email

03-11-2022

Notes

Mr. came to family court window indicating he wants to drop off a USB to offer as
evidence. Supervisor informed him that he may bring it to the hearing as we do not
take usb drives. He has a subpoena for Atty Lamberty; he was informed that he no
longer works here and that he could have him served and subsequently file the
subpoena with the court should he choose.

03-14-2022

Letter request for a hearing plus additional docs from Robert Carradine
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03-16-2022

Proposed Exhibit 1 filed by Robert Carradine

03-18-2022

Transcript, motion, January 11, 2022

Transcript, motion, November 15, 2021

03-25-2022

Letters/correspondence

Adjournment request for 3/28/22 @ 10:30am hearing received by Judge Flancher for
review/approval status.

03-30-2022

Request for substitution

Request for substitution for BR 8 CCJ filed by Robert Carradine

03-31-2022

Application for specific judicial assign denied Copy of denied request mailed to Mr.
Carradine Flancher, Faye M
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04-05-2022

Letters/correspondence

Email from exchange administrator that email rejected

04-05-2022

Notice of hearing

Review hearing on June 1, 2022 at 01:30 pm.
04-06-2022

Proposed Exhibit

Pictures submitted and Facebook posts

Filed by Robert Carradine

04-06-2022

PROPOSED exhibit - News Articles and CCAP Record filed by R Carradine

04-07-2022

Substitution of Judge request

04-07-2022

Recusal letter of BR 8 CCJ submitted by R Carradine

10
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04-11-2022
Change of address notification for Jones, Christian Danielle

ADDRESS INFO for Christian Danielle Jones

Current: 3544 Monarch Drive, Racine, WI 53406 United States (Effective:
04-11-2022)

Prior: 1121 Lewis Street Lower, Racine, WI 53404 United States
04-18-2022
Letters/correspondence

Letter to Mr. Carradine in regards to 4/7/2022 letter
04-25 -2022

Mr. Carradine contacts court with respect to status of his request for substitution of
udge. Court supervisor assumes call and informs him that a letter from the Deputy

hief Judge went out; address read. He requested proof of the letter; court indicated
he could come and obtain a copy gratis.

04-25-2022
22R 004110F
05-02-2022

PROPOSED Exhibit RAPD Call Detail
Filed by Robert Carradine

05-09-2022

11
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Medical Checkup for Robert E Carradine filed by Robert Carradine
05-11-2022
Subpoena

FordSamuel Christensen to remove judge flancher for not acting on a motion for over
ays

05-11-2022

Letters/correspondence

From Clerk of Courts to Mr. Carradine regarding subpoena
06-01-2022

Review hearing

Flancher, Faye M.

Child Sup Xort Agency State of Wisconsin in court. Mother Christian Danlelle Jones
m court djudicate father Robert Ezell Carradine in court (pro s¢). Attorne Hy

Alice osey in court for Christian Danielle Jones. Attorney Kelly Joy Heckel
1n court for C. E."C. Other The Therapy House FCW Andrew Pdtch in"couit.

This matter is here as a review hearing

Atty Heckel - report and recommendation - supervised placement with father at
faniily services - mother sole custody

12
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FCW Patch - report and recommendation -
Atty Losey - statement
Robert Carradine - reads statement to the court

Court: colloquy on case

BTC: Temp order - sole custody with mother/primary lacement w1th mother/fathers
placement supervised at Family Services. Carra ine shall provide assessment -
shall also a domestic_violence case. Trial date - Mr. Carradine 9/2/22 witness list -
9/9/22 Atty Losey witness list. Atty Losey shall submit order

Evidentiary hearing scheduled for September 20, 2022 at 08:30 am.

06-06-2022

Affidavit

Affidavit of Victoria M Sterba filed by Robert Carradine

Affidavit of Robert Carradine filed by Robert Carradine

06-06-2022

Notice of motion, motion

Motion to Change Legal Custody, Physical placement, Child Support and Arrears
filed by Robert Carradine

06-08-2022

Aftidavit of Mailing for Christian Jones on 6/8/2022

13
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06-10-2022

Letter to Robert Carradine from Judge Flancher
06-14-2022

Conflicting court dates from Atty Losey

Per FCC Herrera, "Father's motion can be heard on my calendar in conjunction with
the trial date."

06-16-2022

Phonge request received bg court for Atty Losey and Christian D Jones for hearin
sghtedule on 6/28/22 (@ 9:30am ; forwarded to FCC Herrera for review/approva
status.

Court approves phone re(tlllqleSt for Atty Losey and Christian Jones as long as contact
numbers are provided to the courts. Once the case is to be heard, the court will call
the party who was approved for the phone appearance.

06-28-2022

9:28 AM Mother Christian Danielle Jones appeared by phone. Adjudicated father
Robert Ezell Carradine in court. Attorney Mary Alic€ Losey appeared lay phone for
Christian Danielle Jones. Attorney Kelly Joy Heckel in coutt for C. E. C. "Other The
Therapy House FCW Andrew PatCh not’in court.

Matter here on motion to modify placement
Mr. Carradine states there has been substantial change. States his position.

BTC: No action will be taken as this case has been certified to CCJ. Matter is

14
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dismissed as there is already a pending action. No further hearings

08-15-2022

Letter to Court written by Brian Reynolds, APNP filed by Robert Carradine

09-02-2022

Letter requesting rescheduling filed by Robert Carradine

09-02-2022

Letter to Court: Motion for Reconsideration filed by Robert Carradine

Father's Proposed Witness List filed by Robert Carradine

09-07-2022

Status conference on September 13, 2022 at 11:30 am.

09-12-2022

FCW Final Recommendations and Report from Andrew J Patch

09-13-2022

Motion

15
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09-13-2022

11:21 AM _Att,orneg Mary Alice Losey agpeare,d by video for Christian Danielle
Jones._Adjudicated fathér Robert Ez€ll Carradine 1n court. Kelly Heckel appeared
for C.E.C "Other The Therapy House FCW Andrew Patch appeated by video.

This matter is here as Status Conference

Court: colloquy on case - Adjournment

Mr 1‘Ctarradine - does not want Trial - wants a summary judgment/discussion with
cou

BTC: We will proceed to trial on 9/20/22 @ 8:30. Flancher, Faye M
09-13-2022

Motion for Discovery filed by Robert Caradine

09-19-2022

Motion to Compel filed by Robert Carradine

Letter regarding change of venue filed by Robert Carradine
Motion for Nolle prosequi filed by Robert Carradine
Motion to Strike filed by Robert Carradine

Motion to Limine filed by Robert Carradine

16
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09-19-2022

Proposed Exhibit 3 filed by Robert Carradine

Proposed Exhibit 4 filed by Robert Carradine

Proposed Exhibit 5 filed by Robert Carradine

Proposed Exhibit 6 filed by Robert Carradine

Proposed Exhibit 7 filed by Robert Carradine

09-20-2022

Letter regarding work from Ascension filed by Robert Carradine
09-20-2022

8:25 AM Mother Christian Danielle Jones in court. Attorney Mary Alice Losey in
court for Christian Danielle Jones. Adjudicated father Robett Ezell Carradine in
court (pro se). Attorney Kelly Joy Heckel in court for C. E. C. Other The Therapy
House FCW Andrew Patch in court.

This matter is here as an evidentiary hearing
Witnesses to be sequestered

Motions filed by Mr. Carradine

BTC: Motion for summary judgment - Is denied, Motion for domestic violence
charge- denied, Motion for discovery compelling facts - Is denied - Objection on

17
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denial is preserved for Appeal purposes.

DSAT: Christian Danielle Jones - Adverse direct by Robert Carradine - offers exhibit
7 - court denies exhibit 7, Offers exhibit 5, 4 page’10,

Short Recess

Back on the record appearances as before

DSAT: Christian Danielle Jones - Direct by/Atty Losey - Cross by/Robert Carradine
- Offers exhibit 4 pages 1,2,3,4,5, Cross by/Atfy HecKel

Short recess

Back on the record appearances as before

DSAT: Victoria Sterba- - Direct by/Robert Carradine

I]?ISAET:I Robert Carradine - testimony, Cross by/Atty Carradine, Cross by/Atty
eckel,

DSAT: Corrina Moody - Direct by/Robert Carradine, Cross by/Atty Heckel
DSAT: Jerry Lee - Direct by/Robert Carradine,

Rebuttal
DSAT: Christian Danielle Jones - Direct by/Atty Losey, Cross by/Robert Carradine

DSAT: FCW Andrew Patch - Direct b%ﬁAttg Heckel - report and recommendation -
supervised placement continue with father/Sole custody with mother - primary
placement., Cross by/Robert Carradine

Lunch break - return at 1:15pm

Back on the record - appearances as before

DSAT: FCW Andrew Patch - continued cross ‘tfg//Robert Carradine, Cross by/Atty
Losey, Re-direct by/Atty Heckel, Re-cross by/Robert Carradine.

Robert Carradine - argument

18
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Atty Losey - argument

A‘_ctK Heckel - ret%ort and recommendation - sole legal custody/primary placement
with mother, Father supervised placement - eval/class

Court: colloquy on case

BTC: The Court has jurisdiction - Mother shall have sole legal custody/primary
Elacement Father shall have supervised placement, OFW, eval/BTP program, Atty
osey shall prepare order.

Motion for Summary of Judgement filed by Robert Carradine

A. Applicable Laws TABLE OF AUTHORITIES

Wisconsin Cases Pages Barstad v. Frazier, 118 Wis. 2d 549
County Service Burcau v. Treweek, 19 Wis. 2d 548, 552 (1

Johnson v Johnson, 78 Wis. 2d 137, 148 Wisc Statutes.
10

(198419, 10, 13 Grant
963) 2

1
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.5,12,28, 31
2
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b

[

S%g and (3) 767.045(1)(a) 2 and (4) 767.11(10) and (14) 767.24(1m)
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y V&;isconsin act 355
Administrative rules DWD 40
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iv,2,5,6,14,21,22,

23,24, 26, 30 23, 24, 26, 30

22, 24

23, 24,26, 30

10, 22, 24, 26 23, 24, 26, 30 28 23, 24, 26, 30 25 11
28

ii

Federal Cases.
Bush v Gore 531.US 98 gOOO)
Dur(l)r(l))v Blumstein, 405 US 330, 342-43(1972) Troxel. v. Granville 530 U.S. 57

Federal Statutes and codes 42 USC 1983

US Constitution
Article VI, Clause 2

14th amendment

Institute for Research on Poverty
Studies on placement outcomes in Wisconsin Ma§ 1997, report
December 2001/January 2002, report January2002, report

14

202,3,9,10, 13,17, 19, 26, 31

25

41v,2,3,10, 12,25, 28,29

11 11,18 11

111

APPELLANT’S - STATEMENT OF ISSUES

Whether the application of Wis Stat. 767. 045(718(7 % 767.045 ,} 767.11(10),

767.11(14), second sentence of 767.24 4)(a) 4(9), and 6 325 (1)(b), 1n cases

where there 1s no credible evidence th eith er arent 1s unfit or that a acement

%)ro osal that maximizes placement of the child with both parents WO d be harmful
the child, is unconstitutional, and whether the court therefore erred by not

ﬁcl)nmdermg robert’s request for costs to secure his fundamental rights and to bring
is action

STATEMENT ON ORAL ARGUMENT

1.The a%pellant Robert carradine , believes oral a fgument will not be needed as the

brief sufficiently provide the facts’and arguments for the court to render a decision.
However, if the’court wishes the petltloner to present oral arguments 1in this case he
will be happy to do so.

20
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STATEMENT ON PUBLICATION

The appellant, Robert Carradine , would encourage publication of this case.

STATEMENT OF CASE AND FACTS

Back round Pa_rtles was never married Racine county branch 3 vyiolated my
constitutiona rltghts they did not consider evidence brada/, violation they ignored the
constitution that'they vowed to uphold Ju((iiges flancher did not have any jurisdiction
to restick access to my son [ was supposed to receive 50 percent placement upon my
request instead they waited and kept having unreasonable court dates because of
financial interest in the case in view of m%/ constitutional right I was told and I quote
“ I should of never been awarded my son because of my disability “(Jud%e
Flancher). Judge Flancher has not béen proven that I arh an unfit parent ucége
Flancher did not é)rove that I was was an unfit pOarent or harmful to the childall of
the evidence used against me was hearsay 908.02 Hearsay rule. Hearsay is not
admissible except as provided by these rules or by other fules adopted by the
supreme court or baf statute. the GAL’s improper invocation of the best interests of
the child standard during her opening statements and closm_% arguments.contends
that the trial court erred in_admitting prejudicial hearsay evidence and that the GAL
had an impermissible conflict of interesf object to the admission of certain evidence
and to statements the GAL made during hef opening statements and closing
arguments; and, (2) the trial court erred in admitting prejudicial hearsay motion A
hearing was held on post disposition motions and the trial court issued a verbal
denjal them all the trial court erred in admitting prgjudmal hearsaﬁ evidence by
saying domestic abuse all%a‘uon made b)é the child but also said the child cannot
testify the GAL had a conflict of interest because the GAL mmultaneousél .
represented the mothers best interest in the case it is eas%to see that the GAL did not
suggest to the judge that the dudge should consider c.¢.c’best interests in reviewing
the evidence t0 include an additional ground for motion for a new trial: that the
GAL had a conflict of interest Our reading of the transcript that includes the GAL’s
closing arguments plainly shows that the GAL asked the judge to consider the

verdict questions on whether %rounds existed to terminaté R.E.C’s rl%hts based on
evidence meet the conditions Tor the return of c.e.c to unsupervised placement an 50
percent custody

.Under Wisconsin law, when_ a child's parents are not married, the mother has sole
custody (to make l%ai decisions for the child) until the court orders otherwise."
Wisconsin Statute 767,82(2m) concerns custodé pending a court order, the
Constitution, and specifically the Due Process Clause of the Fourteenth Amendment,
protects the fundamental right of 1%arents to direct the care, upbringing, and. )
education of their children.Id. at 720,18 U.S. Code 4 241 - ConspiracCy against rights
If two or more persons conspire to 1nJ[ure oppress,threaten, or intimidate any person
in any State, Territory, Commonwealth, Possess_lon or District in the free exXercise or
enjoyment of any right or privilege secured to him by the Constitution or laws of the
United States, of because of his having so exercised the same 18 U.S. Code 4 242 -
Deprivation of rlghts under color of law Whoever, under color of any law, statute,
nordinance, regufation, or custom, wlllfullﬁ subjects any person in any State,
Territory, Commonwealth, Possession, or District to the deprivation of any rl%fllts,
%I‘l\_llle es, or immunities secured or protected by the Constitution or laws of the

nited States, or to different punishments, pains, or penalties, on account of such
person being an alien, or by reasgn of his color, or race, than are prescribed for the
punishment of citizens, shall be fined under this title or imprisoned not more than
one year, or both; and 1f bodily injury results from the acts committed in violation of
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this section or if such acts include the use, attempted use, or threatened use of a
dangerous weapon, explosives, or fire, shall be fined under this title or 1mprlsoned
not more than fen years, or both; and 1f death results from the acts committed in
violation of this s¢ction or if such acts include kidnapping or an attempt to kidnap,
a%gravated sexual abuse, or an attempt to commit aggravated sexual abuse, or an
attempt to kill, shall be fined under this title, or imprisoned for aﬁy term of years or
for life, or both. 18 U.S. Code § 286, Conspiracy to defraud the U.S, Governhment
Whoeyver enters into any agreement, combination, or consylra,cy to defraud the |
United States, or any départment or agency thereof, by obtaining or aldmgbto obtain
the payment or allowance of any false,fictitious or fraudulent claim, shall'be fined
under this title or imprisoned not more than ten years, or both.

PARENTS IN DIVORCE AND PATERNITY CASES HAVE A FUNDAMENTAL
AND STATUTORY RIGHT TO ASSUME EQUAL PERIODS OF PLACEMENT
AND TO NOT ALLOW A PERSON TO EXERCISE THOSE RIGHT OF THEIR
CHILDREN ARE A DIRECT VIOLATION OF 18 U.S. Code 4 241,18 U.S. Code 4
242 AND THE APPLICATION OF WIS STAT. 767.045(1 ﬁA)2 76’7.045%4),
767.11%10 767.11(14), SECOND SENTENCE OF 767.24 Aj

767.32 {{%ﬁDBI)B%TS%;ZmB Is gender discrimination IN CASES'WHERE THERE
ISNO C LE EVID NC%E THAT EITHER PARENT IS UNFIT OR THAT A
PLACEMENT PROPOSAL THAT MAXIMIZES PLACEMENT OF THE CHILD

SA
WITH BOTH 767.82(2m)PARENTS WOULD BE HARMFUL TO THE CHILD, IS
THEREFORE

UNCONSTITUTIONAL?

(Racine coun(tiy) courthouse branch 3 violated my constitutional rights they
did not consider evidence bradﬁ violation the%/ ignored the constitution that
th%l vowed to uphold Judges flancher did nof have any jurisdiction to restick
R.E.C access to my son [ was supgosed to receive 50 percent placement upon
my request instead they waited and kept having unreasonable court dates

¢cause of financial interest in the case in view of my constitutional right I
was told and I quote “ I should of never been awarded my son because of my
disability “(Judge Flancher) has not been proven that I am an unfit parent
Judge Flancher did not prove that I was was an unfit parent or harmful to the
child all of the evidence used against me was hearsay 908.02 Hearsay rule.
Hearsaa/ 1s not admissible except as provided by these rules or by othier rules
adopted by the supreme cqurt or by statute. the"GAL’s improper invocation of
the best iriterests of the child standard during her ope_mn% statements and
closing arguments.contends that the trial court erred in admitting prejudicial
hearsay evidence and that the GAL had an impermissible conflict of interest
object to the admission of certain evidence and to statements the GAL made
during her opening statements and closing arguments; and, (2) the trial court
erred in admitting prejudicial hearsay motion A hearing was held on post
disposition motions and the trial coutt issued a verbal dening all motion the
trial court erred in admitting prejudicial hearsay evidence by saying domestic
abuse allegation made by the child but also said the child cannot testify the

L had a conflict of iterest because the GAL simultaneously represented

the mothers best interest in the case it is easy to see that the GAL did not
suggest to the Judge that the Jud(%e should consider c.e.c best interests n
reviewing the evidence to include an additional ground for. motion for a new
trial: that the GAL had a conflict of interest Our reading of the transcript that
includes the GAL’s closing arguments plainly shows that the GAL asked the
J[udgjc to consider the hersay evidence on whether grounds existed to

erminate R.E.C’s rights based on evidence meet the conditions for the return
of c.e.c to unsupervised placement an 50 percent custody

Under Wisconsin law, when a child's Earen_ts are not married, the mother has sole
custody (to make legal decisions for the child) until the court orders otherwise."
Wisconsin Statute 767,82(2m) concerns custodé pendlnF a court order, the
Constitution, and specifically the Due Process Clause of the Fourteenth Amendment,
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protects the fundamental rlg[ht of parents to direct the care, upbringing, and. )
education of their children.Id. at 720,18 U.S. Code 4 241 - ConspiracCy against rights
If two or more persons conspire to 1nJ[ure oppress,threaten, or intimidate any person
in any State, Territory, Commonwealth, Possess_lon or District in the free exXercise or
enjoyment of any right or privilege secured to him by the Constitution or laws of the
United States, of because of his having so exercised the same 18 U.S. Code 4 242 -
Deprivation of rlghts under color of law Whoever, under color of any law, statute,
nordinance, regufation, or custom, wlllfullﬁ subjects any person in any State,
Territory, Commonwealth, Possession, or District to the deprivation of any rlglellns,
}()jrlylle es, or immunities secured or protected by the Constitution or laws of the

nited States, or to different punishments, pains, or penalties, on account of such
person being an alien, or by reasgn of his color, or race, than are prescribed for the
punishment of citizens, shall be fined under this title or imprisoned not more than
one year, or both; and 1f dellY injury results from the acts committed in violation of
this Section or if such acts includé the use, attempted use, or threatened use of a
dangerous weapon, explosives, or fire, shall be fined under this title or imprisoned
not more than fen years, or both; and 1f death results from the acts commiftted in
violation of this sgction or if such acts include kidnapping or an attempt to kidnap,
agtgravated sexual abuse, or an attempt to commit aggravated sexual abuse, or an
aftempt to kill, shall be fined under this title, or imprisoned for a[rﬁy term of years or
for life, or both. 18 U.S. Code § 286, Conspiracy to defraud the U.S, Government

hoever enters into any agreement, combination, or conspiracy to defraud the
United States, or any départment or agency thereof, by obtaining or aiding to obtain
the payment or allowance of any fals¢ fictitious or fraudulent claim, shallbe fined
under this title or imprisoned not more than ten years, or both.

The Fourteenth Amendment of the United States Constitution states,

“no State shall . . . deprive any person of life, liberty or property,
without due process (lgf law; nor denly to’any person within its
Jurisdiction the equal protection of the laws.

The essence of this constitutional principle is that like persons in like
circumstances will be treated similarly.

On June 5, 2000, the United States Supreme Court in 7Troxel v. Granville,
530 U.S. 57, 65 {2000) , affirmed

“ the interest of ﬁarents in the care, custody, and control of their
children - is pérhaps the gldest of the fundamental liberty interests
recognized by this court.

The Supreme Court also stated,

"In light of this extensive precedent, it cannot now be doubted that
the due process clause of the Fourteenth Amendment protects the
fundamental right O/F paients to make decisions concerning the care,
custody and control of their children." 1d. at p.66

and
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"So long as a parent adequately cares for his or her children (i.e., is
fit), there will normalély be no reason for the state to inject itself into
the private realm of the family to further question the ability of that

parent to make decisions concerning the rearing of that parent's
children. ” 1d. at p.68, 69

and acknowledged a

“traditional pre_sumlvtion that a fit parent will act in the best interest
of his or her child."1d. at p.68.

It also made clear that

"the Due Process Clause does not permit a state to infringe on the

Jundamental right of parents to make child-rearing decisions simply

Ibgcatuseﬁ s%te judge believes a 'better' decision could be made.
.atp.72, 73.

While Troxel involved a placement dispute between a parent and a
grandparent, in disputes between twp fit parents, the due process and
¢qual protection provision of the 14" amendment of the United States
Constitution suglgﬁzst the fundamental rights of both parents must be
treated equally. The wisdom of 7roxel 15 no less applicable to disputes
between parents. If anything more applicable.

Numerous_previous cases involving parental rights are cited in 7roxel and
other briefs in the record of this case. For the sake of not being redundant
they are not repeated in this brief.

A %arent’s abili_tP/ to make personal choices regarding the care and nurture
of his or her children 1s directly proportional to that parent’s physical
access tq his or her children. Thus, the only way two parents living
se arate1¥ can equally exercise this resp0n51b111t¥1 and right 1s if each is
afforded the same opportunity to assume eqélal physical placement of his
or her children. Thus, EACH PARENT HAS A FUNDAMENTAL RIGHT
TO ASSUME EQUAL PERIODS OF PLACEMENT OF THE
CHILDREN, unless there 1s credible evidence that a parent 1s not fit, that
this placement would be harmful to the children, or that circumstances of
the parties do nqt allow this. If a parent is not willing or able to assume
equal periods of placement, or circumstances do not allow this to be
practical, each parent has a fundament right to assume maximum
placement periods with the children. This right 1s fundamental, not one that
parents must win as a result of a lengthy, intrusive and costly legal battle,
grtcﬁ)mpromlse simply to reach a stipulated agreement to avoid Such a
attle.

Article VI, Clause 2 of the United States Constitution points out:

This constitution, and the laws of the United States shall be the
supreme law of the land, and the ]udlges in eve;?/ state shall be
bound thereby, any thing in the constitution or laws of any state to
the contrary notwithstanding.

The court’s responsibility to support these fundamental rights is further
established in Wis. Stat. 757.02 (1);

Every person elected or appointed justice of the supreme court,
Jjudge of the court of appeals, judge 0{ the circuit court or municipal
Judge, shall take, subscribe and ﬁ%e the following oath: “I, do
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solemnly swear that I will su fort the constitution of the United
States dnd the constitution of he state of Wisconsin

Wis. Stat. 767.045(1)(a) 2, 767.045(4) , 767.11510) 767.11(14) , the second
sentence of 767.24(4)(a), 767.24(5), and 767.325 (f)éb), are .
unconstitutional because they allow the state to intrude into the private
realm of the family without first requiring a preliminary determination as to
the unfitness of a parent or that a dpar_ent’s Placement proposal which
maximizes placement of the child with both parents would be harmful to the
children. These statutes allow a mediator, placement study evaluator,
guardian ad [item or judge to be guided by “the best interest of the child”
criteria and have no Safeguards that a mediator, Placement study evaluator,
ﬁ}lardmn ad litem or J[ud ¢ must strive first and foremost to equally. sutpport
the fundamental rights of both parents. Thus they allow an unconstituti
intrusion into the family.

onal

Furthermore, since Wis Stat, 767.325 (1)(b) proyides unnecessary and
rrational leﬁ,al obstacles which preclude many fit parents from fully
exercising this fundamental right, without any compelling state purpose,
this provision is also unconstitutional.

This appeal does not challenge the application of these statutes in cases
where “the court has reason for Sgeczal concern as to the welfare of a
minor child,” It only challenges the constitutionality of applym%uthese
statutes in the large portion of cases when both parénts want'to fully
participate in the I‘aISIIl% of their children, there 1s no credible evidénce that
cither parent is unfit or that a placement schedule which maximizes
placement of the children with both parents would be harmful to the
chlltdretn,dand legal custody or physical placement of the child is merely
contested.

Barstad v. Frazier

At first impression, this Court me% believe Barstad v. Frazier , 118 Wis. 2d
549 1s controlling 1n this case. In Barstad, which involved a third party
dispute similar to Troxel, the Wisconsin Supreme Court did not deal with
the 1ssue of placement disputes between two fit parents. The court, .
however, made only a passing comment, without any analysis of this issue:

“This court has accepted the principle that between parents in a
divorce action the ‘" best interest ojpthe”chzld is 5%enemlly applied
as to which parent is awarded custody.” 1d. at 5

Barstad 1s based on obsolete statutory law, old societal patterns on parenting
in non-intact families, and is not as to the Eomt as the higher court decision 1n
Troxel. 1t 1s therefore incumbent on this Court to carefully examine

the validity of the Barstad decision in light of the following:

The United States Supreme Court has consistently and most recently in 2000,
ruled parental rights are fundamental rl%hts. This court has never made a
distinction betweéen mothers vs fathers, black parents vs white parents or parents
1n intact families vs Jon-intact families. The due Process and equal protection
provisions of the 14" amendment of the United States Constitution protect the .
responsibilities and rights of all parents regardless of their gender, race or marital

status.
Johnson v Johnson, 78 Wis. 2d 137, 148 cited in Barstad, did not deal with the

issues of placement or physical custody of children, but merely legal custody or
decision making regarding medical treatment issues.
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The term physical placement, which is the mag' or source of conflict between
parents such’ as those in this case, did not exist in statutes in 1984. The statutory
provision 767.24(b) stating “A child is entitled to periods of physical il?lacement
with both parents” and the burden of proof “‘unless, after a’hedring, the court finds
that physical placement with a parent would endanger the child s Tphyszcal, ménta
or emotional health” was created in 1987 by Wisconsin act 355. This act also, .
allowed the court to award {{)]mt custody even if one parent does not agree to joint
custody. Thus in 1987, the Wisconsin |€gislature overruled this Wisconsin
Supreme Court finding, by requiring the same harm burden of proof

for divorce cases as in third party cases. This su%éests that “the best interest of the
child” criteria may be used only after a finding, that a parent is unfit or that
max.lmlzln&]placement with a parent would be harmful to the child. 4. Recent
studies of Wisconsin cases b}/ he Institute for Research on Povert%/ (IRP) (App:
51-54) indicate that prior to 1987, the number of shared placement cases )
accounted for less than 2.5% of all cases . This number has increased to 23.1% in
96-8, with 15.1% of the cases being awarded equal placement. (App: 55-57).
Another recent IRP re}llaort which found a 90% compliance rate three years after
the original order further supports that equal placement orders are working.(App:
58-59) These reports demonstrate that parents can adequately exercise their
fundamental parental responsibilities and rl%hts during their Tespective equal
placement periods. They also demonstrated that when state statutes reduce legal
obstacles for non-custodial parents tq exercise their responsibility and rights to
their children, such as 1987 Wisconsin Act 355 did, many parenfs will do so.

To suggest that the fundamental rights of parents established by the Wisconsin
and United States Supreme Court in the context of a parent and third party dispute
does not similarly apply to disputes between two parents is in direct conflict with
the very basis of our justice system. It suggests that when parents divorce, rather
than each parent having an equal interest1n this fundamental right,

both parents have no rights. It sug[%ests both parents are presumed to be unfit and
each must prove to the court thatthey are worthy of the right to raise their own |
children. This is contrary to the very foundation’of the American s%/stem of justice
because, rather than being innocent until proven guilty, both parents are presumed
guilty until proven innocent.

In practice, partly due to historic societal roles of Rarents and statistics on court
_rulings, there is an unwritten presumption that the mother gets custody and
rimary placement of the children and the father pays child support to thé mother.
hilethis presumption is not defined anywhere in the statutes, and is contrary to
the equality pr1nc1{)lg1s established by law in 765.001(2) and the equal protection
provision of the 14™ amendment, if is very real. The net result is that the legal
process treats a mother as innogent until proven guilty, and a father as guilty until
proven inngcent. In hﬁht,of this resumlljatlo,n, in casés involving two fit parents,
the equal fundamental right of the mother is usually fully supported, while the
equal fundamental right of the father is subject to negotiation and compromise.

As in this case, fathers who merely want to fulfill their responsibilities to the
children by prov1d1n§0for their care’during equal periods of placement are often
forced to accept 25-45% placement or endure a lengthy, intrusive and costly legal
battle. This violates the civil rights of those fathers who are encquraged, coerced
or threatened to agree to stipulated agreements that deny them equal

periods of placement against their will and denies the children the opportunity to
an equally important relationship with their father.

6. In Barstad at p. 555, The Wisconsin Supreme Court noted.

“But a change of custody may result in as complete a severance ohf
parent ties as does termination. The day to day contact between the
child and one having custody can create a relationship that may
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leave the birth parent almost an intruder. All of the day to day
interactions between a parent and child are bound to be diminished
if not eliminated where the parent comes to the scene as a court
permitted “‘visitor.

The court, however, did not address the issue of: Why the termination of
}%)arental_ rights standard should not be used to, tpro’tect a natural parent

rom lt’)?elng turned into “a court permitted visitor” by the other natural
parent?

The best interest of the child criteria is a insufficient legal basis to
obstruct a parent’s equal fundamental right

There are currently 16 factors in 767.24(5)( more since 5/1/2001), that a
mediator, guardian ad litem or court mai/ consider in determining what is
“in the best interest of the child” in resolving a child custody an. ‘
glacement conflict between two parents. As noted in Troxel™v. Granville,

30 U.S. 57, 63 (2000) , in 1998, the Washington State Supreme Court
found the states’s third party visitation statutes, which allow the court to .
award custody to third t%artles based solely on what the court determines is
“in the best mnterest of the child”, to be

unconstitutional. The Waghington court ruled “the Constitution lpermits a State to
interfere with the right of Zparents to rear their own children only to prevent harm
or potential harm to a child.

The application of Wis._Stat. 767.045»51)7(%) 2 767.045(;1) 767.11(10), 767.11%4)
, second sentence of 767.24(4)(a), 767.24(5), and 767.325 (1)(b) dealing wit
determination of child placement in divorce and paternity cases, since thce;y do not
apply this same harm standard, is similarly unconstitutional. In Bush v. Gore 531

U.S. 98, 109 2600, the US Supreme Court, noted :

“When a court orders a statewide remedy, there must be at least
some assurance that the rudimentary requirements of equal

protection and fundamental fairness are satisfied.”
and ruled that

“The recount mechanism implemented in response to the decisions of
the Florida Supreme Court (p to consider the intent of the voter”) do
not satisfy the minimum requirement for non-arbitrary treatment o
voters necessary to secure the fundaimental right.” 1d. at p. 105.

While “the best interest of the child” is a well-meaning legal concept in
theory, the criteria set forth in 767.24(5) is so broad and vague as to be
susceptible to arbitrary interpretation by a mediator, guardian ad litem,
psychologist or a court thereby yielding significantly different results and
constituting a convenient disguise for discrimination based on gender of the
parent. Like “the intent of the voter”,  the best interest of the child’” does
not satisfy the minimum requirement for non-arbitrary treatment of parents
necessary to secure

the equal fundamental rights of both parents.

The arbitrary nature of this criteria is clearly illustrated by the fact that in
this case two psychologists, a GAL and a Judtge all came 1o a different
conclusion as to what 1S in the best interest of the children, based on the
same circumstances of the parties.
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In addition to father’s every other weekend placement periods:

Dr. AAA recommended placement every Thursday overnight, and two
weeks in the summer. (R-144:101-102)

Dr. BBB recommended no mid-week overnight placement but two dinner
\1/1751ts per week and three weeks during the summer. (R131:Trial Exhibit

The guardian ad litem, recommended every Thursday overnight placement
and six weeks (equal placement) during the summer.”(R-111)

"lfélg)Judge found this to be equal placement throughout the entire year.(R -

All of this speculation and opinioning, and the emotional and financial costs
attached to it could have been avoided, with the same result being reached,
had the court merely began with the COl’lStltLl'[lOI’lall%' mandated Posmon that

both parents are enfitled to assume equal placement of their children.

Thus as demonstrated in this case, the best interest of the child criteria does
not satisfy the minimum requirement for non-arbitrary treatment of parents
necessary to secure the equal fundamental rights of both parents, even in
the same county. This arbitrary treatment may further vary from Ju(%%e to
Ju%ge, county t0 county and based on the ability of each parent to afford

and get effective legal Tepresentation.

A child placement conflict usually arises between two _fit parents, that both
love their children and want to continue to be responsible for their care, but
one parent acting out of anger, selfishness or vindictiveness doesn’t want to
share the joys of raising the children, wants to have full &)arental control
over the children and/otr wants the disproportionate child support
entitlement that the greater placement parent is usually awarded in
Wisconsin. TheseT%oals can be achieved by diminishing the parental role of
the other parent. This leaves the other E)aren,t with the option of acce&)tmg a
minimized parental role or enduring a long intrusive, déstructive an
expensive le%al battle oyer the placement of the children, to determine what

1s 1n “the best interest of the child”.

The adversarial contest encourages parents to throw mud at each other, make bl%
issues out of small incidents, make false accusations about the other parent an

use the children as weapons against the other parent. After the fight is over

everyone then expects both parents to be nice to each other and co-parent

these children. Many parents( Particularly fathers) who cannot endure the .
emotional and financial cost of this procéss are disenfranchised from their children.
This clearly 1s not in the best interest of the children.

The legal community has also broadly embraced an unwritten philosophy
that a stipulated agréement or order where both parties are unhappy is a
good agreement or order. Thus, when a parent is respectful of the other
parent’s fundamental role and only asks the court for equal placement of the
children, this parent is often deni€d his or her equal fundamental right .
merely because, “the best interest of the child” criteria is arbltrarﬂ&/ applied
just to make sure both parents are unhappy in reaching a stipulate
agreement or order.

In Troxel, the %{andparents wanted placement every other weekend. The
mother asked the court to order ]flacement with the grandparents one day a
month. The trial court ordered placement with the grandparents one
weekend a month. Since the United States Supremé Court ruled in Troxel,
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that the compromise placement schedule ordered by the trial court was an
“unconstitutional infringement” of the parent’s fundamental right to decide
what is in the best interest of the child, the current process of encouraging,
coercing or threatening fit parents to enter into stipulated agreements which

eny a parent equal periods of placement of the children against his or her
will, based merely on the recommendations of what a mediator, guardian ad
litem, and psychologist thinks is

the best interest of the children, also fails to meet the heightened protection against
government interference and is an “unconstitutional infringement” of that parent’s
equal fundamental right.

Similarly, a court order which denies a fit parent equal periods of placement
of their children against his or her will, based on merelﬁlwhat a court finds
is in the best interest of the children, also fails to meet the heightened
protection against govemment,mterference and 1s an unconstitutional
infringement on that parent’s right to due process and equal protection.

The fact that approximately 90% of unequal or sole placement orders %ilve
the mother greater placemeént, (IRP_report in R—App; 113-115) support the

conclusion that “the best interest of the child” criteria is alsoa convenient
disguise for gender bias.

In these cases the requirement for mediation, the appointment of a guardian
ad litem and psychological evaluations, unnecessarily increase the conflict
in the family, the cost of litigating this 1ssue and deprive both parents of
substantial amounts of money that could have instead been shared with the
child. This expense not only damages the ability of one or both, %f)arents to
provide for the emotional and economic needs of the children, it also uses
up valuable court resources and is an unnecessary expense for taxpayers.

The United States Supreme Court noted in the Troxel 530 U.S. 57, 75
(20002 that this further impinges on the fundamental rights of the
parents:

“The burden of litigating a domestic relations proceeding can itself
be “so disruptive 0§the parent-child relationship that the

constitutional right of a custodial parent to make certain basic
determinations j%r the child s welfare becomes implicated.

While these statutes and “the best interest of the child” criteria is a well
meaning legal concept in theory, when it 1s used in an adversarial legal
}f)rocess, as demonstrated in the history of this case, it not only violafes the

undamental rights of one or both parénts, but in many cases 1t does more
harm to the children and their families than good.

. Courts must use “less-drastic means” to resolve placement dis%utes The
8%16%31 States Supreme Court further noted in 7roxel 530 U.S. 57, 65

“We have long recognized that the (14th)Amendments s Due Process
Clause, ... “guarantees more than a fair process.”... The clause also
includes a substantive component that “provides heightened

protection a%ainst_governmgnt interference with certain fundamental
rights and liberty interests.

In Dunn v_Blumstein, 405 US 330, 342-43(1972) the United States
Supreme Court note
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“The State cannot choose means that unnecessarily burden or
restrict constitutionally protected activity. Statutes affecting

constitutional rights must be drawn with “precision,” and_ “If there
are other, reasonable wcﬁs to achieve those goals with a lesser
burden on constitutionally protected activity, g State ma% not choose
the way of greater interférence. If it acts at’all, it must choose ‘less
drasti¢ means.

A reasonable and “less drastic means” to resolve placement disputes

etween two fit parents 1s to require both parents to submit a arentm%_ lan
which defines what each parent believes_is in the best interest of the child to
satisfy his or her responsibility to the child.

The court should then hold a preliminary hearing to determine if there is any
credible evidence that a fparent 1s unfit or that a placement schedule which
maximizes placement of the children with both {)arents would be harmful to
the children. If the court finds there 1s no credible evidence to raise a
concern as to the welfare of the child, the court should s1m1pl¥ support
equally each parent’s fundamental right by setting an equal placement
schedule or one that maximizgs placément of the children with both parents
1f equal placement is not feasible or desired by either Egarent. The court mus
simply presume that each parent will act in the best interest of the child
while’in his or her placement. This is a less drastic WeP/ to resolve the child
placement conflict and equally support each parent’s fundamental right and
does not require the further intrusign of a mediator, guardian ad litem,
gs cholo%mt or the court into this family as called for Wis. Stat.
67.045(T)(a) 2, 767.045(4) , 767.11(10), 767.11(14) , second sentence of

767.24(4)(a), 767.24(5) and 767.325 (1)(b).

The “substantial change of circumstances’ criteria to modify an existing
order in Wis. Stat. 767.325 (1)(b) mag‘be intended to reduce’the burden of
lltlgatm% a domestic relations, proceeding resulting from the application of
thestatutes being challenged in this appeal, but in light of the availability of
this less drastic means to Tesolve glacement disputes between parents, this
provision acts to ‘‘unnecessarily burden_or restrict constitutionally
protected activity” and obstrucfs many fit, loving and responsible parents
from exercising their full fundamental responsibility and right to participate
in the upbringing of their children. It is therefore alSo unconstitutional.

Furthermore there is ng compelling or even a rational state purpose to obstruct the
fundamental role of fit parents per 767.325 (1)(b) 3. 4 change in the economic
circumstances or marital status of either party is not sufficient to meet the
standards for modification under subd. 1. Both of these provisions can provide a
more positive environment for raising children and therefore there 1s not even a
rational basis to obstruct fundamental rights based on these provisions.

Framework of “less drastic means” to resolve placement disputes
already exists in statutes

Wisconsin statutes now partially mandate the framework of such a method

in the new provisions of 767.24(Im) which_sets for the reci}llirements of a parenting
plan, the last sentence of 767.24(4)(a) and 767.24(b) which read

767.24(4)(a) (third sentence was added by 1999 Wisconsin Act 9)
The court shall set a placement schedule that allows the child to
have regularly occurring, meaningful Zgemods of physical placement

with each parent and that maximizes the amount of time the child
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may spend with each parent, taking into account geographic
separation and accommodations for different households.”

767.24(b) “A child is entitled to periods of physical placement with
both parents” and the burden of proof ‘‘unless, after a hearing, the
court finds that physical placement with a Zpa,rent would endanger the
child’s physical, niental or emotional health’

Thus in addition to the court’s responsibility to eqiuall%vsupport fundamental
rights, Groh v Groh, 110 Wis. 2d 117, 122, 327 N.W.2d 655,658 (1983),
points out the courts further responsibilify on this issue.

“Where the legislature has set forth a plan or scheme as to the

manner and limitations of the court’s exercise of its jurisdiction, that
expression of the legislafive will must be carried ot and power
limitations dadhered to.

While the framework for a less drastic approach is now set fort in the
statutes, Wis. Stat. 767.045(1)(a) 2, 767.045(4) 767.11g10 , 767.11(14) ,
second sentence of 767.24( 3(32, 767.24(5), and 767.325 (1)(b) still
mandate the intrusion of mediators, guardians ad litem, psychologists,
rr%egﬁly lqu ltcflle parents do not reach agreement as to custody and placement
of the children.

The directive in the second sentence of Wis. Stats 767.24(4)(a) In determining the

allocation o é)erwds of physical placement, the court shall consider each case on

the basis of the factors in Sub. (557and n 767.24(5? “In determining legal custody
and periods of physical placement, the court shall consider all facts relevant to
the best interest of the child.” conflict with the court’s responsibility to equally

support the fundamental and statutory right ger 767.24(4)(b) tq placément of both

parents and the more recent directive1n the last sentence of 767.24(4)(a) to
maximizing placement with both parents .

Grant County Service Burequ v. Treweek, 19 Wis. 2d 548, 552 (1963)
provides diréction in resolving conflicts between competing statutes:

Under well-established rules c;f Statutory construction, the more
recent and more specific statute controls and exists as an exception
to the general statute.

The provisions of 767.24(1m) (added by 1999 Wisconsin Act 9f) which sets
forth the regulrement_s of a parenting plan, the third sentence of 767.24 4)éa)
which mandates maximizing placement with both parents and 767.24( t)lg ),
which establishes the harm Standard, are more recent and specific than the
vague “best interest of the child” or the “substantial change of
circumstance” standard mandated in Wis. Stat. 767.045(1%(7%) 2 767.04554) ,
;g;%%gl ?1)5&87.11(14) , second sentence of 767.24(4)(a), 767.24(5), an

The grovisions of 767.24(1m), the third sentence of 767.24(4%(a) and |
767.24(4?1( ) are also consistent with the %aramount legal standard for supporting
equally the fundamental rl%hts of both parents. Maximizing placement 1s
quantitative and therefore much more specific that the subjectiye best interest of
the child criteria. So is the word EQUAL as used in the 14" amendment.

Maximizing placement and equal placement are synonymous in cases where
both parents are fit, both want to be fully involved in the parenting of their
child, and no circumstances exist that would make equal placement
impractical. In these cases, the only way a court can truly maximize
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placement is to order equal placement. Only if one parent wants less than
equal Placement and/or circumstances do not make equal placement
feasible, can maximizing placement result in less than equal placement.

The “the best interest of the child” criteria in these statutes may be used
only after a fil’ldll’lﬁ, by the preponderance of the credible evidénce, that a
parent is unfit or that inaximizing placement with both %)arents would
endanger the child’s physical, méntal or emotional health.

The recent District_III Court of Appeals decision in Keller v. Keller 2002

p is in conflict with Groh_since the a% ellate court failed to carry
Ollllt ltlhe tstatutory requirement in Wis. Stat. 767.24(4)(a) that “The court
shall set a

placement schedule that maximizes the amount of time the child may spend
with each parent.” In Keller, the trial court’s equal placement order was the only
order that could not only satisfy this statutory requirément but also the court’s
responsibility to equally suppott the fundamental rights of both parents.

It 1s therefore incumbent on this court, not onl%l to clarify the fundamental
right of parents to assume equal placement of their children, but also to
harmonize the application of existing statutes consistent with this finding.

Conclusion

In child placement disputes between two fit parents where there is no
credible evidence that placement with a parent would be harmful to the
children, the due process and equal protection provision of the fourteenth
amendment to the United States Constitution demand the equal treatment of
each parent’s fundamental right established by numerous United States
Supreme Court decisions as discussed in Troxel v. Granville and the right to
placement as established by the Wisconsin legislature in 767.24(4)(b).

The state cannot allow one parent, a mediator, a_guardian ad litem or a court

to minimize, obstruct or interfere with the other’s equal parental role. Wis

Stat. 767.045(1)(738 2 767.045((14,; 767.11](10 , 767.11(14) , second sentence

?}f 767.24(4)(a), 767.24(5), and 767.325 (1)(b) allow the state to intrude into
e

private realm of the family without any cpmpellm%hstate urpose, There is no
requirement for a }grehmlnary determination as to the unfitness of a parent or that a
parent’s placemen prO]:f)l(l)sal which maximizes placement of the child with both

arents would be harmful to the children. These statutes also provide no safeguards
hat the mediator, placement study evaluator, guardian ad litem or judge must first
and foremost strive to egually support the fundamental rights of both parents.
These statutes are therefore unconstitutional.

First and foremost, Wisconsin laws regarding the family should act to serve
the children and families in Wisconsin. The¥, should promote cogperation
between parents, not provide incentives for litigation. They should not be
concerned about preserving the ablht%/ of family law proféssionals to
continue to provide their s€rvices at the expense of Wisconsin children,
parents, and taxpayers, Mediators, psychologists, guardians ad litem , court
commissioners and judges do not love the childrent and don’t haye to live
with the consequences of their recommendations or orders. While they
serve a yery important role in some cases, most placement disputes cdn be
resolved more fairly and efficiently by a lesser involvement on their part.

It is the parents that know the children the best, that love the children and will
have to live with the consequences of their decisions for the rest of their lives. A
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decision by this court, strongly supporting the equal fundamental rights of both

parents, would act to assure both parents that their arental role will be ec%uall
sup orfed in 1scons1n Courts, unless there is evi ence of harm or pote 1al Harm
to the children, It would make clear that they should focus on how to best co
parent their children, rather than trying to use the legal system to diminish the role
of the other parent. This should promote coofperatron between the parents and
allow families to save srgmﬁcant amounts of money currently being wasted to
11t1%ate this 1ssue. This will, by itself, help secure the best 1nterest the children.

he statutes in question are as follows:

767.045( l (a) Thecourtshallappo1ntaguard1anadhtemforamlnorchrldrnany action
af ectm e Tamily if any of the fol owrntg conditions exists:
Lega usto y ot physical placement of the child is contested.

5

767. ()45(4?C Responsibilities. The tguardran ad litem shall be an adyocate for the best
1nteresrtts of'a minor child as to paternity, legal custody, physical placement an
suppo

767.11(10) POWERS AND DUTIES OF MEDIATOR. A mediator assigned under
sub. (6) shall be guided by the best interest of the child and may do any of the
following, at his or her d1scretron

767.11(14) LEGAL CUSTODY AND PHYSICAL PLACEMENT STUDY
the court may order a person or entity designated to the county to investigate the
followrn mattérs relating to the parties:,
Any other matter relevant to the best interest of the child.

W1sc Stats 767.24(4) Allocation of physical placement.
.(second sentence reads).. In detefmining the allocation of periods of physrcal
placement the court shall consider each case on the basis of the factors in sub.

767 24(52 Factors in custody and phys1cal placement determinations. In determining
%al custod perro SO p 1ysrca placement, the court shall consider all facts
vant to the bes interest of the child, The court may not prefer one potential
custodran over the oth er on the basis of the sex or race of the custodian. The court
s al con51der reports of approprrate professionals if admitted into evidence when
al custody or physical placement is conteste e court shall consider the
gﬁ tody t tested. Th rt shall ider th
owing factors 1n makmg its determination:

a) The wishes of the child's parent or parents.
The wishes of the child, which may be communicated by the child or through the
child's guardian ad litem or other, appropriate professional.
(¢) Thenteraction and 1nterrelat10nsh1 of the child with his or her parent or parents,
siblings, and any other person wh o may srﬁmﬁcantly affect the child' s best interest.
The child's adjustment to the home; school, religion and communit
¢) The mental and physical health of the artres the minor children and other
ersons living in a proposed custodial house ol
The availability ubhc or rivate child care seryices.
Whether one party 1s likel y o unreasonably interfere with the child's continuing
re at1onsh1p with the other part
et er there 1s eV1dence that a Aparty engaged in abuse, as defined in s. 813.122
\lV})\ of the child, as defined 1n s.
4)1 ethert ere is evidence of 1 1nte ousa battery as descrrbed under s. 940.19 or
Im) or domestic abuse as defined in s. 2 (1) (a).
) Whe her either party has or had a s1gn1ﬁcant problem with alcohol or dru % abuse.
? Sucl[r other factors as the court may in each individual case determine to
relevan
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(These factors were revised somewhat in May 1, 2000).

767.325 Revisions of legal custody and physical placement orders. (1)(b) After
2-year period.

6

1. Except as provided under par. (a) and sub. (2), upon petition, mqgtion or order to

show cause by a party, a court maa/, modify an order of legal custody or an order of
ysical placément where the modification would substantlall%/ alter the time a

parent may spend with his or her child if the court finds all of the following:

a. The modification is in the best interest of the child. )

b. There has been a substantial chan]ge of circumstances since the entrﬁl of the last

Oi‘del‘ affetctmg legal custody or the last order substantially affecting physical
acement.

I2). With respect to subd. 1., there is a rebuttable presumption that:

a. Continuing the current allocation of decision making under a legal custody order

18 in the bestinterest of the child. ) ) .

b. Continuing the child's physical placement with the parent with whom the child

resides for the greater period of time is in the best interest of the child. )

3. A change in the economic circumstances or marital status of either party is not

sufficient To meet the standards for modification under subd. 1.

7/19/2023

ARGUMENTS

L. PARENTS IN DIVORCE AND PATERNITY CASES HAVE A
FUNDAMENTAL AND STATUTORY RIGHT TO ASSUME EQUAL
PERIODS OF PLACEMENT AND TQ NOT ALLOW A PERSON TO
EXERCISE THOSE RIGHT OF THEIR CHILDREN ARE A DIRECT
VIOLATION OF 18 U.S. Code 4 241,18 U.S. Code 4 242 AND THE
APPLICATION OF WIS STAT, T67.045(1)(A)2. 767.045(4), 767 11(10),
767.11(14), SECOND SENTENCE OF 767.24(4j(A), 767.24{5), AN
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767.325 (lg(B) 767.82182m£Is %ender discrimination IN CASES WHERE
THERE IS NO CREDIBLE EVIDENCE THAT EITHER PARENT IS
UNFIT OR THAT A PLACEMENT PROPOSAL THAT MAXIMIZES
PLACEMENT OF THE CHILD WITH BOTH 767.82é2rr8PARENTS
WOULD BE HARMFUL TO THE CHILD, IS THEREFORE

UNCONSTITUTIONAL?

(Racine county) courthouse branch 3 violated my constitutional rights they
did not consider evidence bradﬁ violation the%/ 1gnored the constitution that
thiy vowed to uphold Judges flancher did nof have any jurisdiction to restick
R.E.C access to my son I was supgosed to receive 50 percent placement upon
my request insteag the¥ waited and kept having unreasonable court dates

ecause of financial interest in the case in view of my constitutional right |
was told and I quote “ I should of never been awarded my son because of my
disability “(Judge Flancher) has not been proven that I am an unfit parent
Judge Flancher did not prove that I was was an unfit parent or harmful to the
child all of the evidence used against me was hearsay 908.02 Hearsay rule.
Hearsag 1s not admissible except as provided by these rules or by othier rules
adopted by the supreme court or 12%1 statute. the"GAL’s improperinvocation of
the best irterests of the child standard during her opening statements and .
closing arguments.contends that the trial court erred in admitting prejudicial
hearsay evidence and that the GAL had an impermissible conflict of interest
object to the admission of certain evidence and to statements the GAL made
during her opening statements and closing arguments; and, (2) the trial court
erred in admitting prejudicial hearsay motion A hearing was held on post
disposition motions and the trial coutt issued a verbal dening all motion the
trial court erred in admitting prejudicial hearsag evidence by saying domestic
abuse allegation made by the child but also said the child cdnnot testify the
GAL had a conflict of iriterest because the GAL &multaneous}z rcﬂqresented
the mothers best interest in the case it is easy to see that the GAL did not
suggest to the Judge that the judge should consider c.e.c best interests in
reviewing the evidence to include an additional ground for motion for a new
trial: thatthe GAL had a conflict of interest Our reading of the transcript that
includes the GAL’s closing arguments plainly shows that the GAL asked the
udge to consider the hersay evidence on whether grounds existed to
erminate R.E.C’s rights based on evidence meet the conditions for the return
of c.e.c to unsupervised placement an 50 percent custody

Under Wisconsin law, when a child's Earents are not married, the mother has sole
custody (to make legal decisions for the child) until the court orders otherwise."
Wisconsin Statute 767,82(2m) concerns custodg pendmfg a court order, the
Constitution, and spec1ﬁca_llK the Due Process Clause of the Fourteenth Amendment,
protects the fundamental right of garents to direct the care, upbringing, and. )
education of their children.Id. at 720.18 U.S. Code 4 241 - Conspiracy against rights
If two or more persons conspire to 1nJ[ure oppress,threaten, or intimidate any person
in any State, Territory, Commonwealth, Possession, or Disfrict in the free exercise or
enjoyment of any right or privilege secured to him by the Constitution or laws of the
United States, orf because of his having so exercised the same 18 U.S. Code 4 242 -
Deprivation of I‘l?h’_[S under color of law Whoever, under color of any law, statute,
nordinance, regulation, or custom, willfully subjects any (Pers_on 1n any State,
Territory, Commonwealth, Possession, or District to thé deprivation of any rights,
%rlyll%ges, or immunities secured or protected by the Constitution or laws of the

nited States, or to different punishments, pains, or penalties, on account of such
person being an alien, or by reasgn of his color, or race, than are prescribed for the
punishment of citizens, shdll be fined under this title or imprisoned not more than
one year, or both; and 1f b()_dll?’ injury results from the acts committed in violation of
this Section or if such acts includé the use, attempted use, or threatened use of a
dangerous weapon, explosives, or fire, shall be fined under this title or imprisoned
not more than fen years, or both; and 1f death results from the acts committed in
violation of this section or if such acts include kidnapping or an attempt to kidnap,
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aggravated sexual abuse, or an attem}ll)t to commit aggravated sexual abuse, or an

attempt to kill, shall be fined under this title, or imprisoned for any term of years or
for life, or both. 18 U.S. Code § 286, Conspiracy to defraud the U.S. Government
hoever enters into any agreement, combination, or conspiracy to defraud the
United States, or any départment or agency thereof, by obtaining or aiding to obtain
the payment or allowance of any false,fictitious or fraudulent claim, shall'be fined

under this title or imprisoned not more than ten years, or both.

The Fourteenth Amendment of the United States Constitution states,

“no State shall . . . deprive any person of life, liberty or property,
without due process of law, nor deny to any person within its
jurisdiction the equal protection of the laws.

The essence of this constitutional principle is that like persons in like
circumstances will be treated similarly.

On June 5, 2000, the United States Supreme Court in 7Troxel v. Granville,
530 U.S. 57, 65 {2000} , affirmed

“ the interest of ilyarents in the care, custody, and control of their
children - is pérhaps the gldest of the fundamental liberty interests
recognized by this court.

The Supreme Court also stated,

"In light of this extensive precedent, it cannot now be doubted that
the due process clause of}t?he Fourteenth Amendment protects the
fundamental right 0/ paients to make decisions concerning the care,
custody and control of their children." 1d. at p.66

and

"So long as a parent adequately cares for his or her children (i.e., is
fit), there will normally be no rveason for the state to inject itself into
the private realm of the family to further question the ability of that

parent to make decisions concerning the rearing of that parent's
children.” 1d. at p.68, 69

and acknowledged a

“traditional presumption that a fit parent will act in the best interest
of his or her child."1d. at p.68.

It also made clear that

"the Due Process Clause does not permit a state to infringe on the
fundamental right of parents to make child-rearing decisions simply
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because a state judge believes a 'better' decision could be made.”
Id. at p.72,

While Troxel 1nvolved a glacement dlsfpute between a parent and a
grandparent, in disputes between th t parents, the due process and
equal protection pr0V1s1on of the 14 amendment of the United States
Constltutlon su est th e fundamental rights of both parents must be
treated equally. The wisdom of 7roxel 15 no less applicable to disputes
between parents If anything more applicable.

Numerous_previous cases involving parental rights are cited in 7roxel and
other briefs in the record of this case. For the sake of not being redundant
they are not repeated in this brief.

A arent’ s abilit Iy to make personal choices regarding the care and nurture
of his or her chi dren 1s directl proPOnlonal to that parent’s physical
access to his or her children.

arate %/ can equally exercise this respons1b111t an rlght is if each is
a orded the same opportunlty to assume eqéla physical R/{acement of his
or her children. Thus, EACH IGHT
TO ASSUME EQUAL PERIODS OF PLACEMENT OF TH
CHILDREN, unless there is credible evidence that a parent is not fit, that
this placement would be harmtul to the children, or that circumstances of
the parties do not allow this. If a parent is not willing or able to assume
equal periods of placement, or circumstances do not-allow this to be
practical, each parent has a fundament right to assume maximum
placement periods with the children. This right 1s fundamental, not one that
parents must win as a result of a lengthy, intfusive and costly legal battle,
grt%f)mpromlse simply to reach a stlpulated agreement to aV01d such a

attle

he only way two parents 11V1ng

Article VI, Clause 2 of the United States Constitution points out:

This constitution, and the laws of i the United States shall be the
supreme law of the land, and the ju lges in eve;?/ state shall be
bound thereby, any thing in the cons tution or laws of any state to
the contrary notwithstanding.

The court’s responsibility to support these fundamental rights is further
established in Wis. Stat. 757.02 (1);

Every person elected or appomted Jjustice of the supreme court,
dge of th e court of appeals, judge o the circuit court or munzczpal
ge s all take, subscrzbe and j%e the following oath:
so lemnly swear that I will su ?ort the constitution of the Umted
States dnd the constitution of? he state of Wisconsin

Wis. Stat. 767 045 a) 2, 767.045(4), 767.11(10) 767 11(14) the second
sentence of 76 767.24(5), and 767.325 (1)(b), a
unconstltutlona because the%[ allow’ the state to intrude 1nt0 the private
realm of the family without first requiring a prehmlnary determlnatlon as to
the unfitness of a parent or that a dparent S ? lacement proposal whic
maximizes placement of the child with both parents would be harmful to the
children. These statutes allow a medlator placement study evaluator, =~
guardian ad [item or judge to be guided by, “the best interest of the child
Criteria and have no safe uards that a me 1ator, Flacement study evaluator,
uardian ad litem or ud e must strive first and foremost to equally support
e fundamental ri fgh s of both parents. Thus they allow an unconstitutional
intrusion into the family.

Furthermore, since Wis Stat. 767.325 (1)(b) provides unnecessary and
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irrational leﬁal obstacles which preclude many fit parents from fully
exercising this fundamental rgght, without any compelling state purpose,
this provision is also unconstitutional.

This appeal does not challenge the application of these statutes in cases
where “the court has reason for Sgeczal concern as to the welfare of a
minor child.” It only challenges the constitutipnality of applying these
statutes in the large portion of cases when both parénts wantto fully
participate in the Taising of their children, there is no credible evideénce that
either parent is unfit or that a lg)lacement schedule which maximizes
placement of the children with both parents would be harmfu] to the
chlltdretnaand legal custody or physical placement of the child is merely
contested.

B. Barstad v. Frazier

At first 1mpresslon,, this Court mag believe Barstad v. Frazier , 118 Wis. 2d
549 1s controlling in this case, In Barstad, which involved a third party,
dispute similar tS 7roxel, the Wisconsin Supreme Court did not deal with
the issue of placement disputes between two fit parents. The court, . .
however, made only a passing comment, without any analysis of this issue:

“This court has accepted the principle that between parents in a
divorce action the ‘" best interest of the child” is S%enerally applied
as to which parent is awarded custody.” 1d. at 5

Barstad 1s based on obsolete statutory law, old societal patterns on parenting
in non-intact families, and is not as to the point as the higher court decision
Troxel. It 1s therefore incumbent on this Court to carefully examine

the validity of the Barstad decision in light of the following:

1. The United States Supreme Court has consistently and most recently in 2000,
ruled parental rights are fundamental rights. This court has never made¢ a
distinction between mothers vs fathers, black dparents vs white parents or parents
in intact families vs non-intact families. The due Process and equal protection
provisions of the 14™ amendment of the United States Constitution protect the .
r?s onsibilities and rights of all parents regardless of their gender, race or marital
status.

2. Johnson v Johnson, 78 Wis. 2d 137, 148 cited in Barstad, did not deal with the
issues of placement or (Physwal custody of children, but merely legal custody or
decision making regarding medical treatment issues.

3. The term physical placement, which is the major source of conflict between
parents such as those in this case, did not exist in statutes in 1984. The statutory
provision 767.24(h) stating “A child is entitled to periods of physical ﬁlacement
with both parents” and the burden of proof “‘unless, after a’hedring, the court finds
that physical placement with a parent would endangeér the child s Tphyszcal, mental
or emotional health” was created in 1987 by Wisconsin act 355. This act also, |
allowed the court to award joint custody even if one parent does not agree to joint
custody. Thus in 1987, the Wisconsin législature overruled this Wisconsin
Suprerhe Court finding, by requiring the same harm burden of proof

for divorce cases as in third party cases. This su%%ests that “the best interest of the
child” criteria may be used only after a finding, that a parent is unfit or that
max.lmlzln&/placement with a parent would be harmful to the child. 4. Recent
studies of Wisconsin cases b}/ he Institute for Research on Poverty (IRP) (App:
51-54) indicate that prior to 1987, the number of shared placement cases )
accounted for less than 2.5% of all cases . This number has increased to 23.1% in
1996-8, with 15.1% of the cases being awarded equal placement. (App: 55-57).
Another recent IRP report which found a 90% compliance rate three years after
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the orig%nal order further supports that equal placement orders are working.(App:
58-59) These reports demonstrate that parents can adequately exercise their
fundamental parental responsibilities and rl%hts during their Tespective equal
placement periods. They also demonstrated that when state statutes reduce legal
obstacles for non-custodial parents tq exercise their responsibility and rights o
their children, such as 1987 Wisconsin Act 355 did, many parents will do so.

5.To suggest that the fundamental rlﬁ}llts of parents established by the Wisconsin
and United States Supreme Court in the context of a parent and third party dispute
does not similarly apply to disputes between two parents is in direct conflict with
the very basis of our justice system. It suggests that when parents divorce, rather
than each parent having an equal interest1n this fundamental right,

both parents have no rights. It su%%ests both parents are presumed to be unfit and
each must prove to the court thatthey are worthy of the right to raise their own |
children. This is contrary to the veryfoundation’of the American s%/stem of justice
because, rather than being innocent until proven guilty, both parents are presumed
guilty until proven innocent.

In practice, partly due to historic societal roles of Earents and statistics on court
_rulings, fhere is an unwritten presumption that the mother gets custody an
rimary placement of the children and the father pays child support to thé mother.
hilethis presumption is not defined anywhere in the statutes, and is contrary to
the equality prmmf)l%s established by law in 765.001(2) and the ,ec%ual rotection
provision of the 14™ amendment, if is very real. The net result is that the legal
process treats a mother as innocent until proven guilty, and a father as fgullty until
proven inngcent. In hglht,of this presumption, in cas€s involving two fit parents,
the equal fundamental right of the mother is usually fully supported, while the
equal fundamental right of the father is subject to negotiation and compromise.

As in this case, fathers who merely want to fulfill their responsibilities to the
children by prov1d1n§0for their care’during equal periods of placement are often
forced to accept 25-45% placement or endure a lengthy, intrusive and costly legal
battle. This violates the civil rights of those fathers ' who are encouraged, coerced
or threatened to agree to stipulated agreements that deny them equal

periods of placement against their will and denies the children the opportunity to
an equally important relationship with their father.

6. In Barstad at p. 555, The Wisconsin Supreme Court noted.

“But a change of custody may result in as complete a severance Ohf
parent ties as does termination. The day to day contact between the
child and one having custody can create a relationship that may
leave the birth parent almost an intruder. All of the day to day
interactions between a parent and child are bound to be diminished
if not eliminated where the parent comes to the scene as a court
permitted “visitor.

The court, however, did not address the issue of: Why the termination of
}Earental_ rights standard should not be used to rotect’ a natural parent

rom li’_)?elng turned into “a court permitted visitor” by the other natural
parent?

C. The best interest of the child criteria is a insufficient legal basis to
obstruct a parent’s equal fundamental right

There are currently 16 factors in 767.24(5)( more since 5/1/2001), that a

mediator, guardian ad litem or court may ¢onsider in determining what 1s

“in the best interest of the child” in resolving a child custody an ‘
lacement conflict between two parents. As noted in Troxel™v. Granville,

30 U.S. 57, 63 (2000) , in 1998, the Washington State Supreme Court
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found the states’s third party visitation statutes, which allow the court to |
award custody to third t%artle_s based solely on what the court determines is
“in the best 1mterest of the child”, to be

unconstitutional. The Washington court ruled “the Constitution lpermits a State to
interfere with the right of Zpa];ents to rear their own children only to prevent harm
or potential harm to a child.

The application of Wis. Stat, 767.04551)7(%) 2 767.045(;1) 767.11(10), 767.11(}14)

, second sentence of 767.24(4)(a), 767.24(5), and 767.325 (1)(b) déaling wit
determination of child placement in divorce and paternity cases, since thce;y do not
apply this same harm standard, is similarly unconstitutional. In ' Bush v. Gore 531
U.S. 98, 109 20600, the US Supreme Court, noted :

“When a court orders a statewide remedy, there must be at least
some assurance that the rudimentary requirements of equal

protection and fundamental fairness are satisfied.”
and ruled that

“The recount mechanism implemented in response to the decisions of
the Florida Supreme Court (p to consider the intent of the voter”) do
not satisfy the minimum requirement for non-arbitrary treatment of
voters necessary to secure the fundaimental right.” 1d. at p. 105.

While “the best interest of the child” is a well-meaning legal concept in
theory, the criteria set forth in 767.24(5) is so broad and vague as to be
susceptible to arbitrary interpretation by a mediator, guardian ad litem,
psychologist or a court thereby yielding significantly different results and
constituting a convenient disguise for discrimination based on gender of the
parent. Like “the intent of the voter”, * the best interest of the child’ does
not satisty the minimum requirement for non-arbitrary treatment of parents

necessary to secure
the equal fundamental rights of both parents.

The arbitrary nature of this criteria is clearly illustrated b¥ the fact that in
this case two psychologists, a GAL and a Judtge all came to a different
conclusion as to what is in the best interest of the children, based on the
same circumstances of the parties.

In addition to father’s every other weekend placement periods:

Dr. AAA recommended placement every Thursday overnight, and two
weeks in the summer. (R-144:101-102)

Dr.. BBB recommended no mid-week overnight placement but two dinner
\1/1751ts per week and three weeks during the summer. (R131:Trial Exhibit

The guardian ad litem, recommended every Thursday overnight placement
and six weeks (equal placement) during the summer.”(R-111)

"lfélg)Judge found this to be equal placement throughout the entire year.(R -

All of this speculation and opinioning, and the emotional and financial costs
attached to it could have been avoided, with the same result being reached,
had the court merely began with the constitutionally mandated position that
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both parents are entitled to assume equal placement of their children.

Thus as demonstrated in this case, the best interest of the child criteria does
not satisfy the minimum requirement for non-arbitrary treatment of parents
necessary to secure the equal fundamental rights of both parents, even in
the same county. This arbitrary treatment ma?{ further vary from Ju(%%e to
judge, county to county and based on the ability of each parent to afford

and get effective legal Tepresentation.

A child placement conflict usually arises between two fit parents, that both
love their children and want to continue to be r_e%)_on_mble for their care, but
one parent actlnfg out of anger, selfishness or vindictiveness doesn’t want to
share the chl) s of raising the children, wants to have full parental control
over the children and/or wants the disproportionate child support
entitlement that the greater placement parent is usually awarded in
Wisconsin. These goals can be achieved by diminishing the parental role of
the other parent. This leaves the other }l)arent with the option of acce(Ftlng a
minimized parental role or enduring a long intrusive, déstructive an
expensive legal battle over the placement of the children, to determine what
1s 1n “the best interest of the child”.

The adversarial contest encourages parents to throw mud at each other, make bi

issues out of small incidents, make false accusations about the other parent an:
use the children as weapons against the other parent. After the fé?ht 1S over
everyone then expects both parents to be nice to each other and co-parent

these children. Many parents( particularly fathers) who cannot endure the .
emotional and financial cost of this procéss are disenfranchised from their children.
This clearly 1s not in the best interest of the children.

The legal community has also broadly embraced an unwritten philosophy
that a stipulated agréement or order where both parties are unhappy is a
good agreement or order. Thus, when a parent is respectful of the 6ther
parent’s fundamental role and only asks the court for equal placement of the
children, this parent is often deni€d his or her equal fundamental right .
merely because, “the best interest of the child” criteria 1s ar,bltrarﬂ&r applied
just to make sure both parents are unhappy in reaching a stipulate
agreement or order.

In Troxel, the %gandparents wanted placement every other weekend. The
mother asked the court to order placement with the grandparents one day a
month. The trial court ordered placement with the grandparents one
weekend a month, Since the United States Supremé Court ruled in Troxel,
that the compromise placement schedule ordered by the trial court was an
“unconstitutional infringement” of the parent’s fundamental right to decide
what is in the best interest of the child, the current process of encouraging,
coercing or threatening fit parents to enter into stipulated agreements which

eny a parent equal petriods of placement of the children against his or her
will, based merely on the recommendations of what a mediator, guardian ad
litem, and psychologist thinks 1s

the best interest of the children, also fails to meet the heightened protection against
government interference and is an “unconstitutional infringement” of that parent’s
equal fundamental right.

Similarly, a court order which denies a fit parent equal periods of placement
of their children against his or her will, based on merelﬁlwha_t a court finds
is in the best interest of the children, afso fails to meet the heightened
protection against govemment,lnterference and 1s an unconstitutional
infringement on that parent’s right to due process and equal protection.

The fact that approximately 90% of unequal or sole placement orders give
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the mother greater placement, (IRP_report in R-App;113-115) support the
conclusion that “the best interest of the child” criteria is also’a convenient
disguise for gender bias.

In these cases the requirement for mediation, the ap}iJomtment of a guardian
ad litem and psychological evaluations, unnecessarily increase the conflict
in the family, the cost of litigating this 1ssue and deprive both parents of
substantial amounts of money that could have instead been shared with the
child. This expense not only damages the ability of one or both parents to
provide for the emotional and economic needs of the children, it also uses
up valuable court resources and is an unnecessary expense for taxpayers.

The United States Supreme Court noted in the Troxel 530 U.S. 57, 75
(20002 that this further impinges on the fundamental rights of the
parents:

“The burden of litigating a domestic relations hp_roceeding can itself
be “so disrupftive of the parent-child relationship that the

constitutional right of a custodial parent to make certain basic
determinations j%r the child s welfare becomes implicated.

While these statutes and “the best interest of the child” criteria is a well
meaning legal concept in theory, when it 1s used in an adversarial legal
rocess, as demonstrated in the history of this case, it not only violafes the
undamental rl%hts of one or bath parénts, but in many cases it does more
harm to the children and their families than good.

D. Courts must use “less-drastic means” to resolve 7placement disputes
g"zlbeogj)mted States Supreme Court further noted in 7roxel 530 U.S. 57, 65

“We have long recolgnized that the (14th)Amendments s Due Process
Clause, ... “guarantees more than a fair process.”... The clause also
includes a substantive component that “provides heightened

protection a%ainst_governmgnt interference with certain fundamental
rights and liberty interests.

In Dunn v_Blumstein, 405 US 330, 342-43(1972) the United States
Supreme Court note

“The State cannot choose means that unnecessarily burden or
restrict constitutionally protected activity. Statutes affecting

constitutional rights must be drawn with “precision,” and_ “If there
are other, reasonable ways to achieve those goals with a lesser
burden on constitutionally protected activity, a State may not choose
the way of greater interférence. If it acts at all, it must choose ‘less
drasti¢c means.

A reasonable and “less drastic means” to resolve placement disputes
etween two fit parents 1s to require both parents to submit a arentm%_ lan

which defines what each _%arent believes,is in the best interest of the child to

1

satisfy his or her responsibility to the child.

The court should then hold a preliminary hearing to determine if there is any
credible evidence that a fparent 1s unfit or that a placement schedule which
maximizes placement of the children with both parents would be harmful to
the children. If the court finds there 1s no credible evidence to raise a
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concern as to the welfare of the child, the court should simlpl)( support
equally each parent’s fundamenta] right by setting an equal placement
schedule or one that maximizgs placément of the children with both parents,
if equal placement is not feasible or desired by either parent. The court must
51m}l)ly presume that each parent will act in the best interest of the child
while’in his or her placement. This is a less drastic way to resolve the child
placement conflict and equally support each parent’s fundamenta] right and
does not require the further intrusion of a mediator, guardian ad litem,
1:7)s cholo%lst or the court into this family as called for Wis. Stat.
67.045(T)(a) 2, 767.045(4) , 767.11(10), 767.11(14) , second sentence of

767.24(4)(a), 767.24(5) and 767.325 (1)(b).

The “substantial change of circumstances.” criteria to modify an existing
order in Wis. Stat. 767.325 (1)(b) may be intended to reduce’the burden of
htlgatm% a domestic relations, proceeding resulting from the application of
the statutes being challenged in this appeal, but in light of the availability of
this less drastic means to resolve placement disputes between parents, this
provision acts to ‘‘unnecessarily burden or restrict constitutionall

protected activity” and obstructs many fit, loving and responsible parents
from exercising their full fundamental responsibility and right to participate
in the upbringing of their children. It is therefore alSo unconstitutional.

Furthermore there is ng compelling or even a rational state purpose to obstruct the
fundamental role of fit parents }oer 767.325 (1)(b) 3. 4 change in the economic
circumstances or marital status of either party is not sufficient to meet the
standards for modification under subd. 1. Both of these provisions can provide a
more positive environment for raising children and therefore there is not even a
rational basis to obstruct fundamental rights based on these provisions.

E. Framework of “less drastic means” to resolve placement disputes
already exists in statutes

Wisconsin statutes now partially mandate the framework of such a method

in the new provisions of 767.24(1m) which sets for the r,ecglirements of a parenting
plan, the last sentence of 767.24(4)(a) and 767.24(b) which read

767.24(4)(a) (third sentence was added by 1999 Wisconsin Act 9)
The court shall set a placement schedule that allows the child to
have regularly occurring, meaningful zﬁenods of physical placement
with each faifent and that maximizes the amount of time the child

may spend with each parent, taking into account geographic

separation and accommodations for different households.”

767.24(b) “A child is entitled to periods of physical placement with
both parents” and the burden of proof ‘‘uiless, after a hearing, the
court finds that physical placement with a tpq’rent would endanger the
child’s physical, niental or emotional health

Thus in addition to the court’s responsibility to eqiuall%vsupport fundamental
rights, Groh v Groh, 110 Wis. 2d 117, 122, 327 N.W.2d 655,658 (1983),
points out the courts further responsibilify on this issue.

“Where the legislature has set forth a plan or scheme as to the

manner and limitations c;f the court’s exercise of its jurisdiction, that
expression of the lflngl 1ve will must be carried out and power
limitations adhered to.

2
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While the framework for a less drastic approach is now set fort in the
statutes, Wis. Stat. 767.0455‘1)(21) 2.767.045(4),767.11(10), 767.11(14) ,
second sentence of 767.24( 3(32, 767.24(5_), and 767.325 (1 b) still
mandate the intrusion of mediators, guardians ad litem, psychologists,
merely if the parents do not reach agreement as to custody and placement

of the'children.

The directive in the second sentence of Wis. Stats 767.24(4)(a) In determining the

allocation o ﬁerzods of physical placement, the court shall consider each case on

the basis of the factors in Sub. (559and n 767.24(5? “In determining legal custody
and gerlqu of physical placement,_the court shall consider all facts relevant to
the best interest of the child.” conflict with the court’s responsibility to equally

support the fundaniental and statutory right t%er 767.24(4)(b) tq placément of both

parents and the more recent direcfive 1n the last sentence of 767.24(4)(a) to
maximizing placement with both parents .

Grant County Service Bureau v. Treweek, 19 Wis. 2d 548, 552 (1963)
provides diréction in resolving conflicts between competing statutes:

Under well-established rules (;f Statutory construction, the more
recent and more specific statute controls and exists as an exception
to the general statute.

The provisions of 767.24(1m) (added by 1999 Wisconsin Act 91) which sets
forth the requirements of a parenting plan, the third sentence of 767.24 4%3)
which mandates maximizing placement with both parents and 767.24( t)h ),
which establishes the harm Standard, are more recent and specific than the
vague “best interest of the child” or the “substantial change of
circumstance’ standard mandated in Wis. Stat, 767.045(1%(7%) 2 767.04554) ,
;g;%%gl ?1)5(%?7.11(14) , second sentence of 767.24(4)(a), 767.24(5), an

The grovisions of 767.24(1m), the third sentence of 767.2484%(a) and
767.24(4?]( ) are also consistent with the %aramount legal standard for sup?(_)rtmg
equally the fundamental rl%hts of both parents. Maximizing placement 1s
quantitative and therefore much more specific that the subjectiye best interest of
the child criteria. So 1s the word EQUAL as used 1n the 14™ amendment.

Maximizing placement and equal placement are synonymous in cases where
both parents are fit, both want to be fully involved in the parenting of their
child, and no circumstances exist that would make e(%ual placement
impractical. In these cases, the only way a court can truly maximize
placement is to order equal placenient. Only if one parent wants less than
equal placement and/or circumstances do not make equal placement
feasible, can maximizing placement result in less than equal placement.

The “the best interest of the child” criteria in these statutes may be used
only after a finding, by the preponderance of the credible evidénce, that a
parent 1s unfit or that inaximizing placement with both It‘)arents would
endanger the child’s physical, meéntal or emotional health.

The recent District III Court of Appeals decision in Keller v. Keller 2002

p 1s in conflict with Groh since the a% ellate court failed to carry
Ollll'[ ltlhe tstatutory requirement in Wis. Stat. 767.24(4)(a) that “The court
shall set a

placement schedule that maximizes the amount of time the child may spend
with each parent.” In Keller, the trial court’s equal placement grder was the only
order that could not only satisfy this statutory re(%mrement but also the court’s
responsibility to equally support the fundamental rights of both parents.

It is therefore incumbent on this court, not only to clarify the fundamental
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right of parents to assume e%ual.pl_acement of their children, but also to
harmonize the application of existing statutes consistent with this finding.

F. Conclusion

In child placement disputes between two fit parents where there is no
credible evidence that placement with a parent would be harmful to the
children, the due process and equal protection provision of the fourteenth
amendment to the United States Constitution demand the equal treatment of
each parent’s fundamental right established by numerous United States
Supreme Court decisions as discussed in Troxel v. Granville and the right to
placement as established by the Wisconsin legislature in 767.24(4)(b).

The state cannot allow one parent, a mediator, a_guardian ad litem or a court

to minimize, obstruct or interfere with the other’s equal parental role. Wis

Stat. 767.045(1)(738 2 767.045((14,; 767.11](10 , 767.11(14) , second sentence

?}f 767.24(4)(a), 767.24(5), and 767.325 (1)(b) allow the state to intrude into
e

private realm of the family without any cpmpellm%hstate urpose, There is no
requirement for a }grehmlnary determination as to the unfitness of a parent or that a
parent’s placemen prO]:f)l(l)sal which maximizes placement of the child with both

arents would be harmful to the children. These statutes also provide no safefguards
hat the mediator, placement study evaluator, guardian ad litem or judge must first
and foremost strive to equally support the fundamental rights of both parents.
These statutes are therefore unconstitutional.

First and foremost, Wisconsin laws regarding the family should act to serve
the children and families in Wisconsin. The¥, should promote cogperation
between parents, not provide incentives for litigation. They should not be
concerned about preserving the ablht%/ of family law proféssionals to
continue to provide their s€rvices at the expense of Wisconsin children,
parents, and taxpayers, Mediators, psychologists, guardians ad litem , court
commissioners and judges do not love the childrent and don’t haye to live
with the consequences of their recommendations or orders. While they
serve a yery important role in some cases, most placement disputes cdn be
resolved more fairly and efficiently by a lesser involvement on their part.

It is the parents that know the children the best, that love the children and will
have to live with the consequences of their decisions for the rest of their lives. A
decision by this court, strongly supporting the equal fundamental rights of both

parents, would act to assure both parents that their dparental role will be equally
supported in Wisconsin Courts, unless there is evidence of harm or potential harm
to the children, It would make clear that they should focus on how to best co
parent their children, rather than trying to use the legal system to diminish the role
of the other parent. This should promote cooperation befween the parents and
allow families to save significant amounts of money currently being wasted to
11t1%_ate this 1ssue. This will, by itself, help secure the best intérest of the children.
B. The statutes in question aré as follows:

767.045 (1%(21) Th_eco_urtshalla]tapointagua_lrdianadl_it,emfora_minorchildinany action
affecting the family if any of the following conditions exists:
2. Legal custody ot physical placement of the child is contested.

5

,767.045(4% Responsibilities. The guardian ad litem shall be an advocate for the best
1nterestts ot a minor child as to paternity, legal custody, physical placement and
suppor
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767.11(10) POWERS AND DUTIES OF MEDIATOR. A mediator assigned under
sub. (6) shall be guided by the best interest of the child and may do any of the
following, at his or her discretion.

767.11(14) LEGAL CUSTODY AND PHYSICAL PLACEMENT STUDY

... the court may order a person or entity designated to the county to investigate the
followm%hmatters relating to the parties: _

3. Any other matter relevant to the best interest of the child.

Wisc. Stats 767.24(4) Allocation of physical placement. . , .
a) ....(second sentence reads).. In detefmining the allocation of periods of physical
placement, the court shall consider each case on the basis of the factors in sub. (5).

767.24(52 Factors in (;ustod%[ and physical placement determinations. In determining
lefrfal cus odI)l/ and periods o }th sical placement, the court shall consider all facts
refevant to the best interest of the child, The court may not prefer one potential
custodian over the other on the basis of the sex or racé of the custodian. The court
shall consider reports_of apf)roprlate professionals if admitted into evidence when
legﬁal custody or physical placement is contested. The court shall consider the
following factors i1 making its determination:

a) The wishes of the child's parent or parents. ) )
The wishes of the child, which may be communicated by the child or through the
child's guardian ad litem or other appropriate professional. .
(¢) Thenteraction and interrelationship of the child with his or her parent or parents,
siblings, and any other person who may significantly affect the child's best interest.
he child's adjustment to the home; school, religion and community.
e) The mental and physical health of the parties, the minor children and other
ersons living in a proposed custodial household. )
The availability of public or 1Eprlvate child care services. . ) o
Whether one party is likely to unreasonably interfere with the child's continuing
relationship with the other partﬁ. ) .
h) Whether there 1s evidence that a A{)artg engaged in abuse, as defined in s. 813.122
1 \&a}}){ of the child, as defined in s. 48.02 (2 )
14)1 ether there 1s evidence of 1ntert§pousa battery as described under s. 940.19 or
40.20 (1m) or domestic abuse as defined in s. 813.12 (1) (a).
). Whether either party has or had a significant problem with alcohol or drug abuse.
? Suc? other factors as the court may 1n each individual case determine to be
relevant.

(These factors were revised somewhat in May 1, 2000).

767.325 Revisions of legal custody and physical placement orders. (1)(b) After
2-year period.

6

1. Except as provided under par. (a) and sub. (2), upon petition, mqgtion or order to
show cause by a party, a court maa/_ modify an order of legal custody or an order of
hysical placément where the modification would substantlall%/ alter the time a

parent may spend with his or her child if the court finds all of the following:

a. The modification is in the best interest of the child. ]

b. There has been a substantial chan]ge of circumstances since the entrﬁ/ of the last

Ofdel' affetctmg legal custody or the last order substantially affecting physical
acement.

B. With respect to subd. 1., there is a rebuttable presumption that:

a. Continuing the current allocation of decision making under a legal custody order

1s in the bestinterest of the child. ) ) )

b. Continuing the child's p gsmal placement with the parent with whom the child

resides for the greater period of time is in the best interest of the child. )

3. A change inthe economic circumstances or marital status of either party is not
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sufficient to meet the standards for modification under subd. 1.

Conclusion

For the foregoing reasons Robert carradine respectfully request that court of
appeals grant me 50 percent custod}s{ of my son and overturn the Jower courts
decision. It is unconstitutional and t eﬁ vidlated my constitutional rights and my
civil rights. I don't gractlc_e religion. The Civil Rights Act of 1964 prohibits
discrimination on the basis of race, color, religion, sex or national origin. .Under
Wisconsin law, when a child's parents are not married, the mother has sole
custody (to make legal decisjons for the child) until the court orders otherwise.,"
Wisconsin Statute In child Placement disputes between two fit parents where there
is no credible evidence that placement with a parent would be harmful to the
children, the due process and equal protection provision of the fourteenth
amendment to the United States Constitution demand the equal treatment of each
parent’s fundamental right established by numerous United States Supreme Court
decisions as discussed in Troxel v. Granville and the right to placement as
established by the Wisconsin legislature in 767.24(4)(%).

The state cannot allow one parent, a mediator, a_guardian ad litem or a court

to minimize, obstruct or interfere with the other’s equal parental role. Wis

Stat. 767.045(1)(722 2 767.045((14,; 767.11](10 , 767.11(14) , second sentence

‘([)}f 767.24(4)(a), 767.24(5), and 767.325 (1)(b) allow the state to intrude into
e

private realm of the family without any c_ompelhn%lstate urpose. There is no
requirgment for a prelimifary determination as to the unfitness of a parent or that a
parent’s placemen prO}%osal which maximizes placement of the child with both

arents would be harmful to the children. These statutes also provide no safeguards
hat the mediator, placement study evaluator, guardian ad litem or judge must first
and foremost strive to equally support the fundamental rights of both parents.
These statutes are therefore unconstitutional.

First and foremost, Wisconsin laws regarding the family should act to serve
the children and families in. Wisconsin. The¥_ should promote cogperation
between parents, not provide incentives for litigation. They should not be
concerned about preserving the ability of family lavwrofess,lonal_s to
continue to provide their services at the expense of Wisconsin children,
parents, and taxpayers. Mediators, psychologists, guardians ad litem , court
commissioners and judges dg not love the childrer and don’t have to live
with the consequences of their recommendations or orders. While they
serve a very important role in some cases, most placement disputes cdn be
resolved more fairly and efficiently by a lesser involvement on their part.

It is the parents that know the children the best, that love the children and will
have to live with the consequences of their decisions for the rest of their lives. A
decision by this court, strongly supporting the equal fundamental rights of both

parents, would act to assure both parents that their parental role will be equally
supported in Wisconsin Courts, unless there is evidence of harm or potential harm
to the children, It would make clear that they should focus on how to best co
parent their children, rather than trying to use the legal system to diminish the role
of the other parent. This should promote cooperation between the parents and
allow families to save significant amounts of money currently bem% wasted to
htl%ate this issue. This will, by itself, help secure the best intérest of the children.
B. The statutes in question aré¢ as follows:

767.045 (lg(a) Th_eco,urtshalla?p0intaguardianadljt,emforaminorchildinany action
affecting the family if any of the following conditions exists:
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2. Legal custody or physical placement of the child is contested.
5

,767.045(4% Responsibilities. The guardian ad litem shall be an adyocate for the best
1nterestts ot a minor child as to paternity, legal custody, physical placement and
suppor

767.11(10) POWERS AND DUTIES OF MEDIATOR. A mediator assigned under
sub. (6) shall be guided by the best interest of the child and may do any of the
following, at his or her discretion.

767.11(14) LEGAL CUSTODY AND PHYSICAL PLACEMENT STUDY

... the court may order a person or entity designated to the county to investigate the
following mattérs relating to the parties:, ,

3. Any other matter relevant to the best interest of the child.

Wisc. Stats 767.24(4) Allocation of physical placement. | _ .
(@) ....(second sentence reads).. In detetmining the allocation of periods of physical
placement, the court shall consider each case on the basis of the factors in sub. (5).

767.24(52 Factors in (;ustod%( and ph¥31cal placement determinations. In determining
le%al cus od}yl/ and %x_erlods 0 }fh sical placement, the court shall consider all facts
refevant to the best interest of the child, The court may not prefer one potential
custodian over the other on the basis of the sex or racé of the custodian. The court
shall consider reports of aplproprlate professionals if admitted into evidence when
le%al custody or physical placement is contested. The court shall consider the
following factors i making its determination:

a) The wishes of the child's parent or parents. ) )
b) The wishes of the child, which may be communicated by the child or through the
child's guardian ad litem or other appropriate professional. .
(¢) Thenteraction and interrelationship of the child with his or her parent or parents,
siblings, and any other person who may significantly affect the child's best interest.
d) The child's adjustment to the home; school, religion and community.
e) The mental and physical health of the parties, the minor children and other
ersons living in a proposed custodial household. )
The ayailability of public or tprlvate child care services. | . o
Whether one party is likely to unreasonably interfere with the child's continuing
relationship with the other partﬁ.
h) Whether there 1s evidence that a
1 \&2711)‘, of the child, as defined 1n s. )
14)1 ether there 1s evidence of 1nterfs,pous_a battery as described under s. 940.19 or
40.20 (1m) or domestic abuse as defined in s. 813.12 (1) (_a?{
). Whether either party has or had a significant problem with alcohol or drug abuse.
? Suc{l other factors as the court may 1n each individual case determine to be
relevant.

i)artg engaged in abuse, as defined in s. 813.122
8.02 (2

(These factors were revised somewhat in May 1, 2000).

767.325 Revisions of legal custody and physical placement orders. (1)(b) After
2-year period.

6

1. Except as provided under par. (a) and sub. (2), upon petition, mqgtion or order to
show cause by a party, a court maa/, modify an order of legal custody or an order of
ysical placément where the modification would substantlall%/ alter the time a

parent may spend with his or her child if the court finds all of the following:

a. The modification is in the best interest of the child.
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b. There has been a substantial chanlge of circumstances sincg the entrﬁ/ of the last

Ofder affetctlng legal custody or the last order substantially affecting physical
acement.

B. With respect to subd. 1., there is a rebuttable presumption that:

a. Continuing the current allocation of decision making under a legal custody order

1s in the bestinterest of the child. . . .

b. Continuing the child's phgswal placement with the parent with whom the child

resides for the %lrleater period of time is in the best interest of the child. )

3. A change inthe economic circumstances or marital status of either party is not

sufficient To meet the standards for modification under subd. 1.

767.82(2m)
Dated this day of June 19, 2023.
Respectfully submitted by
Robert Ezell Carradine
7/19/2023
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