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�� 'LG 7ULDO &RXQVHO SHUIRUP GHILFLHQWO\ EHFDXVH KH IDLOHG WR
SUHVHQW HYLGHQFH FRUURERUDWLQJ 1HUR·V DFFRXQW RI HYHQWV"
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2UDO DUJXPHQW LV UHTXHVWHG VKRXOG WKH &RXUW ILQG LW KHOSIXO IRU
UHVROXWLRQ RI WKH LVVXHV LQ WKLV PDWWHU�

3XEOLFDWLRQ LV UHTXHVWHG XQGHU :LV� 6WDW� �������� EHFDXVH 0U�
1HUR·V UHOLHI UHTXLUHV D IDFWXDO LQWHUSUHWDWLRQ RI IUXLWV GHULYHG IURP D
ILIWK DPHQGPHQW YLRODWLRQ ZKLFK ZRXOG FODULI\ H[LVWLQJ ODZ� �

���

ISSUES PRESENTED FOR REVIEW

1. Should Nero's blood test results be suppressed as a violation of

his Fifth Amendment rights?

The circuit court answered no. (202:6-7; App.34-35)

2. Did Trial Counsel perform deficiently because he failed to
present evidence corroborating Nero's account of events?

The circuit court answered no. (202:10; App.38)

STATEMENT ON ORAL ARGUMENT AND PUBLICATION

Oral argument is requested should the Court find it helpful for

resolution of the issues in this matter.

Publication is requested under Wis. Stat. §809.23. because Mr.

Nero's relief requires a factual interpretation of fruits derived from a

fifth amendment violation which would clarify existing law..

-5-
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�� 0U� 1HUR JHWV VWXFN

2Q WKH HYHQLQJ RI 2FWREHU ��WK� ����� 0U� 1LFKRODV 1HUR VRXJKW
D VDIH SODFH WR VOHHS LQ 0HQRPRQLH UDWKHU WKDQ PDNLQJ D ODWH�QLJKW
GULYH EDFN WR KLV KRPH LQ *UHHQ %D\� ��������� $SS� ���� $IWHU 0U�
1HUR GURSSHG RII KLV IULHQG �0DWW� DQG 0DWW·V JLUOIULHQG DW KHU
UHODWLYH·V KRXVH LQ 0HQRPRQLH� KH SODQQHG WR VOHHS� ��������� $SS�
���� +LV SODQ� VOHHS LQ KLV FDU LQ WKH :DO0DUW SDUNLQJ ORW� %XW KH JRW
ORVW� ��������� $SS� ����

0U� 1HUR HQGHG XS RQ WKH JURXQGV RI 0RQDUFK 3DYLQJ 3ODQW
�KHUHLQDIWHU ´0RQDUFK 3DYLQJµ� GULYLQJ DURXQG� 'LVRULHQWHG DQG WLUHG�
KH VWUXJJOHG WR QDYLJDWH RXW RI WKH GDUN SODQW JURXQGV� (YHQWXDOO\� KH
SUHYDLOHG� EXW DQRWKHU ZURQJ WXUQ JRW KLV FDU VWXFN LQ DQ RDW ILHOG�
������������� $SS� �������

1HUR WHVWLILHG DW WULDO WR WKLV DFFRXQW RI HYHQWV� +H OHIW KLV FDU�
ZDONHG WR ���WK URDG DQG FDOOHG KLV IULHQGV� ��������� $SS� ���� +LV
IULHQGV SLFNHG KLP XS� $OWKRXJK QHUYRXV DERXW KLV FDU� 0U� 1HUR GLG
QRW ZDQW WR FRQWDFW WKH SROLFH EHFDXVH KH GLG QRW KDYH D YDOLG GULYHU
V
OLFHQVH DW WKH WLPH� ��������� $SS� ���� +H WKRXJKW KH FRXOG FRPH EDFN
DQG ILQG KLV FDU ODWHU� 6R� KH OHIW ZLWK KLV IULHQGV� 7KH\ ZHQW DQG
VPRNHG PHWK EDFN DW WKH KRXVH� +RXUV ODWHU� KLV IULHQGV GURSSHG KLP
EDFN RII QHDU 0RQDUFK 3DYLQJ� DQG KH VHW RXW WR ILQG KLV FDU� %XW DIWHU
DERXW DQ KRXU RI IUXLWOHVV VHDUFKLQJ� 0U� 1HUR VRXJKW KHOS� ���������
$SS� ����

7LUHG DQG FROG� 1HUR HYHQWXDOO\ QRWLFHG D WUXFN SDUNHG QHDU D
FDPSHU WUDLOHU DW 0RQDUFK 3DYLQJ� KH NQRFNHG RQ WKH WUDLOHU GRRU DQG
D IRUHPDQ �0U� *XWKPDQ� IURP WKH SODQW DQVZHUHG� �������������
$SS� ������� ,W ZDV ���� DP� �������� $SS� ���� *XWKPDQ ZRUNV DQG
OLYHV DW WKH SODQW� �������� $SS� ���� *XWKPDQ REVHUYHG 0U� 1HUR
VKDNLQJ DQG GLVRULHQWHG� +H KHOSHG KLP LQWR WKH ZDUP FDPSHU DQG�

���

STATEMENT OF THE CASE

1. Mr. Nerogets stuck

On the evening of October 13th, 2015, Mr. Nicholas Nero sought

drive back to his home in Green Bay. (109:157: App. 74). After Mr.

Nero dropped off his friend (Matt) and Matt's girlfriend at her

64). His plan: sleep in his car in the WalMart parking lot. But he got

Mr. Nero ended up on the grounds of Monarch Paving Plant

(hereinafter 'Monarch Paving") driving around. Disoriented and tired,

he struggled to navigate out of the dark plant grounds. Eventually, he
prevailed; but another wrong turn got his car stuck in an oat field.

Nero testified at trial to this account of events. He left his car,

walked to 628th road and called his friends. (109:160; App. 77). His

friends picked himup. Although nervous about his car, Mr. Nero did

not want to contact the police because he did not have a valid driver's

license at the time. (109:148; App. 65). He thought he could come back

and find his car later. So, he left with his friends. They went and

smoked meth back at the house. Hours later, his friends dropped him

back off near Monarch Paving, and he set out to find his car. But after
about an hour of fruitless searching, Mr. Nero sought help. (109:152;

Tired and cold, Nero eventually noticed a truck parked near a
campertrailer at Monarch Paving; he knocked on the trailer door and
a foreman (Mr. Guthman) from the plant answered. (109:152-153;
App. 69-70). It was 3:30 am. (109:88; App. 55). Guthman works and
lives at the plant. (109:64; App. 43). Guthman observed Mr. Nero
shaking and disoriented. He helped him into the warm camper and,

a safe place to sleep in Menomonie rather than making a late-night

relative's house in Menomonie, he planned to sleep. (109:147; App.

lost. (109:157; App. 74).

(109:159-160; App. 76-77).

App. 69).

-6-
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XQVXUH ZKDW WR GR IURP WKHUH� FDOOHG WKH VKHULII ·V GHSDUWPHQW�
����������� $SS� �������

(DUOLHU WKDW HYHQLQJ �DURXQG ����� SP� *XWKPDQ REVHUYHG D
YHKLFOH GULYLQJ WKURXJK WKH 0RQDUFK 3DYLQJ JURXQGV� 7KH YHKLFOH
FDPH LQ RQH JDWH� GURYH DURXQG WKH ORRS� SURFHHGHG RYHU D FRQFUHWH
EDUULHU� DQG H[LWHG RXW DQRWKHU JDWH� ����������� $SS� ������� +H
REVHUYHG RQH SHUVRQ LQ WKH YHKLFOH� WKRXJK KH FRXOG QRW LGHQWLI\ WKH
GULYHU DV 0U� 1HUR� +H GLG LGHQWLI\ WKH YHKLFOH DV D &KHY\ ,PSDOD�
�������� $SS� ���� *XWKPDQ FKRVH QRW WR QRWLI\ DQ\RQH DERXW WKH
GULYHU EHFDXVH KH ´>)@LJXUHG LW ZDV VRPHERG\ ORVW RU VRPHWKLQJ RU NLGV
PRQNH\LQJ DURXQG DQG DZD\ WKH\ ZHQW�µ �������� $SS� ���� +H
UHWXUQHG WR EHG DQG VOHSW XQWLO ZRNHQ XS E\ 0U� 1HUR DW ���� DP�
�������� $SS� ����

�� 'HSXW\ 6SHQOH DUUHVWV 0U� 1HUR IRU GULYLQJ ZLWKRXW D OLFHQVH DQG
GDPDJH WR SURSHUW\

'HSXW\ 0LFKDHO 6SHQOH PHW 0U� 1HUR DW *XWKPDQ·V WUDLOHU DQG
MRLQHG WKH VHDUFK HIIRUW WR ILQG 0U� 1HUR·V VWXFN FDU� 'HSXW\ 6SHQOH
QRWHV 0U� 1HUR LQLWLDOO\ VHHPHG WR EH GLVRULHQWHG DQG FRQIXVHG�
�������� $SS� ���� $IWHU KH JDWKHUHG WKH IDFWV IURP WKH VLWXDWLRQ�
'HSXW\ 6SHQOH GURYH 0U� 1HUR DQG 0U� *XWKPDQ DURXQG VHDUFKLQJ IRU
0U� 1HUR·V FDU� EXW WKH WKUHH FRXOG QRW ILQG LW DIWHU RYHU DQ KRXU RI
VHDUFKLQJ� ��������� $SS� ����

'XULQJ WKLV FRXUVH RI HYHQWV� 'HSXW\ 6SHQOH OHDUQHG 0U� 1HUR·V
GULYLQJ SULYLOHJHV ZHUH UHYRNHG� +H DOVR FRQILUPHG D ODUJH 39& SLSH
KDG EHHQ UXQ RYHU DQG GDPDJHG RQ 0RQDUFK 3DYLQJ·V JURXQGV�
��������� $SS� ���� ,Q WXUQ� 'HSXW\ 6SHQOH DUUHVWHG 0U� 1HUR IRU
GULYLQJ ZLWKRXW D OLFHQVH DQG GDPDJH WR SURSHUW\� �������� $SS� �����

�� 3UREDWLRQ FRPSHOV VWDWHPHQW IURP 0U� 1HUR UHJDUGLQJ WKH

���

unsure what to do from there, called the sheriff's department.

vehicle driving through the Monarch Paving grounds. The vehicle

came in one gate, drove around the loop, proceeded over a concrete

barrier, and exited out another gate. (109:65-66; App. 44-45). He

observed one person in the vehicle; though he could not identify the
driver as Mr. Nero. He did identify the vehicle as a Chevy Impala.
(109:84; App. 51). Guthman chose not to notify anyone about the
driver because he "[F]igured it was somebody lost or something or kids
monkeying around and away they went." (109:66; App. 45). He

returned to bed and slept until woken up by Mr. Nero at 3:30 am.

damage to property

Deputy Michael Spenle met Mr. Nero at Guthman's trailer and

notes Mr. Nero initially seemed to be disoriented and confused.

(109:99; App. 62). After he gathered the facts from the situation,

Mr. Nero's car; but the three could not find it after over an hour of

searching. (109:100; App. 63).

During this course of events, Deputy Spenle learned Mr. Nero's
driving privileges were revoked. He also confirmed a large PVC pipe
had been run over and damaged on Monarch Paving's grounds.
(109:100; App. 63). In turn, Deputy Spenle arrested Mr. Nero for
driving without a license and damage to property. (193:18; App. 145).

3. Probation compels statement from Mr. Nero regarding the

(109:91-92; App. 58-59).

Earlier that evening (around 10:00 pm) Guthman observed a

(109:70; App. 47).

2. Deputy Spenle arrests Mr. Nero for driving without a license and

joined the search effort to find Mr. Nero's stuck car. Deputy Spenle

Deputy Spenle drove Mr. Nero and Mr. Guthman around searching for
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LQFLGHQW

$IWHU JHWWLQJ ERRNHG LQWR WKH MDLO� 0U� 1HUR ZDV PHW E\ D ORFDO
SUREDWLRQ DJHQW� 0V� %UXQN� ZKR FRQWDFWHG KLP EHFDXVH 0U� 1HUR ZDV
RQ SUREDWLRQ RXW RI DQRWKHU FRXQW\� 6KH DVNHG KLP IRU D VWDWHPHQW
UHJDUGLQJ WKH LQFLGHQW LQYROYLQJ KLV ORVW YHKLFOH� 0U� 1HUR SURYLGHG
WKLV VWDWHPHQW�

´6LQFH WKH ODVW WLPH , VHHQ P\ DJHQW , KDYH EHHQ VWD\LQJ ZLWK IULHQGV LQ
+XGVRQ� :,� 0\ IULHQG ZDV -XVWLQH� , NQHZ KHU IRU D FRXSOH RI \HDUV� ,
VKRXOG EH JHWWLQJ DQ DSDUWPHQW VRRQ LQ *UHHQ %D\� , KDG QRZKHUH WR VWD\ LQ
*UHHQ %D\� -XVWLQH OLYHV RQ 5HG 2DN LQ +XGVRQ�

, KDYH QRW XVHG PHWKDPSKHWDPLQH VLQFH WKH ODVW WLPH , VHHQ P\ DJHQW
ZKLFK ZDV � GD\V DJR� 7KH ODVW WLPH , XVHG +HURLQ ZDV WKH ODVW WLPH , JRW
RXW RI MDLO RQ WKLV FDVH IRU SUREDWLRQ�

, ZDV LQ 0HQRPRQLH DQG ZDV ORRNLQJ IRU VRPHZKHUH WR UHVW� , ZDV ORRNLQJ
IRU :DOPDUW DQG HQGHG XS GULYLQJ LQWR D FRUQILHOG� , SXOOHG RII WR WKH VLGH WR
MXVW UHVW� , DVNHG IRU KHOS EHFDXVH , ZDV ZDONLQJ WKURXJK D ELJ SXGGOH� , ZDV
ZHW DQG FROG� , NQRFNHG RQ D JX\·V WUDLOHU IRU KHOS� 0\ FDU HQGHG XS VWXFN LQ
WKH FRUQILHOG� 7KH JX\ FDOOHG WKH FRSV WR KHOS ORRN IRU WKH FDU�

, KDYH QRWKLQJ HOVH WR VD\�µ ����� $SS� �������

�� 3UREDWLRQ IROORZV XS ZLWK 0U� 1HUR IRU D XULQDO\VLV WHVW

0V� %UXQN ODWHU WROG 0U� 1HUR KLV UHJXODU SUREDWLRQ DJHQW
RUGHUHG DQG ZDQWHG KLP WR WDNH D XULQDO\VLV �8$� WHVW� 7KH UHVXOWV RI
WKH 8$ WHVW UHWXUQHG SRVLWLYH IRU WKH SUHVHQFH RI WKUHH FRQWUROOHG
VXEVWDQFHV� �������� $SS������

�� 0U� 1HUR DVNV WKH &RXUW WR VXSSUHVV DOO WDLQWHG HYLGHQFH

/DZ HQIRUFHPHQW WKHQ XVHG WKH 8$ UHVXOWV DV HYLGHQFH WR MXVWLI\
H[SDQGLQJ WKH LQYHVWLJDWLRQ LQWR WKH GULYLQJ LQFLGHQW IURP WKH
SUHYLRXV QLJKW� ����������� $SS���������� 0RVW RI WKH HYLGHQFH ZRXOG

���

incident

After getting booked into the jail, Mr. Nero was met by a local
probation agent, Ms. Brunk, who contacted him because Mr. Nero was
on probation out of another county. She asked him for a statement

regarding the incident involving his lost vehicle. Mr. Nero provided

this statement:
"Since the last time seen my agent have been staying with friends in
Hudson, WI. My friend was Justine. I knew her for a couple of years. I
should be getting an apartment soon in Green Bay. I had nowhere to stay in
Green Bay. Justine lives on Red Oak in Hudson.

have not used methamphetamine since the last time I seen my agent

which was 6 days ago. The last time I used Heroin was the last time I got
out of jail on this case for probation.

T was in Menomonie and was looking for somewhere to rest. I was looking
for Walmart and ended up driving into a cornfield. I pulled off to the side to
just rest. asked for help because I was walking through a big puddle. I was
wet and cold. I knocked on a guy's a trailer for help. My car ended up stuck in
the cornfield. The guy called the cops to help look for the car.

I have nothing else to say." (146; App. 93-94).

4. Probation follows up with Mr. Nero for a urinalysis test

Ms. Brunk later told Mr. Nero his regular probation agent

ordered and wanted him to take a urinalysis (UA) test. The results of

5. Mr. Nero asks the Court to suppress all tainted evidence

Law enforcement then used the UA results as evidence to justify
expanding the investigation into the driving incident from the

previous night. (192:18-19; App.145-146). Most of the evidence would

the UA test returned positive for the presence of three controlled
substances. (192:13; App.140).
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ODWHU EH VXSSUHVVHG DV LPSURSHUO\ WDLQWHG� ��������� $SS����������

7R VWDUW� 6HUJHDQW .XUW]KDOV OHDUQHG RI 0U� 1HUR·V SRVLWLYH 8$
WHVW IURP ´WKH JLUOV DW WKH IURQW GHVN�µ �������� $SS������ $IWHU WDONLQJ
ZLWK WKHP� KH GHWHUPLQHG SUREDEOH FDXVH H[LVWHG WR UHTXLUH D EORRG
WHVW IURP 0U� 1HUR� ����������� $SS����������

7KH EORRG WHVW UHVXOWV FRQILUPHG WKH SUHVHQFH RI
PHWKDPSKHWDPLQH LQ 0U� 1HUR·V V\VWHP� ������

.XUW]KDOV DOVR VXEPLWWHG WKH DIILGDYLW IRU D VHDUFK ZDUUDQW WR
VHDUFK IRU 0U� 1HUR·V FDU� 'HSXW\ 9HUQRQ KDG IRXQG 1HUR·V FDU HDUOLHU
WKDW PRUQLQJ� �������� $SS������ 9HUQRQ ZURWH LQ KLV UHSRUW WKDW QR
LOOHJDO LWHPV ZHUH VHHQ LQ SODLQ YLHZ� �������� $SS� ����� .XUW]KDOV
VLJQHG RII RQ WKH UHSRUW� KRZHYHU� LQ KLV DIILGDYLW .XUW]KDOV FLWHG
LOOHJDO LWHPV WKDW ZHUH VHHQ LQ SODLQ YLHZ� �������� $SS� ����� 7KLV
IDOVH VWDWHPHQW� RWKHU LQFRUUHFW VWDWHPHQWV� DQG WKH SRVLWLYH 8$ UHVXOW
IRUPHG WKH EDVLV RI WKH DIILGDYLW MXVWLI\LQJ WKH ZDUUDQW� ���������
$SS����������

$V D UHVXOW RI WKLV DGGLWLRQDO HYLGHQFH� 0U� 1HUR ZDV FKDUJHG
ZLWK VL[ FRXQWV�

&RXQW �� 3RVVHVVLRQ RI &RFDLQH

&RXQW �� &ULPLQDO 'DPDJH WR 3URSHUW\

&RXQW �� 2SHUDWH ZLWK 5HVWULFWHG &RQWUROOHG 6XEVWDQFH ��UG�

&RXQW �� 2:, ��UG�

&RXQW �� 2SHUDWLQJ :KLOH 5HYRNHG

&RXQW �� 3RVVHVV 'UXJ 3DUDSKHUQDOLD

0U� 1HUR ILOHG D PRWLRQ WR VXSSUHVV DOO HYLGHQFH WDLQWHG IURP WKH
VHDUFK� DOO QRQ�0LUDQGL]HG VWDWHPHQWV� WKH FRPSHOOHG SUREDWLRQ
VWDWHPHQW DQG WKH FRPSHOOHG SUREDWLRQ 8$ WHVW� ��������

�� &RXUW VXSSUHVVHV DOO HYLGHQFH H[FHSW EORRG WHVW UHVXOW

���

later be suppressed as improperly tainted. (105:4-5; App. 161-162).

To start, Sergeant Kurtzhals learned of Mr. Nero's positive UA
test from "the girls at the front desk." (193:10; App. 137). After talking
with them, he determined probable cause existed to require a blood

The blood test results confirmed the presence of

Kurtzhals also submitted the affidavit for a search warrant to
search Mr. Nero's car; Deputy Vernon had found Nero's car earlier
that morning. (192:13; App. 140). Vernon wrote in his report that no
illegal items were seen in plain view. (193:12: App. 139). Kurtzhals
signed off on the report; however, in his affidavit Kurtzhals cited
illegal items that were seen in plain view. (193:12: App. 139). This
false statement, other incorrect statements, and the positive UA result
formed the basis of the affidavit justifying the warrant. (142:2-3;

a As a result of this additional evidence, Mr. Nero was charged
with six counts:

Count 1: Possession of Cocaine

Count 2: Criminal Damage to Property

Count 5: Operating While Revoked

Count 6: Possess Drug Paraphernalia

Mr. Nero filed a motion to suppress all evidence tainted from the

search, all non-Mirandized statements, the compelled probation

6. Court suppresses all evidence except blood test result

test from Mr. Nero. (192:19-20; App. 146-147).

methamphetamine in Mr. Nero's system. (165).

App.168-169).

Count 3: Operate with Restricted Controlled Substance (3rd)

Count 4: OWI (3rd)

statement and the compelled probation UA test. (20,38).
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$IWHU WZR HYLGHQWLDU\ KHDULQJV RQ 1HUR·V VXSSUHVVLRQ PRWLRQ
DQG EULHILQJ IURP ERWK SDUWLHV� WKH &RXUW H[FOXGHG DOO HYLGHQFH DQG
VWDWHPHQWV REWDLQHG H[FHSW WKH EORRG WHVW UHVXOWV� ���������
$SS���������� ,Q DQ RUDO UXOLQJ� WKH &RXUW H[SODLQHG LWV GHFLVLRQ�

�L� 0U� 1HUR·V VWDWHPHQW WR WKH SUREDWLRQ
RIILFHU³VXSSUHVVHG�

7KH &RXUW FRQFOXGHG WKH VWDWHPHQWV 0U� 1HUR PDGH WR SUREDWLRQ
DJHQWV ZHUH VXSSUHVVHG DQG FRXOG QRW EH XVHG LQ D FULPLQDO
SURFHHGLQJ� ������� $SS������

�LL� $OO HYLGHQFH WLHG WR XQODZIXO VHDUFK
ZDUUDQW³VXSSUHVVHG�

%HFDXVH WKH VHDUFK ZDUUDQW ZDV EDVHG ´LQ SDUW RQ WKH
VWDWHPHQWV 0U� 1HUR KDG PDGH WR KLV SUREDWLRQ DJHQW DQG VRPH RWKHU
LQIRUPDWLRQ WKDW KDG EHHQ REWDLQHG�µ WKH &RXUW VXSSUHVVHG DQ\
HYLGHQFH REWDLQHG EHFDXVH RI WKDW VHDUFK ZDUUDQW� ���������
$SS����������

�LLL� 6WDWHPHQWV REWDLQHG LQ MDLO ZLWKRXW 0LUDQGD
ULJKWV³VXSSUHVVHG�

7KH &RXUW FRQFOXGHG DQ\ VWDWHPHQWV WKDW 1HUR PDGH ZKLOH KH
ZDV LQFDUFHUDWHG LQ WKH 'XQQ &RXQW\ -DLO ZHUH VXSSUHVVHG EHFDXVH
6HUJHDQW .XUW]KDOV IDLOHG WR SURYLGH 0LUDQGD ZDUQLQJV� �������
$SS������

�LY� %ORRG WHVW UHVXOWV³QRW VXSSUHVVHG�

5HJDUGLQJ WKH EORRG WHVWV UHVXOWV� WKH &RXUW FRQFOXGHG WKH
IROORZLQJ IDFWV FRXOG EH FRQVLGHUHG E\ 6HUJHDQW .XUW]KDOV WR MXVWLI\
WKH EORRG WHVW�

Ɣ 7KH XULQH VDPSOH RI 0U� 1HUR WKDW ZDV WDNHQ E\ WKH SUREDWLRQ
DJHQW�

Ɣ 6HUJHDQW .XUW]KDOV· UHYLHZ RI ZKDW 'HSXW\ 6SHQOH REVHUYHG
UHJDUGLQJ 0U� 1HUR EHLQJ GLVRULHQWDWHG ZKHQ 6SHQOH UHVSRQGHG
WR WKH LQFLGHQW DW 0RQDUFK 3DYLQJ� DQG

����

After two evidentiary hearings on Nero's suppression motion
and briefing from both parties, the Court excluded all evidence and

statements obtained except the blood test results. (105:3-6;

App. 160-163). In an oral ruling, the Court explained its decision:

Mr. Nero's statement to the probation
officer--suppressed.

The Court concluded the statements Mr. Nero made to probation

agents were suppressed and could not be used in a criminal

All evidence tied to unlawful search

warrant-suppressed.

Because the search warrant was based "in part on the

statements Mr. Nero had made to his probation agent and some other

information that had been obtained," the Court suppressed any

evidence obtained because of that search warrant. (105:4-5;

Statements obtained in jail without Miranda

rights suppressed.

The Court concluded any statements that Nero made while he

was incarcerated in the Dunn County Jail were suppressed because

Blood test results not suppressed.
Regarding the blood tests results, the Court concluded the

the blood test:

The urine sample of Mr. Nero that was taken by the probation
agent,

regarding Mr. Nero being disorientated when Spenle responded

to the incident at Monarch Paving; and

(i)

proceeding. (105:4; App.161).

(ii)

App. 161-162).

(iii)

Sergeant Kurtzhals failed to provide Miranda warnings. (105:4;

App. 161).

(iv)

following facts could be considered by Sergeant Kurtzhals to justify

Sergeant Kurtzhals' review of what Deputy Spenle observed
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Ɣ 7KH RSHUDWLRQ RI WKH YHKLFOH LQ WKH 7RZQVKLS RI 5HG &HGDU LQ WKH
HDUO\ PRUQLQJ RQ 2FWREHU ��� ���� ������� $SS������

�� $IWHU FRXUW RUGHU VXSSUHVVLQJ HYLGHQFH� WKH 6WDWH DPHQGV WKH
FRPSODLQW IURP VL[ FRXQWV WR WKUHH FRXQWV�

7KH 6WDWH WKHQ DPHQGHG WKH FULPLQDO FRPSODLQW WR WKUHH FRXQWV�

&RXQW �� &ULPLQDO 'DPDJH WR 3URSHUW\ �5HSHDWHU�

&RXQW �� 2SHUDWH ZLWK 5HVWULFWHG &RQWUROOHG 6XEVWDQFH ��UG

RIIHQVH�

&RXQW �� 2SHUDWLQJ :KLOH 5HYRNHG �2$5�� �����

�� $W WULDO� 1HUR WHVWLILHV WR KLV DFFRXQW RI HYHQWV WR WKH MXU\

$W WULDO� WKH 6WDWH DUJXHG 0U� 1HUR GURYH WKURXJK WKH 0RQDUFK
3DYLQJ 3ODQW DURXQG ����� SP³ZKLOH RQ PHWK³DQG WKHQ H[LWHG WKH
3ODQW RQWR WKH KLJKZD\ DQG LQWR WKH RDW ILHOG� WKXV� VDWLVI\LQJ DOO WKH
HOHPHQWV IRU 2:,� ,W VWUHVVHG WR WKH MXU\ 0U� 1HUR·V WZHOYH FRQYLFWLRQV
DQG WKH ´HUUDWLFµ QDWXUH RI WKH GULYLQJ� ,Q VXP� LW DUJXHG 0U� 1HUR·V
YHUVLRQ RI HYHQWV ZDV QRW EHOLHYDEOH DQG WKDW 0U� 1HUR PXVW KDYH
UHPDLQHG LQ KLV YHKLFOH IURP VRPH SRLQW DURXQG ����� SP XQWLO
DURXQG ���� DP ZKHQ KH NQRFNHG RQ 0U� *XWKPDQ·V WUDLOHU GRRU�

,Q FRQWUDVW� WKH GHIHQVH SUHVHQWHG 0U� 1HUR·V DFFRXQW RI HYHQWV�
WKDW KH GURYH WKURXJK 0RQDUFK 3DYLQJ 3ODQW DURXQG ����� SP� GURYH
RII WKH URDGZD\ LQWR WKH RDW ILHOG� DEDQGRQHG KLV VWXFN YHKLFOH� ZHQW
DQG VPRNHG PHWK ZLWK KLV IULHQGV� DQG UHWXUQHG ODWHU WR 0RQDUFK
3DYLQJ� +H WKHQ NQRFNHG RQ *XWKPDQ·V WUDLOHU GRRU EHFDXVH KH FRXOG
QRW ILQG KLV YHKLFOH� 0U� 1HUR WHVWLILHG WR WKLV DFFRXQW RI HYHQWV� 7KH
GHIHQVH SUHVHQWHG QR RWKHU ZLWQHVVHV�

7KH MXU\ IRXQG 1HUR JXLOW\ RQ DOO WKUHH FRXQWV� 7KH SDUWLHV

����

The operation of the vehicle in the Township of Red Cedar in the
early morning on October 14, 205. (105:6; App.163).

7. After court order suppressing evidence, the State amends the
complaint from six counts to three counts.

The State then amended the criminal complaint to three counts:

Count 1: Criminal Damage to Property (Repeater)

Count 2: Operate with Restricted Controlled Substance (3rd

8. At trial, Nero testifies to his account of events to the jury

At trial, the State argued Mr. Nero drove through the Monarch

Plant onto the highway and into the oat field; thus, satisfying all the
elements for OWI. It stressed to the jury Mr. Nero's twelve convictions
and the "erratic" nature of the driving. In sum, it argued Mr. Nero's
version of events was not believable and that Mr. Nero must have

remained in his vehicle from some point around 10:00 pm until

around 3:30 am when he knocked on Mr. Guthman's trailer door.

In contrast, the defense presented Mr. Nero's account of events:
that he drove through Monarch Paving Plant around 10:00 drove
off the roadway into the oat field, abandoned his stuck vehicle, went
and smoked meth with his friends, and returned later to Monarch
Paving. He then knocked on Guthman's trailer door because he could
not find his vehicle. Mr. Nero testified to this account of events. The

defense presented no other witnesses.

The jury found Nero guilty on all three counts. The parties

offense)

Count 3: Operating While Revoked (OAR). (58).

Paving Plant around 10:00 pm-while on meth--and then exited the

pm,
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SURFHHGHG WR VHQWHQFLQJ DQG WKH &RXUW LPSRVHG WKH IROORZLQJ
VHQWHQFH� D ��\HDU ELIXUFDWHG VHQWHQFH RQ WKH FULPLQDO GDPDJH FKDUJH�
D ���GD\ VHQWHQFH RQ WKH RSHUDWLQJ ZLWK D FRQWUROOHG VXEVWDQFH
FKDUJH� DQG D ��PRQWK VHQWHQFH RQ WKH 2$5 FKDUJH� ,Q HDFK LQVWDQFH�
0U� 1HUR ZDV JLYHQ FUHGLW IRU WLPH VHUYHG� ������������� $SS�������

�� &RXUW RI $SSHDOV UHPDQGV FDVH IRU UHVHQWHQFLQJ

2Q DSSHDO� WKH &RXUW RI $SSHDOV GHWHUPLQHG WKH FRXUW IDLOHG WR
DGHTXDWHO\ H[SODLQ WKH VHQWHQFLQJ IDFWRUV DQG UHPDQGHG WKH FDVH IRU
UHVHQWHQFLQJ� �������� 2Q )HEUXDU\ �� ����� WKH FLUFXLW FRXUW
UHVHQWHQFHG 1HUR� ������ +H UHFHLYHG WKH VDPH VHQWHQFH� ������
7KHUHDIWHU� 1HUR ILOHG DQRWKHU QRWLFH RI LQWHQW WR SXUVXH SRVW
FRQYLFWLRQ UHOLHI� ������

��� 1HUR ILOHV PRWLRQ UHTXHVWLQJ QHZ WULDO

1HUR WKHQ ILOHG D PRWLRQ WR UHFRQVLGHU WKH VXSSUHVVLRQ RI WKH
EORRG WHVW UHVXOWV DQG D UHTXHVW IRU D QHZ WULDO� ����� $SS������� 1HUR
DOVR FODLPHG LQHIIHFWLYH DVVLVWDQFH RI FRXQVHO GXH WR KLV 7ULDO
$WWRUQH\·V IDLOXUH WR FDOO ZLWQHVVHV WR FRUURERUDWH 1HUR·V WHVWLPRQ\�
����� $SS� ������

���&RXUW GHQLHV 1HUR·V QHZ WULDO PRWLRQ

7KH FLUFXLW FRXUW GHQLHG 1HUR·V PRWLRQ ZLWKRXW D KHDULQJ� �������
$SS�����

7KH FRXUW ILUVW FRQILUPHG 1HUR·V SRVW�FRQYLFWLRQ PRWLRQ ZDV QRW
EDUUHG EHFDXVH LW ZDV TXHVWLRQDEOH ZKHWKHU KH ´DFWXDOO\ KDV KDG D
GLUHFW DSSHDO RQ WKLV FDVH�µ 7KH FRXUW IRXQG LW ZRXOG EH XQIDLU WR EDU
KLV SRVW�FRQYLFWLRQ PRWLRQ EDVHG RQ WKH SUHVXPSWLRQ XQGHU
(VFDORQD�1DUDQMR� 7KH FLUFXLW FRXUW WKHQ DGGUHVVHG WKH PHULWV RI WKH
SRVW�FRQYLFWLRQ PRWLRQ� ������� $SS�����

����

proceeded to sentencing and the Court imposed the following
sentence: a 2-year bifurcated sentence on the criminal damage charge,

a 60-day sentence on the operating with a controlled substance

charge, and a 6-month sentence on the OAR charge. In each instance,
Mr. Nero was given credit for time served. (109:201-203; App.89-91)

9. Court of Appeals remands case for resentencing

On appeal, the Court of Appeals determined the court failed to

adequately explain the sentencing factors and remanded the case for
resentencing. (182:3). On February 7, 2022, the circuit court

resentenced Nero. (177). He received the same sentence. (177).

Thereafter, Nero filed another notice of intent to pursue post

conviction relief. (175).

10. Nero files motion requesting new trial

Nero then filed a motion to reconsider the suppression of the
blood test results and a request for a new trial. (196; App.3-28). Nero
also claimed ineffective assistance of counsel due to his Trial
Attorney's failure to call witnesses to corroborate Nero's testimony.

11. Court denies Nero's new trial motion

The circuit court denied Nero's motion without a hearing. (202:1;

The court first confirmed Nero's post-conviction motion was not
barred because it was questionable whether he "actually has had a
direct appeal on this case." The court found it would be unfair to bar
his post-conviction motion based on the presumption under
Escalona-Naranjo. The circuit court then addressed the merits of the

(196; App. 3-28).

App.29).

post-conviction motion. (202:5; App.33).

-12-

Case 2023AP000543 Brief of Appellant Filed 09-08-2023 Page 12 of 35



1H[W� WKH FRXUW GHQLHG 1HUR·V PRWLRQ IRU UHFRQVLGHUDWLRQ EHFDXVH
LW IRXQG WKH UHTXHVW IRU WKH 8$ ZDV QRW IUXLW RI KLV FRPSHOOHG
SUREDWLRQ VWDWHPHQW� ������� $SS����� 7KH FRXUW VWDUWV E\ H[SODLQLQJ
WKDW 1HUR·V VWDWHPHQW DERXW GUXJ XVH ZDV D GHQLDO QRW DQ DGPLVVLRQ�
,Q WXUQ� WKH FRXUW FRQFOXGHG WKH 8$ WHVW ´ZDV QRW GHULYDWLYH RI KLV
SUREDWLRQ VWDWHPHQW EHFDXVH KH GLG QRW DGPLW WR XVLQJ IXUWKHU GUXJV
LQ KLV SUREDWLRQ VWDWHPHQW�µ ������� $SS�����

$GGLWLRQDOO\� WKH FRXUW FRQFOXGHG WKH 6WDWH PHW LWV EXUGHQ XQGHU
WKH .DVWLJDU WHVW� 6SHFLILFDOO\� WKH FRXUW IRXQG 6HUJHDQW .XUW]KDOV KDG
SUREDEOH FDXVH WR MXVWLI\ WKH EORRG WHVW UHTXHVW ZLWKRXW FRQVLGHULQJ
WKH SRVLWLYH 8$ WHVW� 7KH FRXUW EDVHG WKLV SUREDEOH FDXVH RQ WKH
IROORZLQJ IDFWV�

Ɣ 'HSXW\ 6SHQOH REVHUYHG WKDW 0U� 1HUR ZDV GLVRULHQWDWHG DW
0RQDUFK 3DYLQJ LQ WKH PLGGOH RI WKH QLJKW�

Ɣ 0U� 1HUR GLG QRW NQRZ ZKHUH KLV YHKLFOH ZDV ORFDWHG�
Ɣ +H� 'HSXW\ 6SHQOH DQG )RUHPDQ *XWKPDQ FRXOG QRW ILQG WKH

YHKLFOH DIWHU VHDUFKLQJ IRU DSSUR[LPDWHO\ � KRXU�
Ɣ ,Q WKH PRUQLQJ� 'HSXW\ 9HUQRQ GLVFRYHUHG WKDW 1HUR GURYH LQ

WKH SDUNLQJ ORW RI 0RQDUFK 3DYLQJ� RQWR D JUDVV \DUG� RYHU D
EHUP LQ EHWZHHQ WZR UHWDLQLQJ SRQGV� RYHU D 39& SLSH
�EUHDNLQJ WKH SLSH�� DQG RYHU D VPDOO UHWDLQLQJ ZDOO� NQRFNLQJ
EULFNV RXW RI SODFH�

Ɣ )ROORZLQJ WKH WUDFNV� 0U� 1HUR WKHQ GURYH RXW RQWR ���WK
$YHQXH� +H SURFHHGHG WR WXUQ LQWR D EHDQ ILHOG� GURYH LQWR WKH
EHDQV IRU VRPH GLVWDQFH XQWLO KH ZHQW LQWR D GLS ZKHUH KLV
YHKLFOH ZDV VWXFN� ��������� $SS��������

��� &RXUW GHQLHV 0U� 1HUR·V LQHIIHFWLYH DVVLVWDQFH RI FRXQVHO FODLP

7KH FRXUW DOVR IRXQG WKDW WKH IDLOXUH WR SURYLGH DIILGDYLWV IURP
1HUR DQG KLV IULHQGV WR VXSSRUW KLV FODLP RI LQHIIHFWLYH DVVLVWDQFH RI
FRXQVHO� PDGH KLV FODLP FRQFOXVRU\� ������� $SS����� ,Q DGGLWLRQ� WKH
FRXUW IRXQG WKDW QRQH RI WKH DOOHJHG GHILFLHQFLHV SUHMXGLFHG 0U� 1HUR�

����

Next, the court denied Nero's motion for reconsideration because

it found the request for the UA was not fruit of his compelled

probation statement. (202:6; App.34). The court starts by explaining

that Nero's statement about drug use was a denial not an admission.

In turn, the court concluded the UA test "was not derivative of his

probation statement because he did not admit to using further drugs

in his probation statement." (202:6; App.34).

Additionally, the court concluded the State met its burden under
the Kastigar test. Specifically, the court found Sergeant Kurtzhals had
probable cause to justify the blood test request without considering

the positive UA test. The court based this probable cause on the

following facts:

Deputy Spenle observed that Mr. Nero was disorientated at
Monarch Paving in the middle of the night.

Mr. Nero did not know where his vehicle was located.

vehicle after searching for approximately 1 hour.

In the morning, Deputy Vernon discovered that Nero drove in

the parking lot of Monarch Paving, onto a grass yard, over a
berm in between two retaining ponds, over a PVC pipe
(breaking the pipe), and over a small retaining wall, knocking
bricks out of place.
Following the tracks, Mr. Nero then drove out onto 628th
Avenue. He proceeded to turn into a bean field, drove into the
beans for some distance until he went into a dip where his
vehicle was stuck. (202:6-7; App.34-35).

12. Court denies Mr. Nero's ineffective assistance of counsel claim

The court also found that the failure to provide affidavits from
Nero and his friends to support his claim of ineffective assistance of

court found that none of the alleged deficiencies prejudiced Mr. Nero.

He, Deputy Spenle and Foreman Guthman could not find the

counsel, made his claim conclusory. (202:9; App.37). In addition, the
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7KH FRXUW UHIXVHG WR JUDQW WKH UHTXHVWHG0DFKQHU KHDULQJ DQG GHQLHG
WKH PRWLRQ� �������� $SS�����

7KLV DSSHDO IROORZV�

67$1'$5' 2) 5(9,(:

2Q DSSHDO� WKLV FRXUW GHWHUPLQHV LI WKH FLUFXLW FRXUW SURSHUO\
H[HUFLVHG LWV GLVFUHWLRQ ZKHQ LW GHQLHG 1HUR·V PRWLRQ IRU
UHFRQVLGHUDWLRQ� .RHSVHOO·V 2OGH 3RSFRUQ :DJRQV� ,QF� Y� .RHSVHOO·V
)HVWLYDO 3RSFRUQ :DJRQV� /WG�� ���� :, $SS ���� ��� ��� :LV� �G ����
��� 1�:��G ���� $ FLUFXLW FRXUW HUURQHRXVO\ H[HUFLVHV LWV GLVFUHWLRQ LI
WKDW H[HUFLVH LV EDVHG RQ DQ HUURU RI ODZ� 6WDWH Y� 'DYLV� ���� :, ����
���� ��� :LV� �G ���� ��� 1�:��G ��� DQG WKLV &RXUW UHYLHZV TXHVWLRQV
RI ODZ GH QRYR� 6HH 6WDWH Y� .UDPHU� ���� :, ���� ���� ��� :LV� �G
����� ��� 1�:��G ��� 7KH LVVXH RI WKH FRUUHFW OHJDO VWDQGDUG SUHVHQWV
D TXHVWLRQ RI ODZ� ,G� 7KXV� WKLV &RXUW UHYLHZV GH QRYR ZKHWKHU WKH
FRXUW·V GHQLDO RI WKH UHFRQVLGHUDWLRQ LQYROYHG DQ HUURU RI ODZ� +HUH�
WKDW DVNV ZKHWKHU WKH FLUFXLW FRXUW HUUHG E\ QRW DSSO\LQJ FRQWUROOLQJ
SUHFHGHQW WR WKH VXSSUHVVLRQ LVVXH LQYROYHG�

7KH FRXUW·V VWDQGDUG RI UHYLHZ UHJDUGLQJ WKH VXSSUHVVLRQ LVVXH
LQYROYHV D ´WZR�VWHS VWDQGDUG RI UHYLHZ�µ )LUVW� WKH &RXUW ZLOO XSKROG
WKH WULDO FRXUW·V IDFWXDO ILQGLQJV XQOHVV WKH\ DUH FOHDUO\ HUURQHRXV�
7KHQ� WKH &RXUW UHYLHZV WKH DSSOLFDWLRQ RI FRQVWLWXWLRQDO SULQFLSOHV WR
WKRVH IDFWV GH QRYR� 6WDWH Y� 5RELQVRQ� ���� :, $SS ��� � �� ���
:LV��G ���� ��� 1�:��G ����

:KHWKHU 1HUR UHFHLYHG LQHIIHFWLYH DVVLVWDQFH RI FRXQVHO LV D
PL[HG TXHVWLRQ RI ODZ DQG IDFW� 6WULFNODQG Y� :DVKLQJWRQ� ��� 8�6�
���� ��� ������� $ WULDO FRXUW·V ILQGLQJV RI IDFW� ´WKH XQGHUO\LQJ
ILQGLQJV RI ZKDW KDSSHQHG�µ ZLOO QRW EH RYHUWXUQHG XQOHVV FOHDUO\
HUURQHRXV� 6WDWH Y� 3LWVFK� ��� :LV� �G ���� ���� ��� 1�:��G ���
������� 7KH XOWLPDWH GHWHUPLQDWLRQ RI ZKHWKHU FRXQVHO·V SHUIRUPDQFH
ZDV GHILFLHQW DQG SUHMXGLFLDO DUH TXHVWLRQV RI ODZ ZKLFK WKLV &RXUW
UHYLHZV LQGHSHQGHQWO\� ,G�

����

The court refused to grant the requested Machner hearing and denied

This appeal follows.

STANDARD OF REVIEW

On appeal, this court determines if the circuit court properly

exercised its discretion when it denied Nero's motion for

that exercise is based on an error of law, State v. Davis, 2001 WI 136,

1009, 637 N. W.2d 35. The issue of the correct legal standard presents
a question of law. Id. Thus, this Court reviews de novo whether the
court's denial of the reconsideration involved an error of law. Here,
that asks whether the circuit court erred by not applying controlling
precedent to the suppression issue involved.

The court's standard of review regarding the suppression issue

involves a "two-step standard of review." First, the Court will uphold

the trial court's factual findings unless they are clearly erroneous.
Then, the Court reviews the application of constitutional principles to

those facts de novo. State v. Robinson, 2009 WI App 97, 1 9, 320

Whether Nero received ineffective assistance of counsel is a
mixed question of law and fact. Strickland v. Washington, 466 U.S.
668, 698 (1984). A trial court's findings of fact, "the underlying
findings of what happened," will not be overturned unless clearly

(1985). The ultimate determination of whether counsel's performance
was deficient and prejudicial are questions of law which this Court
reviews independently. Id.

-14-

the motion. (202:10; App.38).

reconsideration. Koepsell's Olde Popcorn Wagons, Inc. v. Koepsell's

Festival Popcorn Wagons, Ltd., 2004 WI App 129, 16, 275 Wis. 2d 397,

685 N. W.2d 853. A circuit court erroneously exercises its discretion if

128, 248 Wis. 2d 986, 637 N. W.2d 62, and this Court reviews questions

of law de novo. See State v. Kramer, 2001 WI 132, 117, 248 Wis. 2d

Wis.2d 689, 770 N. W.2d 721.

erroneous. State v. Pitsch, 124 Wis. 2d 628, 634, 369 N. W.2d 711
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$5*80(17

$� $XWKRULW\ IRU UHFRQVLGHULQJ WKH VXSSUHVVLRQ LVVXH

0U� 1HUR DVNHG WKH FLUFXLW FRXUW WR UHFRQVLGHU LWV GHFLVLRQ RQ KLV
VXSSUHVVLRQ PRWLRQ DQG WR QRZ VXSSUHVV WKH EORRG WHVW UHVXOWV DV ZHOO
EHFDXVH WKH WHVW UHVXOWV ZHUH GHULYHG IURP KLV FRPSHOOHG SUREDWLRQ
VWDWHPHQW� $V QRWHG DERYH� WKH FLUFXLW FRXUW UHIXVHG WR VXSSUHVV WKH
EORRG WHVW UHVXOWV IRU WZR UHDVRQV� ��� WKDW 1HUR·V FRPSHOOHG VWDWHPHQW
GLG QRW VHUYH DV DQ ´LQYHVWLJDWRU\ OHDG�µ DQG ��� EHFDXVH WKH 6WDWH
SURYLGHG DQ LQGHSHQGHQW VRXUFH WR MXVWLI\ WKH EORRG WHVW UHVXOWV� )RU
WKH IROORZLQJ UHDVRQV� WKLV &RXUW PD\ SURSHUO\ UHYHUVH WKH FLUFXLW
FRXUW·V FRQFOXVLRQV DV HUURQHRXV DSSOLFDWLRQV RI WKH ODZ�

�� $XWKRULW\ JRYHUQLQJ 0U� 1HUR·V PRWLRQ WR UHFRQVLGHU�

7R SUHYDLO RQ KLV PRWLRQ IRU UHFRQVLGHUDWLRQ UHTXLUHG 1HUR WR
HLWKHU SUHVHQW QHZO\ GLVFRYHUHG HYLGHQFH RU HVWDEOLVK D PDQLIHVW HUURU
RI ODZ RU IDFW� .RHSVHOO·V 2OGH 3RSFRUQ :DJRQV� ,QF� Y� .RHSVHOO·V
)HVWLYDO 3RSFRUQ :DJRQV� /WG�� ���� :, $SS ���� ���� ��� :LV� �G
���� ��� 1�:��G ���� $ PDQLIHVW HUURU RI ODZ RFFXUV ZKHQ WKH FLUFXLW
FRXUW GLVUHJDUGV� PLVDSSOLHV� RU IDLOV WR UHFRJQL]H FRQWUROOLQJ
SUHFHGHQW� ,G���� 7KH FLUFXLW FRXUW FRQFOXGHG 1HUR IDLOHG WR
GHPRQVWUDWH D PDQLIHVW HUURU RI ODZ�

�� :LVFRQVLQ DXWKRULW\ WKDW MXVWLILHV H[FOXGLQJ 0U� 1HUR·V
EORRG WHVW UHVXOWV�

2YHUDOO� WKH )LIWK $PHQGPHQW·V SURKLELWLRQ DJDLQVW FRPSHOOHG
WHVWLPRQ\ IRUFHV WKH JRYHUQPHQW WR SURFXUH HYLGHQFH E\ ´LWV RZQ
LQGHSHQGHQW ODERUV�µ 0LUDQGD Y� $UL]RQD� ��� 8�6� ���� ���� �� 6� &W�
����� ����� �� /� (G� �G ��� ������� <HW� XQGHU WKH UXOH RI .DVWLJDU Y�
8QLWHG 6WDWHV� ��� 8�6� ���� �� 6� &W� ����� �� /� (G� �G ��� �������
WKH JRYHUQPHQW FDQ IRUFH D SUREDWLRQHU·V VHOI�LQFULPLQDWLQJ WHVWLPRQ\�
:LWK SUREDWLRQHUV� WKH JRYHUQPHQW FDQ IRUFH VXFK WHVWLPRQ\ EHFDXVH
LW QHHGV VHOI�LQFULPLQDWLQJ WHVWLPRQ\ IURP SUREDWLRQHUV WR HQIRUFH WKH
SUREDWLRQ V\VWHP�

%XW WKH JRYHUQPHQW FDQ RQO\ FRPSHO WKLV VHOI�LQFULPLQDWLQJ

����

ARGUMENT

A. Authority for reconsidering the suppression issue

Mr. Nero asked the circuit court to reconsider its decision on his

suppression motion and to now suppress the blood test results as well

because the test results were derived from his compelled probation

statement. As noted above, the circuit court refused to suppress the

blood test results for two reasons: (1) that Nero's compelled statement
did not serve as an "investigatory lead," and (2) because the State
provided an independent source to justify the blood test results. For

the following reasons, this Court may properly reverse the circuit

court's conclusions as erroneous applications of the law.

1. Authority governing Mr. Nero's motion to reconsider.

To prevail on his motion for reconsideration required Nero to

either present newly discovered evidence or establish a manifest error

397, 685 N. W.2d 853. A manifest error of law occurs when the circuit
court disregards, misapplies, or fails to recognize controlling

precedent. Id. 19. The circuit court concluded Nero failed to

demonstrate a manifest error of law.

2. Wisconsin authority that justifies excluding Mr. Nero's

blood test results.

Overall, the Fifth Amendment's prohibition against compelled

testimony forces the government to procure evidence by "its own

independent labors." Miranda v. Arizona, 384 U.S. 436, 460, 86 S. Ct.

United States, 406 U.S. 441, 92 S. Ct. 1653, 32 L. Ed. 2d 212 (1972),
the government can force a probationer's self-incriminating testimony.
With probationers, the government can force such testimony because
it needs self-incriminating testimony from probationers to enforce the
probation system.

But the government can only compel this self-incriminating

of law or fact. Koepsell's Olde Popcorn Wagons, Inc. V. Koepsell's
Festival Popcorn Wagons, Ltd., 2004 WI App 129, 144, 275 Wis. 2d

1602, 1620, 16 L. Ed. 2d 694 (1966). Yet, under the rule of Kastigar v.

-15-
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WHVWLPRQ\ IURP SUREDWLRQHUV E\ SURPLVLQJ QRW WR XVH WKH FRPSHOOHG
VWDWHPHQWV LQ IXWXUH FULPLQDO SURFHHGLQJV ´LQ DQ\ UHVSHFW�µ .DVWLJDU�
��� 8�6� DW ���� �� 6� &W� DW ����� 6HH DOVR %UDVZHOO Y� 8QLWHG 6WDWHV�
��� 8�6� ��� ��� 6� &W� ����� ����� ��� /� (G� �G �� ������ ��2EWDLQLQJ
WHVWLPRQ\ SXUVXDQW WR D JUDQW RI VWDWXWRU\ XVH LPPXQLW\ SUHYHQWV XVH
GLUHFWO\ DQG GHULYDWLYHO\����

,Q DGGLWLRQ WR SURKLELWLQJ XVH RI FRPSHOOHG WHVWLPRQ\� :LVFRQVLQ
ODZ �KHUHLQDIWHU ´(YDQV 5XOHµ� KDV ORQJ KHOG WKDW WKH GHULYDWLYH
HYLGHQFH �IUXLWV� RI D SUREDWLRQHU·V FRPSHOOHG WHVWLPRQ\ PD\ QRW EH
XVHG WR LQFULPLQDWH WKH SUREDWLRQHU LQ D VXEVHTXHQW FULPLQDO
SURFHHGLQJ� 6WDWH Y� (YDQV� �� :LV� �G ���� ������� ��� 1�:��G ���
������� 7KH (YDQV &RXUW VWUHVVHG KRZ WKLV UXOH ERWK JXDUDQWHHV
SUREDWLRQHUV WKHLU )LIWK $PHQGPHQW ULJKWV DQG ´SUHVHUYH>V@ WKH
LQWHJULW\ RI WKH SUREDWLRQ V\VWHP�µ ,G� DW ����

7KH (YDQV 5XOH UHFRQFLOHG DQ LQKHUHQW GLOHPPD LQ FRPSHOOLQJ
VWDWHPHQWV IURP SUREDWLRQHUV� SUREDWLRQ DJHQWV QHHG WUXWKIXO
LQIRUPDWLRQ IURP SUREDWLRQHUV WR HQIRUFH WKH SUREDWLRQ V\VWHP³EXW
SUREDWLRQHUV ZLOO QRW SURYLGH WUXWKIXO VWDWHPHQWV LI WKRVH VWDWHPHQWV
�DQG GHULYHG HYLGHQFH� FDQ LQFULPLQDWH WKHP LQ VXEVHTXHQW FULPLQDO
SURFHHGLQJV� 7KH (YDQV &RXUW FRQFOXGHG D SUREDWLRQHU
V DQVZHUV WR DQ
DJHQW
V TXHVWLRQV SURPSWHG E\ DFFXVDWLRQV RI FULPLQDO DFWLYLW\ DUH
�FRPSHOOHG�� EHFDXVH D UHIXVDO WR VSHDN PD\ EH JURXQGV IRU UHYRFDWLRQ�
,G� DW ������� ,Q DUULYLQJ DW LWV KROGLQJ� WKH (YDQV &RXUW UHOLHG RQ
HDUOLHU UHDVRQLQJ LQ 3HRSOH Y� &ROHPDQ� ,G� DW ����

,Q &ROHPDQ� WKH &RXUW H[SODLQHG WKH UDWLRQDOH ZK\ GHULYDWLYH
HYLGHQFH �IUXLWV� VKRXOG EH H[FOXGHG ZKHQ D SUREDWLRQHU PDNHV D
FRPSHOOHG VWDWHPHQW� SXW VLPSO\� VXFK H[FOXVLRQ HQFRXUDJHV
SUREDWLRQHUV WR PDNH D VWDWHPHQW UDWKHU WKDQ FODLP WKHLU )LIWK
$PHQGPHQW SULYLOHJH� 3HRSOH Y� &ROHPDQ� �� &DO��G ���� �������� ���
3��G ����� ��� &DO� 5SWU� ��� ������� FLWLQJ .DVWLJDU Y� 8QLWHG 6WDWHV�
��� 8�6� ���� ���� ��� >�� /�(G��G ���� �������� ���@� 6XFK SURWHFWLRQ
DJDLQVW ERWK GLUHFW DQG GHULYDWLYH XVH RI D SUREDWLRQHU
V WHVWLPRQ\
SURYLGHV SURWHFWLRQ �FRH[WHQVLYH ZLWK WKH VFRSH RI WKH SULYLOHJH DJDLQVW

����

testimony from probationers by promising not to use the compelled

statements in future criminal proceedings "in any respect." Kastigar,

406 U.S. at 453, 92 S. Ct. at 1661. See also Braswell v. United States,
487 U.S. 99, 108 S. Ct. 2284, 2295, 101 L. Ed. 2d 98 (1988) ("Obtaining
testimony pursuant to a grant of statutory use immunity prevents use
directly and derivatively.").

In addition to prohibiting use of compelled testimony, Wisconsin

evidence (fruits) of a probationer's compelled testimony may not be
used to incriminate the probationer in a subsequent criminal

(1977). The Evans Court stressed how this rule both guarantees

probationers their Fifth Amendment rights and "preserve[s] the

integrity of the probation system." Id. at 235.

The Evans Rule reconciled an inherent dilemma in compelling

statements from probationers: probation agents need truthful

information from probationers to enforce the probation system-but

probationers will not provide truthful statements if those statements

(and derived evidence) can incriminate them in subsequent criminal

proceedings. The Evans Court concluded a probationer's answers to an

agent's questions prompted by accusations of criminal activity are

"compelled," because a refusal to speak may be grounds for revocation.

Id. at 235-36. In arriving at its holding, the Evans Court relied on

earlier reasoning in People v. Coleman. Id. at 236.

In Coleman, the Court explained the rationale why derivative

evidence (fruits) should be excluded when a probationer a makes a

compelled statement: put simply, such exclusion encourages
probationers to make a statement rather than claim their Fifth

Amendment privilege. People v. Coleman, 13 Cal.3d 867, 891,892, 533

406 U.S. 441, 453, 461 [32 L.Ed.2d 212, 221-222, 226]. Such protection
against both direct and derivative use of a probationer's testimony
provides protection "coextensive with the scope of the privilege against

law (hereinafter "Evans Rule") has long held that the derivative

proceeding. State U. Evans, 77 Wis. 2d 225, 227-28, 252 N. W.2d 664

P. 2d 1024, 120 Cal. Rptr. 384 (1975.) citing Kastigar v. United States,

-16-
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VHOI�LQFULPLQDWLRQ�� �,G� DW S� ��� >�� /� (G��G DW S� ���@��

/DWHU :LVFRQVLQ FDVHV IXUWKHU GHYHORSHG WKH (YDQV UXOH�

Ɣ ����� ,Q 6WDWH Y� 7KRPSVRQ� WKLV &RXUW KHOG SUREDWLRQHUV QHHG QRW
H[HUFLVH WKHLU )LIWK $PHQGPHQW ULJKW WR UHPDLQ VLOHQW LQ WKHVH
LQVWDQFHV� UDWKHU� LW LV VHOI�H[HFXWLQJ� 6WDWH Y� 7KRPSVRQ� ���
:LV��G ���� ������� ���� ��� 1�:��G ��� �&W�$SS������� �FLWLQJ
0LQQHVRWD Y� 0XUSK\� ��� 8�6� ���� ���� ��� 6� &W� ����� ��
/�(G��G ��� ��������

Ɣ ����� ,Q 6WDWH Y� .QDSS� WKH 6XSUHPH &RXUW HPSKDVL]HG ZK\ WKH
H[FOXVLRQDU\ UXOH GRFWULQH DSSOLHV WR GHULYDWLYH HYLGHQFH RI )LIWK
$PHQGPHQW YLRODWLRQV� 6SHFLILFDOO\� EHFDXVH LW GHWHUV SROLFH
PLVFRQGXFW� DQG ´DFWV WR SUHVHUYH MXGLFLDO LQWHJULW\�� 6WDWH Y�
.QDSS� ���� :, ���� ��� ���� ��� :LV� �G ��� ��� 1�:��G ����

Ɣ ����� ,Q 6WDWH Y� 6SDHWK WKLV &RXUW H[SDQGHG WKH (YDQV 5XOH DQG
UHVWULFWHG ODZ HQIRUFHPHQW IURP XVLQJ FRPSHOOHG WHVWLPRQ\ DV DQ
´LQYHVWLJDWRU\ OHDG�µ

7KH 6SDHWK &RXUW DOVR LQFRUSRUDWHG WKH UHTXLUHPHQW IURP .DVWLJDU
Y� 8QLWHG 6WDWHV� ZKLFK IRUFHV WKH 6WDWH WR GHPRQVWUDWH GLVSXWHG
HYLGHQFH LV QRW WDLQWHG E\ WKH FRPSHOOHG VWDWHPHQW� 7R GR VR� WKH
6WDWH PXVW VKRZ ´DQ LQGHSHQGHQW� OHJLWLPDWH VRXUFH IRU WKH
GLVSXWHG HYLGHQFH�µ �HPSKDVLV LQ WKH RULJLQDO�� 6WDWH Y� 6SDHWK�
���� :, ��� ��� :LV� �G ���� ��� 1�:��G ���� ���� FLWLQJ .DVWLJDU�
��� 8�6� DW ���� �� 6�&W� �����

7KHVH DERYH DXWKRULWLHV DSSO\ KHUH� EHFDXVH 0U� 1HUR PDGH D
FRPSHOOHG VWDWHPHQW WR SUREDWLRQ� WKDW VWDWHPHQW ZDV VXEMHFW WR
GHULYDWLYH XVH LPPXQLW\ XQGHU WKH (YDQV 5XOH� �� :LV� �G ����
������� 1HUR GLG QRW QHHG WR H[HUFLVH WKH SULYLOHJH EHFDXVH LW ZDV
VHOI�H[HFXWLQJ� ��� :LV��G ���� ���� ,Q WXUQ� WKH 6WDWH FRXOG QRW XVH
KLV FRPSHOOHG VWDWHPHQW³RU GHULYDWLYH HYLGHQFH³LQ DQ\ UHVSHFW�
LQFOXGLQJ DV DQ ´LQYHVWLJDWRU\ OHDG�µ ��� :LV��G ���� ���� /DVWO\� WR
XVH DQ\ GHULYDWLYH HYLGHQFH� WKH 6WDWH PXVW GHPRQVWUDWH LW REWDLQHG

����

1987: In State v. Thompson, this Court held probationers need not

exercise their Fifth Amendment right to remain silent in these

instances; rather, it is self-executing. State v. Thompson, 142

Minnesota v. Murphy, 465 U.S. 420, 435, 104 S. Ct. 1136, 79

2003: In State v. Knapp, the Supreme Court emphasized why the

exclusionary rule doctrine applies to derivative evidence of Fifth

Amendment violations. Specifically, because it deters police

misconduct, and "acts to preserve judicial integrity." State V.

Knapp, 2005 WI 127, 12, 179, 285 Wis. 2d 86, 700 N. W.2d 899.

2012: In State v. Spaeth this Court expanded the Evans Rule and

restricted law enforcement from using compelled testimony as an

"investigatory lead."

The Spaeth Court also incorporated the requirement from Kastigar

U. United States, which forces the State to demonstrate disputed
evidence is not tainted by the compelled statement. To do so, the
State must show "an independent, legitimate source for the

disputed evidence." (emphasis in the original). State V. Spaeth,

These above authorities apply here: because Mr. Nero made a
compelled statement to probation, that statement was subject to
derivative use immunity under the Evans Rule. 77 Wis. 2d 225,
227-28. Nero did not need to exercise the privilege because it was
self-executing. 142 Wis.2d 821, 832. In turn, the State could not use

including as an "investigatory lead." 434 Wis.2d 220, 137. Lastly, to
use any derivative evidence, the State must demonstrate it obtained

self-incrimination," (Id, at p. 453 [32 L. Ed.2d at p. 222]),

Later Wisconsin cases further developed the Evans rule.

Wis.2d 821, 825-26, 832, 419 N. W.2d 564 (Ct.App. 1987), (citing

L.Ed. 2d 409 (1984)).

2012 WI 95, 343 Wis. 2d 220, 819 N. W.2d 769, 137. citing Kastigar,
406 U.S. at 460, 92 S.Ct. 1653.

his compelled statement-or derivative evidence in any respect,
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WKH GLVSXWHG HYLGHQFH �EORRG WHVW UHVXOWV� IURP ´DQ LQGHSHQGHQW�
OHJLWLPDWH VRXUFH�µ ,G�

,Q DGGLWLRQ� WKH SXEOLF SROLF\ DUJXPHQW HPSKDVL]HG LQ &ROHPDQ
DSSOLHV WR 1HUR·V 8$ WHVW DOVR� KDG 1HUR NQRZQ WKDW KLV 8$ WHVW UHVXOW
FRXOG EH XVHG DJDLQVW KLP WR MXVWLI\ SUREDEOH FDXVH IRU D EORRG WHVW
VDPSOH 1HUR ZRXOG KDYH EHHQ GLVFRXUDJHG IURP FRPSO\LQJ ZLWK
SUREDWLRQ·V UHTXHVW� 3HRSOH Y� &ROHPDQ� �� &DO��G ���� �������� ���
3��G ����� ��� &DO� 5SWU� ��� ������� ,I KLV 8$ WHVW UHVXOW FRXOG EH
XVHG WR MXVWLI\ D EORRG WHVW� 1HUR ZRXOG EH LQFHQWLYL]HG WR QRW FRPSO\
ZLWK SUREDWLRQ·V UHTXHVW IRU D XULQH VDPSOH�

,Q GHQ\LQJ 1HUR·V SRVWFRQYLFWLRQ PRWLRQ� WKH FRXUW FRQFOXGHG KLV
FRPSHOOHG VWDWHPHQW ZDV QRW XVHG DV DQ LQYHVWLJDWRU\ OHDG� LW DOVR
IRXQG WKH 6WDWH GHPRQVWUDWHG DQ ´LQGHSHQGHQW OHJLWLPDWH VRXUFH�µ DQG
WKXV PHW LWV EXUGHQ� $V GHVFULEHG EHORZ� EHFDXVH WKH FRXUW
GLVUHJDUGHG DQG PLVDSSOLHG FRQWUROOLQJ SUHFHGHQW� WKHVH FRQFOXVLRQV
GHPRQVWUDWH D PDQLIHVW HUURU RI ODZ MXVWLI\LQJ UHYHUVDO�

%� %HFDXVH WKH EORRG WHVW UHVXOWV ZHUH IUXLWV RI WKH
FRPSHOOHG VWDWHPHQW DQG WKH 6WDWH IDLOHG WR PHHW LWV
EXUGHQ GHPRQVWUDWLQJ DQ LQGHSHQGHQW VRXUFH� WKLV &RXUW
PD\ H[FOXGH WKH EORRG WHVW UHVXOWV�

1HUR·V FRQYLFWLRQ GHSHQGHG HQWLUHO\ RQ WKH EORRG WHVW UHVXOWV� EXW
WKRVH UHVXOWV VKRXOG EH H[FOXGHG DV IUXLW RI D )LIWK $PHQGPHQW
YLRODWLRQ� ,PSRUWDQWO\� WKH 6WDWH SUHVHQWHG QR RWKHU GLUHFW HYLGHQFH
VKRZLQJ 1HUR·V LQWR[LFDWLRQ�

�� 7KH EORRG WHVW UHVXOWV VKRXOG EH VXSSUHVVHG EHFDXVH WKH\
DUH GHULYDWLYH HYLGHQFH RI WKH FRPSHOOHG SUREDWLRQ
VWDWHPHQW LQ YLRODWLRQ RI 0U� 1HUR·V )LIWK $PHQGPHQW
ULJKWV�

����

the disputed evidence (blood test results) from "an independent,

legitimate source." Id.

In addition, the public policy argument emphasized in Coleman

could be used against him to justify probable cause for a blood test
sample Nero would have been discouraged from complying with
probation's request. People v. Coleman, 13 Cal. 3d 867, 891,892, 533

used to justify a blood test, Nero would be incentivized to not comply
with probation's request for a urine sample.

compelled statement was not used as an investigatory lead; it also
found the State demonstrated an "independent legitimate source," and
thus met its burden. As described below, because the court
disregarded and misapplied controlling precedent, these conclusions
demonstrate a manifest error of law justifying reversal.

B. Because the blood test results were fruits of the
compelled statement and the State failed to meet its

burden demonstrating an independent source, this Court

may exclude the blood test results.

Nero's conviction depended entirely on the blood test results, but

those results should be excluded as fruit of a Fifth Amendment

violation. Importantly, the State presented no other direct evidence

showing Nero's intoxication.

1. The blood test results should be suppressed because they
are derivative evidence of the compelled probation

statement in violation of Mr. Nero's Fifth Amendment

rights.

-18-

applies to Nero's UA test also; had Nero known that his UA test result

P.2d 1024, 120 Cal. Rptr. 384 (1975.) If his UA test result could be

In denying Nero's postconviction motion, the court concluded his
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%HFDXVH WKH EORRG WHVW UHVXOWV IORZHG IURP 1HUR·V FRPSHOOHG
SUREDWLRQ VWDWHPHQW� LW YLRODWHG 1HUR·V )LIWK $PHQGPHQW ULJKWV ZKLFK
SUHYHQWHG WKH 6WDWH IURP XVLQJ WKHP DW WULDO� 7KH FLUFXLW FRXUW HUUHG
E\ QRW VXSSUHVVLQJ WKH UHVXOWV� 7KH IDFWV GHPRQVWUDWH 6HUJHDQW
.XUW]KDOV UHOLHG RQ WKH 8$ WHVW UHVXOWV WR MXVWLI\ WKH EORRG WHVW� $QG
WKH 8$ WHVW UHVXOWHG IURP WKH FRPSHOOHG VWDWHPHQW 0U� 1HUR SURYLGHG
WR SUREDWLRQ� 7KXV� WKH EORRG WHVW IORZHG IURP WKH FRPSHOOHG SUREDWLRQ
VWDWHPHQW EHFDXVH ZLWKRXW WKH SUREDWLRQ 8$ WHVW UHVXOW� QR
LQGHSHQGHQW VRXUFHV MXVWLILHG UHTXLULQJ 0U� 1HUR WR VXEPLW WR D EORRG
WHVW� $V D UHVXOW� WKH EORRG WHVW LV SK\VLFDO HYLGHQFH GHULYHG IURP D
FRPSHOOHG VWDWHPHQW LQ YLRODWLRQ RI 0U� 1HUR·V ILIWK DPHQGPHQW ULJKWV
DQG VKRXOG EH H[FOXGHG�

%DVHG RQ WKH DXWKRULWLHV VHW RXW DERYH� 0U� 1HUR PXVW SURYH WKH
IROORZLQJ SRLQWV WR H[FOXGH WKH EORRG WHVW UHVXOWV DV WDLQWHG IUXLW RI WKH
FRPSHOOHG VWDWHPHQW�

���+LV VWDWHPHQW WR SUREDWLRQ ZDV FRPSHOOHG�
��� 7KH EORRG WHVW UHVXOW LV GHULYDWLYH HYLGHQFH RI WKH FRPSHOOHG

VWDWHPHQW�

2QFH 1HUR SURYHV WKH ILUVW WZR SRLQWV� 1HUR PXVW WKHQ GHPRQVWUDWH
WKDW WKH 6WDWH ODFNV DQ LQGHSHQGHQW VRXUFH WR MXVWLI\ SURFXULQJ WKH
EORRG WHVW�

0U� 1HUR FDQ VDWLVI\ HDFK RI WKHVH UHTXLUHPHQWV DV H[SODLQHG EHORZ�

���0U� 1HUR·V VWDWHPHQW WR SUREDWLRQ ZDV FRPSHOOHG�

7KH FLUFXLW FRXUW DJUHHG WKDW 0U� 1HUR·V VWDWHPHQW WR SUREDWLRQ
ZDV FRPSHOOHG� 7KLV SRLQW LV QRW DW LVVXH� ������� $SS�����

,Q VXSSRUW� WKH FLUFXLW FRXUW SURSHUO\ H[FOXGHG 0U� 1HUR·V
FRPSHOOHG VWDWHPHQW PDGH WR SUREDWLRQ LQ WKLV FDVH� ������� $SS� �����
7KXV� 1HUR·V SUREDWLRQ VWDWHPHQW ZDV FRPSHOOHG�

���7KH EORRG WHVW UHVXOWV DUH SK\VLFDO HYLGHQFH GHULYHG
IURP 0U� 1HUR·V VWDWHPHQW PDGH IRU SUREDWLRQ�

7R SURYH WKH EORRG WHVW UHVXOWV DUH IUXLW RI WKH FRPSHOOHG

����

Because the blood test results flowed from Nero's compelled
probation statement, it violated Nero's Fifth Amendment rights which

prevented the State from using them at trial. The circuit court erred

by not suppressing the results. The facts demonstrate Sergeant

the UA test resulted from the compelled statement Mr. Nero provided
to probation. Thus, the blood test flowed from the compelled probation
statement because without the probation UA test result, no
independent sources justified requiring Mr. Nero to submit to a blood
test. As a result, the blood test is physical evidence derived from a

compelled statement in violation of Mr. Nero's fifth amendment rights
and should be excluded.

Based on the authorities set out above, Mr. Nero must prove the
following points to exclude the blood test results as tainted fruit of the
compelled statement:

(1) His statement to probation was compelled;

(2) The blood test result is derivative evidence of the compelled

statement.

Once Nero proves the first two points, Nero must then demonstrate

that the State lacks an independent source to justify procuring the

blood test.

Mr. Nero can satisfy each of these requirements as explained below.

(1) Mr. Nero's statement to probation was compelled.

The circuit court agreed that Mr. Nero's statement to probation

was compelled. This point is not at issue. (202:6; App.34).

In support, the circuit court properly excluded Mr. Nero's

compelled statement made to probation in this case. (105:4; App. 161).
Thus, Nero's probation statement was compelled.

(2) The blood test results are physical evidence derived
from Mr. Nero's statement made for probation.

To prove the blood test results are fruit of the compelled

Kurtzhals relied on the UA test results to justify the blood test. And

-19-
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SUREDWLRQ VWDWHPHQW UHTXLUHV VKRZLQJ WZR WKLQJV� ��� WKDW WKH 8$ WHVW
ZDV GHULYHG IURP WKH FRPSHOOHG VWDWHPHQW� DQG ��� WKDW WKH EORRG WHVW
UHTXHVW ZDV GHULYHG IURP WKH 8$ WHVW�

�D� 1HUR·V 8$ WHVW ZDV GHULYHG IURP WKH FRPSHOOHG
SUREDWLRQ VWDWHPHQW EHFDXVH WKH VWDWHPHQW VHUYHG
DV DQ LQYHVWLJDWRU\ OHDG IRU WKH 8$ WHVW�

0U� 1HUR·V 8$ WHVW UHTXHVW ZDV GHULYHG IURP KLV FRPSHOOHG
SUREDWLRQ VWDWHPHQW EHFDXVH WKH VWDWHPHQW VHUYHG DV DQ LQYHVWLJDWRU\
OHDG� +RZHYHU� WKH FLUFXLW FRXUW IRXQG ´0U� 1HUR·V 8$ ZDV QRW
GHULYDWLYH RI KLV SUREDWLRQ VWDWHPHQW EHFDXVH >1HUR@ GLG QRW DGPLW WR
XVLQJ IXUWKHU GUXJV LQ KLV SUREDWLRQ VWDWHPHQW�µ ������� $SS����� 7KH
FLUFXLW FRXUW FODLPV KH GHQLHG GUXJ XVH DQG WKDW GHQLDO SUHYHQWHG LW
IURP EHLQJ DQ LQYHVWLJDWRU\ OHDG� 1RW VR�

%HFDXVH 1HUR DGPLWWHG WR UHFHQW GUXJ XVH LQ KLV SUREDWLRQ
VWDWHPHQW LW UDLVHG WKH LVVXH RI VXEVWDQFH XVH DQG VHUYHG DV DQ
LQYHVWLJDWRU\ OHDG� 6SHFLILFDOO\� 1HUR VDLG�

´, KDYH QRW XVHG PHWKDPSKHWDPLQH VLQFH WKH ODVW WLPH , VHHQ P\ DJHQW
ZKLFK ZDV � GD\V DJR� 7KH ODVW WLPH , XVHG KHURLQ ZDV WKH ODVW WLPH , JRW
RXW RI MDLO RQ WKLV FDVH IRU SUREDWLRQ� ������� $SS� ����

7KLV VWDWHPHQW HIIHFWLYHO\ UDLVHG WKH LVVXH RI GUXJ XVH� +H
DGPLWWHG UHFHQW GUXJ XVH³VL[ GD\V SULRU� 3OXV� KH DGPLWWHG WR XVLQJ
WZR GLIIHUHQW GUXJV�

%HIRUH WKLV DGPLVVLRQ RI GUXJ XVH� QR UHFHQW GUXJ XVH ZDV
FRQQHFWHG WR 1HUR IRU WKLV LQFLGHQW� +H GHQLHG GUXJ XVH WR 2IILFHU
6SHQOH ZKHQ ILUVW DVNHG WKDW PRUQLQJ DW 0RQDUFK 3DYLQJ� $QG 6SHQOH
DSSHDUHG FRQWHQW ZLWK WKDW DQVZHU DV KH DGPLQLVWHUHG QR ILHOG
VREULHW\ WHVWV RU SUHOLPLQDU\ EUHDWK WHVWV WR 1HUR DQG LQFOXGHG QR
LQGLFDWLRQV RI SRVVLEOH GUXJ RU DOFRKRO XVH LQ WKH SROLFH UHSRUWV�

7KXV� EHIRUH WKH SUREDWLRQ VWDWHPHQW WKHUH ZDV QR PHQWLRQ RI
FRQVLGHULQJ GUXJ XVH� EXW DIWHU WKH SUREDWLRQ VWDWHPHQW 1HUR PXVW
XQGHUJR GUXJ WHVWLQJ� 6XGGHQO\ SUREDWLRQ·V LQYHVWLJDWLRQ WXUQV WR
LQYHVWLJDWLQJ GUXJ XVH� 1RWDEO\� 1HUR ZDV RQ SUREDWLRQ IRU

����

probation statement requires showing two things: (1) that the UA test
was derived from the compelled statement, and (2) that the blood test

(a) Nero's UA test was derived from the compelled
probation statement because the statement served

as an investigatory lead for the UA test.

Mr. Nero's UA test request was derived from his compelled
probation statement because the statement served as an investigatory

lead. However, the circuit court found "Mr. Nero's UA was not

derivative of his probation statement because [Nero] did not admit to

using further drugs in his probation statement." (202:6; App.34). The

circuit court claims he denied drug use and that denial prevented it

from being an investigatory lead. Not so.

Because Nero admitted to recent drug use in his probation

statement it raised the issue of substance use and served as an

investigatory lead. Specifically, Nero said:

"I have not used methamphetamine since the last time I seen my agent

which was 6 days ago. The last time I used heroin was the last time M got
out of jail on this case for probation. (146:1; App. 93).

This statement effectively raised the issue of drug use. He
admitted recent drug use six days prior. Plus, he admitted to using
two different drugs.

Before this admission of drug use, no recent drug use was
connected to Nero for this incident. He denied drug use to Officer

appeared content with that answer as he administered no field
sobriety tests or preliminary breath tests to Nero and included no

indications of possible drug or alcohol use in the police reports.

Thus, before the probation statement there was no mention of
considering drug use, but after the probation statement Nero must
undergo drug testing. Suddenly probation's investigation turns to

investigating drug use. Notably, Nero was on probation for

request was derived from the UA test.

Spenle when first asked that morning at Monarch Paving. And Spenle
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QRQ�GUXJ�UHODWHG RIIHQVHV �WKHIW DQG IRUJHU\�� DQG WKH UHFRUG FRQWDLQV
QR LQGLFDWLRQ WKDW KLV SUREDWLRQ FRQGLWLRQV UHTXLUHG GUXJ WHVWLQJ�
7KXV� EHFDXVH QR FRQQHFWLRQ WR GUXJ XVH H[LVWHG XQWLO 1HUR PDGH KLV
VWDWHPHQW DGPLWWLQJ WR UHFHQW GUXJ XVH� WKH 8$ WHVW UHTXHVW PD\
UHDVRQDEO\ EH FRQVLGHUHG GHULYHG IURP WKDW FRPSHOOHG SUREDWLRQ
VWDWHPHQW�

,Q WKH DOWHUQDWLYH� DV QRWHG DERYH� WKLV &RXUW PD\ YDOLGO\
H[FOXGH XVH RI WKH 8$ WHVW XQGHU SXEOLF SROLF\ FRQVLGHUDWLRQV�
$GPLWWHGO\� 8$ WHVW UHVXOWV DUH QRW FRQVLGHUHG ´VWDWHPHQWVµ DQG DUH
WKXV QRW VXSSUHVVHG SHU VH DV )LIWK $PHQGPHQW YLRODWLRQV� 6HH /XFHUR
Y� *XQWHU� �� )��G ���� ��� ���WK &LU� ������ +RZHYHU� WKH RYHUDUFKLQJ
UDWLRQDOH IURP &ROHPDQ UHDVRQDEO\ VWLOO DSSOLHV� SUREDWLRQHUV PD\
OLNHO\ UHIXVH WR VXEPLW WR SUREDWLRQ 8$ WHVWV LI WKH WHVW UHVXOWV FRXOG
EH XVHG WR LQFULPLQDWH WKHP IRU D VHSDUDWH FULPH� 6HH &ROHPDQ� ��
&DO��G �������� ��� 3��G ����� ��� &DO� 5SWU� ��� ��������

,Q VXP� H[FOXGLQJ WKH 8$ WHVW LQ WKLV FDVH XSKROGV WKH SROLF\
XQGHUO\LQJ :LVFRQVLQ DXWKRULWLHV� WKRVH DXWKRULWLHV HQFRXUDJH
SUREDWLRQHUV WR PDNH VWDWHPHQWV LQ RUGHU WR HIIHFWLYHO\ HQIRUFH WKH
SUREDWLRQ V\VWHP� $OORZLQJ 1HUR·V 8$ WHVW UHVXOW WR EH XVHG WR MXVWLI\
WKH EORRG WHVW UHVXOW LQ WKLV LQVWDQFH XQGHUPLQHV WKH )LIWK
$PHQGPHQW EHFDXVH� DV LW FXUUHQWO\ VWDQGV� LW ZDV LQ 1HUR·V EHVW
LQWHUHVW WR UHIXVH WR VXEPLW WR SUREDWLRQ·V 8$ WHVW� $OO KH ULVNHG LQ
UHIXVLQJ ZDV UHYRNHG SUREDWLRQ� EXW EHFDXVH KH FRPSOLHG ZLWK WKH 8$
WHVW� KH UHFHLYHG DQ DGGLWLRQDO FRQYLFWLRQ �WKH 2:,�� 7KLV &RXUW·V
UHYHUVDO RI WKH FLUFXLW FRXUW·V RUGHU FDQ SUHYHQW VXFK DQ LQFRQJUXRXV
RXWFRPH�

�E� 7KH EORRG WHVW UHVXOWV ZHUH GHULYHG IURP WKH 8$
WHVW UHVXOWV�

+HUH� WKH EORRG WHVW UHVXOWV ZHUH GHULYHG IURP WKH FRPSHOOHG
VWDWHPHQW EHFDXVH WKH 8$ WHVW UHVXOW SURYLGHG WKH DGGLWLRQDO HYLGHQFH
QHHGHG WR SURYLGH SUREDEOH FDXVH WR MXVWLI\ WKH EORRG WHVW UHTXHVW� 7KH
VHTXHQFH RI HYHQWV GHPRQVWUDWHV WKDW WKH SUREDEOH FDXVH IRU WKH EORRG
WHVW UHTXHVW GHSHQGHG RQ 1HUR·V 8$ WHVW UHVXOW� 7KHVH IDFWV IROORZ�

����

no indication that his probation conditions required drug testing.

Thus, because no connection to drug use existed until Nero made his

statement admitting to recent drug use, the UA test request may

reasonably be considered derived from that compelled probation

statement.

In the alternative, as noted above, this Court may validly

exclude use of the UA test under public policy considerations.
Admittedly, UA test results are not considered "statements" and are
thus not suppressed per se as Fifth Amendment violations. See Lucero
V. Gunter, 52 F.3d 874, 878 (10th Cir. 1995). However, the overarching
rationale from Coleman reasonably still applies: probationers may
likely refuse to submit to probation UA tests if the test results could
be used to incriminate them for a separate crime. See Coleman, 13

In sum, excluding the UA test in this case upholds the policy
underlying Wisconsin authorities; those authorities encourage

probationers to make statements in order to effectively enforce the

probation system. Allowing Nero's UA test result to be used to justify

the blood test result in this instance undermines the Fifth
Amendment because, as it currently stands, it was in Nero's best
interest to refuse to submit to probation's UA test. All he risked in

refusing was revoked probation; but because he complied with the UA

test, he received an additional conviction (the OWN). This Court's

reversal of the circuit court's order canprevent such an incongruous

outcome.

(b) The blood test results were derived from the UA
test results.

Here, the blood test results were derived from the compelled
statement because the UA test result provided the additional evidence
needed to provide probable cause to justify the blood test request. The
sequence of events demonstrates that the probable cause for the blood
test request depended on Nero's UA test result. These facts follow:

non-drug-related offenses (theft and forgery), and the record contains

Cal.3d 867,892, 533 P.2d 1024, 120 Cal. Rptr. 384 (1975.).
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����� SP� *XWKPDQ REVHUYHV 1HUR·V YHKLFOH GULYLQJ WKURXJK WKH
0RQDUFK 3DYLQJ JURXQGV �DURXQG ����� SP�� �����������
$SS� �������

���� DP� 1HUR NQRFNV RQ *XWKPDQ
V WUDLOHU GRRU DW 0RQDUFK 3DYLQJ�
������������� $SS� ������� �������� $SS� ���

���� DP� *XWKPDQ FRQWDFWV ODZ HQIRUFHPHQW��������� $SS� �����
���� DP� 'HSXW\ 6SHQOH UHVSRQGV WR 0RQDUFK 3DYLQJ� ��������

$SS������
6SHQOH DVNV 1HUR LI KH KDV XVHG GUXJV RU DOFRKRO� 1HUR
GHQLHV� �������� $SS������

��������� DP� 1HUR� *XWKPDQ� DQG 'HSXW\ 6SHQOH GULYH DURXQG
WRJHWKHU ORRNLQJ IRU 1HUR·V YHKLFOH� �������� $SS� ����

���� DP� 'HSXW\ 6SHQOH DUUHVWV 1HUR DQG WUDQVSRUWV 1HUR WR MDLO�
�������� $SS� �����

���� DP� 6SHQOH·V VKLIW HQGV� KH JRHV KRPH� �������� $SS������

���� DP� 3UREDWLRQ DGPLQLVWHUV 8$ WHVW WR 1HUR� ������

����� SP� 6HUJHDQW .XUW]KDOV JHWV LQYROYHG LQ LQYHVWLJDWLRQ� ���������
ż .XUW]KDOV JHWV LQIRUPDWLRQ DERXW 1HUR
V FDVH IURP WKH

´IURQW GHVN JLUOV�µ
ż 7KH ´IURQW GHVN JLUOVµ KDG UHYLHZHG UHSRUWV IURP 'HSXW\

6SHQOH DQG 'HSXW\ 9HUQRQ�
ż .XUW]KDOV GRHV QRW UHDG 6SHQOH RU 9HUQRQ·V UHSRUWV HYHQ

WKRXJK KH VLJQHG RII RQ 9HUQRQ·V UHSRUW RI ILQGLQJ 1HUR·V
YHKLFOH� �������� �������

���� SP� 6HUJHDQW .XUW]KDOV YLVLWV 1HUR LQ WKH MDLO
ż .XUW]KDOV GRHV QRW SURYLGH0LUDQGD ZDUQLQJ WR 1HUR�

ż .XUW]KDOV REWDLQV WZR LQFULPLQDWLQJ VWDWHPHQWV IURP
1HUR�

� .XUW]KDOV WHVWLILHG KH GLG QRW QHHG WR DGYLVH 1HUR RI KLV0LUDQGD ULJKWV DW WKLV
SRLQW EHFDXVH KH ZDV QRW LQYHVWLJDWLQJ WKH LQFLGHQW ZKHQ KH ZHQW WR UHTXHVW WKH
EORRG WHVW� .XUW]KDOV WHVWLILHG LQ KLV ´PLQG·V H\Hµ WKH LQIRUPDWLRQ KH UHFHLYHG IURP
WKH IURQW GHVN JLUOV JDYH KLP SUREDEOH FDXVH WR MXVWLI\ WKH EORRG WHVW SULRU WR JRLQJ
WR YLVLW 1HUR LQ WKH MDLO� ������������

����

10:00 Guthman observes Nero's vehicle driving through the
Monarch Paving grounds (around 10:00 pm). (109:65-66;

3:30 am: Nero knocks on Guthman's trailer door at Monarch Paving.

(109:152-153; App. 69-70). (109:88; App. 55)

4:02 am: Deputy Spenle responds to Monarch Paving. (193:19;

together looking for Nero's vehicle. (193:19; App. 146)

(193:18; App. 145).

9:30 am: Probation administers UA test to Nero. (30:2)

12:00 pm: Sergeant Kurtzhals gets involved in investigation. (192:12).

"front desk girls."
O The "front desk girls" had reviewed reports from Deputy

O

though he signed off on Vernon's report of finding Nero's
vehicle. (192:22; 193:12)

1:45 pm: Sergeant Kurtzhals visits Nero in the jail
O Kurtzhals does not provide Miranda warning to Nero-
O

Nero:

point because he was not investigating the incident when he went to request the

blood test. Kurtzhals testified in his "mind's eye" the information he received from
the front desk girls gave him probable cause to justify the blood test prior to going
to visit Nero in the jail. (192:19-20).

-22-

pm:

App. 44-45).

4:00 am: Guthman contacts law enforcement. (193:19; App. 146).

App. 146).
Spenle asks Nero if he has used drugs or alcohol. Nero

denies. (193:19; App.146).
4:30-5:30 am: Nero, Guthman, and Deputy Spenle drive around

5:30 am: Deputy Spenle arrests Nero and transports Nero to jail.

5:30 am: Spenle's shift ends; he goes home. (193:17; App. 144).

• Kurtzhals gets information about Nero's case from the

Spenle and Deputy Vernon.
Kurtzhals does not read Spenle or Vernon's reports even

Kurtzhals obtains two incriminating statements from

Kurtzhals testified he did not need to advise Nero of his Miranda rights at this
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Ŷ 1HUR DGPLWV KH KDV K\SRGHUPLF QHHGOHV LQ KLV
YHKLFOH� DQG KH LV QRW D GLDEHWLF� �����������

Ŷ 1HUR DGPLWV KH XVHG PHWKDPSKHWDPLQH
DSSUR[LPDWHO\ � GD\V SULRU� ����������� �

ż .XUW]KDOV UHDGV 1HUR WKH ,QIRUPLQJ WKH $FFXVHG )RUP
��������

ż 1HUR FRQVHQWV WR EORRG GUDZ UHTXHVW ��������

1RWDEO\� WKH RQO\ HYLGHQFH FRQYH\HG WR .XUW]KDOV DERXW 1HUR·V
UHFHQW GUXJ XVH ZDV KLV SRVLWLYH SUREDWLRQ 8$ WHVW� :LWKRXW WKH
SRVLWLYH 8$ WHVW UHVXOW� .XUW]KDOV KDG QR HYLGHQFH FRQILUPLQJ 0U�
1HUR·V FRQQHFWLRQ WR UHFHQW GUXJ XVH LQ RUGHU WR MXVWLI\ WKH EORRG WHVW�

7KLV WLPHOLQH RI HYHQWV GHPRQVWUDWHV WKDW SULRU WR 0U� 1HUR·V
DGPLVVLRQ RI GUXJ XVH LQ KLV SUREDWLRQ VWDWHPHQW KH ZDV QRW XQGHU
LQYHVWLJDWLRQ IRU DQ\WKLQJ GUXJ UHODWHG� EXW DIWHU KH PDNHV KLV
VWDWHPHQW� ZKLFK DGPLWV GUXJ XVH� KH PXVW VXEPLW WR D 8$ WHVW� 7KHQ�
DIWHU WKH 8$ WHVW UHVXOWV JHW FRQYH\HG WR .XUW]DKOV� .XUW]KDKOV
LQYHVWLJDWHV 1HUR IRU D GUXJ�UHODWHG RIIHQVH �2:,��

7KXV� EHFDXVH WKH EORRG WHVW UHTXHVW ZRXOG QRW KDYH H[LVWHG
ZLWKRXW WKH 8$ WHVW UHVXOW� WKH 8$ WHVW UHVXOW VHUYHG DV DQ
LQYHVWLJDWRU\ OHDG³OHDGLQJ WR WKH EORRG WHVW� :LWKRXW WKH 8$ WHVW
UHVXOW 6HUJHDQW .XUW]KDOV ODFNHG WKH SUREDEOH FDXVH UHTXLUHG WR
UHTXHVW D EORRG WHVW�

7KH FLUFXLW FRXUW·V ILUVW GHQLDO RI 1HUR·V VXSSUHVVLRQ PRWLRQ
IXUWKHU GHPRQVWUDWHV WKDW WKH 8$ WHVW UHVXOW ZDV QHHGHG WR SURYLGH
WKH UHTXLVLWH SUREDEOH FDXVH IRU WKH EORRG WHVW UHTXHVW� ,Q GHQ\LQJ
1HUR·V LQLWLDO UHTXHVW WR VXSSUHVV WKH EORRG WHVW UHVXOWV� WKH FRXUW
VWDWHG .XUW]KDOV KDG SUREDEOH FDXVH EDVHG RQ WKUHH IDFWV�

�� 7KH SRVLWLYH 8$ WHVW UHVXOW�
�� +LV UHYLHZ RI ZKDW 'HSXW\ 6SHQOH REVHUYHG UHJDUGLQJ 1HUR

Ã%RWK VWDWHPHQWV REWDLQHG E\ .XUW]KDOV LQ YLRODWLRQ RI 1HUR·V 0LUDQGD ULJKWV ZHUH
VXSSUHVVHG E\ WKH FRXUW� .XUW]KDOV KDG LQFOXGHG ERWK VWDWHPHQWV LQ KLV DIILGDYLW WR
MXVWLI\ WKH VHDUFK ZDUUDQW IRU 1HUR·V YHKLFOH� ������� $SS�����

����

vehicle, and he is not a diabetic. (192:19-21)
Nero admits he used methamphetamine
approximately 5 days prior. (192:19-21) 2

O

O Nero consents to blood draw request (193:8).

recent drug use was his positive probation UA test. Without the

Nero's connection to recent drug use in order to justify the blood test.

This timeline of events demonstrates that prior to Mr. Nero's

admission of drug use in his probation statement he was not under
investigation for anything drug related; but after he makes his
statement, which admits drug use, he must submit to a UA test. Then,
after the UA test results get conveyed to Kurtzahls, Kurtzhahls

Thus, because the blood test request would not have existed
without the UA test result, the UA test result served as an
investigatory lead--leading to the blood test. Without the UA test
result Sergeant Kurtzhals lacked the probable cause required to
request a blood test.

The circuit court's first denial of Nero's suppression motion

further demonstrates that the UA test result was needed to provide
the requisite probable cause for the blood test request. In denying
Nero's initial request to suppress the blood test results, the court

2 Both statements obtained by Kurtzhals in violation of Nero's Miranda rights were
suppressed by the court; Kurtzhals had included both statements in his affidavit to
justify the search warrant for Nero's vehicle. (105:4; App. 161)

-23-

Nero admits he has hypodermic needles in his

Kurtzhals reads Nero the Informing the Accused Form
(193:8).

Notably, the only evidence conveyed to Kurtzhals about Nero's

positive UA test result, Kurtzhals had no evidence confirming Mr.

investigates Nero for a drug-related offense (OWI).

stated Kurtzhals had probable cause based on three facts:

1. The positive UA test result,

2. His review of what Deputy Spenle observed regarding Nero
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EHLQJ GLVRULHQWDWHG ZKHQ 6SHQOH UHVSRQGHG WR WKH LQFLGHQW DW
0RQDUFK 3DYLQJ� DQG

�� 7KH RSHUDWLRQ RI WKH YHKLFOH LQ WKH 7RZQVKLS RI 5HG &HGDU LQ WKH
HDUO\ PRUQLQJ RQ 2FWREHU ��� ����� ������� $SS� �����

7KHUHIRUH� WKH FLUFXLW FRXUW DFNQRZOHGJHG SUREDEOH FDXVH LQYROYHG WKH
FRQVLGHUDWLRQ RI WKH SRVLWLYH 8$ WHVW UHVXOW�

7KLV FRQQHFWLRQ GHPRQVWUDWHV WKDW WKH MXVWLILFDWLRQ IRU WKH EORRG
WHVW UHVXOW GHSHQGHG� DW OHDVW LQ SDUW� RQ WKH 8$ WHVW UHVXOW� $V IXUWKHU
H[SODLQHG EHORZ� WKH FRXUW·V RWKHU WZR SRLQWV VWDQGLQJ DORQH GR QRW
SURYLGH WKH UHTXLVLWH SUREDEOH FDXVH� $V VXFK� WKH EORRG WHVW LV WKH
IUXLW RI WKH FRPSHOOHG SUREDWLRQ VWDWHPHQW EHFDXVH ZLWKRXW WKH 8$
WHVW UHVXOW� 6HUJHDQW .XUW]KDOV ODFNHG SUREDEOH FDXVH WR MXVWLI\ WKH
EORRG WHVW�

�� 1R LQGHSHQGHQW VRXUFH SURYLGHV WKH QHFHVVDU\
MXVWLILFDWLRQ WR FRQGXFW WKH EORRG WHVW�

7KH 6WDWH FDQQRW PHHW LWV EXUGHQ LQ WKLV FDVH WR GHPRQVWUDWH
WKDW LW FRXOG KDYH MXVWLILHG WKH EORRG WHVW UHTXHVW ZLWKRXW FRQVLGHULQJ
WKH 8$ WHVW� :LWKRXW WKH 8$ WHVW� WKH 6WDWH ODFNHG WKH SUREDEOH FDXVH
QHHGHG WR MXVWLI\ WKH EORRG WHVW UHTXHVW� $V VWDWHG HDUOLHU� WKH 6WDWH
EHDUV WKH EXUGHQ RI HVWDEOLVKLQJ DQ LQGHSHQGHQW� OHJLWLPDWH VRXUFH IRU
WKH GLVSXWHG HYLGHQFH� 6WDWH Y�� 6SDHWK ��� :LV��G ���� ����� FLWLQJ
.DVWLJDU� ��� 8�6� DW ���� �� 6� &W� ����� $QG ODZ HQIRUFHPHQW PXVW
KDYH SUREDEOH FDXVH WR MXVWLI\ D EORRG WHVW� 6FKPHUEHU Y� &DOLIRUQLD�
��� 8�6� ���� �� 6�&W� ����� �� /�(G��G ��� �������

+HUH� DV MXVW UHYLHZHG� WKH FLUFXLW FRXUW·V LQLWLDO GHQLDO VDLG
.XUW]KDOV FRXOG FRQVLGHU WKUHH IDFWV WR MXVWLI\ WKH EORRG WHVW�

�� 7KH SRVLWLYH 8$ WHVW VDPSOH RI 0U� 1HUR WKDW ZDV WDNHQ E\ WKH
SUREDWLRQ DJHQW�

�� 6HUJHDQW .XUW]KDOV· UHYLHZ RI ZKDW 'HSXW\ 6SHQOH REVHUYHG
DERXW 0U� 1HUR EHLQJ GLVRULHQWDWHG DW 0RQDUFK 3DYLQJ� DQG

�� 7KH RSHUDWLRQ RI WKH YHKLFOH LQ WKH WRZQVKLS ZKHUH LW ZDV LQ WKH
HDUO\ PRUQLQJ RQ 2FWREHU ��� �����

����

Monarch Paving; and

3. The operation of the vehicle in the Township of Red Cedar in the

early morning on October 14, 2015. (105:6; App. 163).

Therefore, the circuit court acknowledged probable cause involved the

consideration of the positive UA test result.

This connection demonstrates that the justification for the blood

test result depended, at least in part, on the UA test result. As further

explained below, the court's other two points standing alone do not

provide the requisite probable cause. As such, the blood test is the

fruit of the compelled probation statement because without the UA

test result, Sergeant Kurtzhals lacked probable cause to justify the

blood test.

2. No independent source provides the necessary
justification to conduct the blood test.
The State cannot meet its burden in this case to demonstrate

that it could have justified the blood test request without considering
the UA test. Without the UA test, the State lacked the probable cause
needed to justify the blood test request. As stated earlier, the State
bears the burden of establishing an independent, legitimate source for

have probable cause to justify a blood test. Schmerber v. California,

Here, as just reviewed, the circuit court's initial denial said

1. The positive UA test sample of Mr. Nero that was taken by the
probation agent,

2. Sergeant Kurtzhals' review of what Deputy Spenle observed
about Mr. Nero being disorientated at Monarch Paving; and

3. The operation of the vehicle in the township where it was in the
early morning on October 14, 2015.

-24-

being disorientated when Spenle responded to the incident at

the disputed evidence. State V.. Spaeth 434 Wis.2d 220, 1137. citing
Kastigar, 406 U.S. at 460, 92 S. Ct. 1653. And law enforcement must

384 U.S. 757, 86 S. Ct. 1826, 16 L.Ed.2d 908 (1966).

Kurtzhals could consider three facts to justify the blood test:
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%XW QRZ� WKH FLUFXLW FRXUW FKDQJHG LWV SRVLWLRQ� 1RZ� WKH FRXUW
IRXQG SUREDEOH FDXVH GRHV QRW QHHG WR LQYROYH WKH FRQVLGHUDWLRQ RI WKH
SRVLWLYH 8$ WHVW UHVXOW� ,Q LWV UHFHQW GHQLDO� WKH FLUFXLW FRXUW VD\V
SRLQWV � DQG � DERYH²DORQH²SURYLGHG SUREDEOH FDXVH WR MXVWLI\ WKH
EORRG GUDZ� WKDW .XUW]KDOV GLGQ·W QHHG WKH SRVLWLYH 8$ WHVW UHVXOW WR
MXVWLI\ SUREDEOH FDXVH�

7KH UHFRUG FRQWUDGLFWV WKLV QHZIRXQG FRQFOXVLRQ DQG� LQ WXUQ�
WKH 6WDWH FDQQRW PHHW LWV EXUGHQ WR GHPRQVWUDWH DQ LQGHSHQGHQW
VRXUFH IRU WKH EORRG WHVW UHVXOWV� ,Q EULHI� WKHUH ZDV QR SUREDEOH FDXVH
IRU DQ 2:, LQYHVWLJDWLRQ EDVHG RQ 6SHQOH·V REVHUYDWLRQ RI 1HUR DV
GLVRULHQWDWHG DQG WKH RSHUDWLRQ RI WKH YHKLFOH LQ WKDW ORFDWLRQ� 7KHUH
ZDV QR SUREDEOH FDXVH IRU D EORRG WHVW SULRU WR WKH SRVLWLYH 8$ WHVW
UHVXOWV�

'HSXW\ 6SHQOH·V DFWLRQV SURYLGH WKH FOHDUHVW GHPRQVWUDWLRQ WKDW
QR SUREDEOH FDXVH H[LVWHG WR LQYHVWLJDWH WKH LQFLGHQW DV DQ 2:,
FULPH³SULRU WR WKH 8$ WHVW UHVXOWV�

)LUVW� 6SHQOH LQWHUDFWHG VLJQLILFDQWO\ ZLWK 1HUR� +H VSHQW DW
OHDVW �� PLQXWHV ZLWK 1HUR� 7KLV LQFOXGHG RYHU �� PLQXWHV GULYLQJ
DURXQG ZLWK 1HUR ORRNLQJ IRU 1HUR·V ORVW FDU� 6SHQOH VSRNH ZLWK 1HUR�
+H DVNHG DERXW GUXJ XVH WKDW QLJKW� +H REVHUYHG 1HUR·V GHQLDO� <HW�
IURP DOO WKHVH LQWHUDFWLRQV 6SHQOH RQO\ QRWHG WKDW 1HUR DSSHDUHG
´GLVRULHQWDWHG�µ +H QHYHU LQGLFDWHG 1HUR DSSHDUHG LQWR[LFDWHG� $QG
GLVRULHQWDWHG VHHPV UHDVRQDEOH JLYHQ WKH WLPH RI GD\ ����� DP� SOXV
1HUR·V DGPLVVLRQ RI IHHOLQJ WLUHG�

1H[W� 6SHQOH JDYH QR LQGLFDWLRQ LQ KLV LQYHVWLJDWLRQ WKDW WKLV
GULYLQJ LQFLGHQW LQYROYHG RSHUDWLQJ ZLWK D FRQWUROOHG VXEVWDQFH� +H
NQHZ 1HUR KDG GULYHQ� +H NQHZ DERXW WKH HUUDWLF GULYLQJ DURXQG
0RQDUFK 3DYLQJ� $QG KH NQHZ 1HUR KDG ORVW KLV FDU� +H NQHZ EHWWHU
WKDQ DQ\RQH ZKDW 1HUR·V VWDWH ZDV� <HW� NQRZLQJ DOO WKHVH IDFWV�
6SHQOH GHFLGHG QRW WR FRQGXFW DQ\ ILHOG VREULHW\ WHVWV� �������� $SS�
�����

)LQDOO\� 6SHQOH·V UHSRUW DQG DUUHVW GHPRQVWUDWHV QR SUREDEOH
FDXVH H[LVWHG WR LQYHVWLJDWH WKH LQFLGHQW DV DQ 2:, SULRU WR WKH

����

But now, the circuit court changed its position. Now, the court

found probable cause does not need to involve the consideration of the

positive UA test result. In its recent denial, the circuit court says

points 2 and 3 above alone provided probable cause to justify the

justify probable cause.

The record contradicts this newfound conclusion and, in turn,
the State cannot meet its burden to demonstrate an independent
source for the blood test results. In brief, there was no probable cause

disorientated and the operation of the vehicle in that location. There
was no probable cause for blood test prior to the positive UA test
results.

Deputy Spenle's actions provide the clearest demonstration that
no probable cause existed to investigate the incident as an OWI

crime prior to the UA test results.

First, Spenle interacted significantly with Nero. He spent at

least 90 minutes with Nero. This included over 60 minutes driving

around with Nero looking for Nero's lost car. Spenle spoke with Nero.

He asked about drug use that night. He observed Nero's denial. Yet,

"disorientated." He never indicated Nero appeared intoxicated. And

disorientated seems reasonable given the time of day (4:00 am) plus

Nero's admission of feeling tired.

Next, Spenle gave no indication in his investigation that this

driving incident involved operating with a controlled substance. He

knew Nero had driven. He knew about the erratic driving around

Monarch Paving. And he knew Nero had lost his car. He knew better

than anyone what Nero's state was. Yet, knowing all these facts,

145).

cause existed to investigate the incident as an OWI prior to the

blood draw: that Kurtzhals didn't need the positive UA test result to

for an OWI investigation based on Spenle's observation of Nero as

from all these interactions Spenle only noted that Nero appeared

Spenle decided not to conduct any field sobriety tests. (193:18; App.

Finally, Spenle's report and arrest demonstrates no probable

-25 -
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SRVLWLYH 8$ WHVW� 6SHQOH DUUHVWHG 1HUR IRU QRQ�GUXJ�UHODWHG RIIHQVHV�
GULYLQJ ZLWK D UHYRNHG OLFHQVH DQG FULPLQDO GDPDJH WR SURSHUW\� $QG
KH LQFOXGHG QR LQGLFDWLRQ RI VXEVWDQFH XVH LQ KLV UHSRUW�

,Q DGGLWLRQ� HUUDWLF GULYLQJ DURXQG 0RQDUFK 3DYLQJ DORQH LV QRW
UHDVRQDEO\ VXVSHFW EHFDXVH *XWKPDQ WHVWLILHG DQ\RQH ZRXOG KDYH
GLIILFXOW\ GULYLQJ DURXQG WKH SODQW LQ WKH GDUN EHFDXVH RI WKH EDUULHUV
DQG FRPSOH[LW\ RI QDYLJDWLQJ WKH SURSHUW\� ���������

7KXV� 'HSXW\ 6SHQOH NQHZ WKH WZR IDFWRUV WKH FRXUW QRZ VD\V
MXVWLILHG WKH EORRG GUDZ³EXW KH ODFNHG SUREDEOH FDXVH WR DUUHVW 1HUR
IRU 2:,� +H LQIHUHQWLDOO\ ODFNHG UHDVRQDEOH VXVSLFLRQ WR HYHQ FRQGXFW
ILHOG VREULHW\ WHVWV� 6HH 6WDWH Y� 'RWVRQ� 1R� ����$3����� XQSXEOLVKHG
VOLS RS� ���� �� �:, $SS 1RY� ��� ����� �DGPLQLVWHULQJ ILHOG VREULHW\
WHVWV UHTXLUHV UHDVRQDEOH VXVSLFLRQ D SHUVRQ RSHUDWHG ZKLOH
LQWR[LFDWHG�� 1RWDEO\� 'HSXW\ 6SHQOH KDG WKH FORVHVW FRQWDFW ZLWK
1HUR� DQG VXEVWDQFH XVH ZDV DEVHQW IURP KLV LQYHVWLJDWLRQ�
REVHUYDWLRQV� DQG UHSRUW�

,Q FRQWUDVW� 6HUJHDQW .XUW]KDOV VSHQW QR WLPH ZLWK 0U� 1HUR�
$QG KH NQHZ RQO\ WZR DGGLWLRQDO IDFWV XQNQRZQ E\ 6SHQOH�

���1HUR·V YHKLFOH KDG EHHQ IRXQG QHDU WKH DUHD 6SHQOH� 1HUR� DQG
*XWKPDQ VHDUFKHG WKDW PRUQLQJ �������� $SS� ����� DQG

���1HUR·V SUREDWLRQ 8$ WHVW UHVXOWV FDPH EDFN SRVLWLYH IRU WKUHH
FRQWUROOHG VXEVWDQFHV� �������� ([KLELW ´�µ ´�

.XUW]KDOV· NQRZOHGJH WKDW 1HUR·V YHKLFOH ZDV IRXQG FKDQJHG
QRWKLQJ� (YHU\RQH NQHZ WKH YHKLFOH ZDV RXW WKHUH� 1HUR DGPLWWHG WR
LW� 6SHQOH� 1HUR DQG *XWKPDQ VHDUFKHG IRU LW� 7KH\ MXVW FRXOG QRW ILQG
LW LQ WKH GDUN� 6R� .XUW]KDOV· NQRZOHGJH RI WKH IRXQG YHKLFOH GLG QRW
SRVLWLRQ KLP DQ\ GLIIHUHQWO\ WKDQ 6SHQOH�

%XW .XUW]KDOV· NQRZOHGJH WKDW 1HUR·V 8$ WHVWHG SRVLWLYH IRU
WKUHH FRQILUPHG VXEVWDQFHV FKDQJHG HYHU\WKLQJ� ,W VXGGHQO\ WLHG GUXJ
XVH WR WKH LQFLGHQW� %HIRUH KH OHDUQHG DERXW WKH 8$ WHVW UHVXOWV�
.XUW]KDOV RQO\ NQHZ ZKDW 6SHQOH NQHZ� $QG 6SHQOH KDG QRW HYHQ
FRQGXFWHG ILHOG VREULHW\ WHVWV� 7KXV� LW ZDV RQO\ DIWHU .XUW]KDOV

����

driving with a revoked license and criminal damage to property. And

he included no indication of substance use in his report.

In addition, erratic driving around Monarch Paving alone is not

reasonably suspect because Guthman testified anyone would have

difficulty driving around the plant in the dark because of the barriers
and complexity of navigating the property. (109:89).

Thus, Deputy Spenle knew the two factors the court now says
justified the blood draw -but he lacked probable cause to arrest Nero
for OW. He inferentially lacked reasonable suspicion to even conduct
field sobriety tests. See StateU. Dotson, No. 2019AP1082, unpublished
slip op. 111, 15 (WI App Nov. 24, 2020) (administering field sobriety
tests requires reasonable suspicion a person operated while

intoxicated). Notably, Deputy Spenle had the closest contact with

Nero, and substance use was absent from his investigation,
observations, and report.

And he knew only two additional facts unknown by Spenle:

(2) Nero's probation UA test results came back positive for three
controlled substances. (192:13; Exhibit "3" ")

nothing. Everyone knew the vehicle was out there. Nero admitted to
it. Spenle, Nero and Guthman searched for it. They just could not find
it in the dark. So, Kurtzhals' knowledge of the found vehicle did not
position him any differently than Spenle.

three confirmed substances changed everything. It suddenly tied drug
use to the incident. Before he learned about the UA test results,
Kurtzhals only knew what Spenle knew. And Spenle had not even
conducted field sobriety tests. Thus, it was only after Kurtzhals

positive UA test. Spenle arrested Nero for non-drug-related offenses:

In contrast, Sergeant Kurtzhals spent no time with Mr. Nero.

(1) Nero's vehicle had been found near the area Spenle, Nero, and
Guthman searched that morning (193:12; App. 139); and

Kurtzhals' knowledge that Nero's vehicle was found changed

But Kurtzhals' knowledge that Nero's UA tested positive for

-26-
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OHDUQHG RI WKH SRVLWLYH 8$ WHVW WKDW KH KDG SUREDEOH FDXVH WR MXVWLI\
WKH EORRG GUDZ�

7KHUHIRUH� ZLWKRXW WKH SRVLWLYH 8$ WHVW� .XUW]KDOV ODFNHG
SUREDEOH FDXVH WR MXVWLI\ WKH EORRG GUDZ DQG WKXV KDG QR LQGHSHQGHQW
VRXUFH WR REWDLQ WKH HYLGHQFH�

1HUR·V FDVH UHVHPEOHV WKH UHFHQW FDVH 6WDWH Y� 5RGQH\ -� 2IWH�
ZKHQ WKLV &RXUW DSSOLHG WKH H[FOXVLRQDU\ UXOH LQ DIILUPLQJ
VXSSUHVVLRQ RI DOO SK\VLFDO HYLGHQFH WDLQWHG E\ D �WK $PHQGPHQW
YLRODWLRQ LQ DQ 2:, FDVH� 6WDWH Y� 5RGQH\ -� 2IWH� 1R�
����$3�����&5� XQSXEOLVKHG VOLS RS� �:,� $SS� $SULO ��� ������

,Q 2IWH� WKH GHIHQGDQW PRYHG IRU VXSSUHVVLRQ RI HYLGHQFH
VXSSRUWLQJ WKH 2:, ��QG� FRXQW EHFDXVH DXWKRULWLHV REWDLQHG HYLGHQFH
DIWHU YLRODWLQJ KLV )LIWK $PHQGPHQW ULJKWV �QR 0LUDQGD ZDUQLQJ��
$IWHU VWRSSLQJ 2IWH� DXWKRULWLHV GHWDLQHG KLP LQ D ORFNHG VTXDG FDU
DQG REWDLQHG LQFULPLQDWLQJ VWDWHPHQWV� 1R 0LUDQGD ZDUQLQJV ZHUH
JLYHQ� 7KHQ DXWKRULWLHV REWDLQHG DGGLWLRQDO HYLGHQFH� ILHOG VREULHW\
WHVW UHVXOWV DQG EORRG WHVW UHVXOWV� ,G� ����� ��� 7KH &RXUW RI $SSHDOV
DIILUPHG WKH FLUFXLW FRXUW·V GHFLVLRQ VXSSUHVVLQJ DOO HYLGHQFH WKDW ZDV
GHULYHG DIWHU WKH )LIWK $PHQGPHQW YLRODWLRQ²WKLV LQFOXGHG 2IWH·V
VWDWHPHQWV� WKH ILHOG VREULHW\ WHVW UHVXOWV� DQG KLV EORRG WHVW UHVXOWV�
,G�� ����

/LNH LQ 2IWH� LQ 1HUR·V FDVH� WKHUH ZDV D )LIWK $PHQGPHQW
YLRODWLRQ �XVH RI D FRPSHOOHG SUREDWLRQ VWDWHPHQW�� DQG WKXV� DV LQ
2IWH� DOO HYLGHQFH REWDLQHG IURP WKDW SRLQW IRUZDUG VKRXOG EH
VXSSUHVVHG EHFDXVH WKH 6WDWH FDQQRW GHPRQVWUDWH LW ZRXOG KDYH
REWDLQHG WKH EORRG WHVW UHVXOWV ZLWKRXW WKH 8$ WHVW�

,Q WXUQ� 1HUR DVNV WKLV &RXUW WR FRQFOXGH WKH 6WDWH IDLOHG WR
PHHW LWV EXUGHQ OLNH RXWFRPH LQ 6WDWH Y� 4XLJOH\� ���� :, $SS ��� ����
��� :LV� �G ���� ��� 1�:��G ���� ,Q 4XLJOH\� WKLV &RXUW ORRNHG
LQWHQWO\ DW WKH 6WDWH·V DUJXPHQW DQG DVNHG� ZRXOG WKH 6WDWH UHDOO\
KDYH REWDLQHG WKLV HYLGHQFH ZLWKRXW FRQVLGHULQJ WKH LPSHUPLVVLEOH
FRPSHOOHG VWDWHPHQW" $QG WKLV &RXUW DQVZHUHG QR� /LNHZLVH� LQ 1HUR·V
FDVH WKH 6WDWH ZRXOG QRW KDYH REWDLQHG WKH HYLGHQFH �EORRG WHVW

����

learned of the positive UA test that he had probable cause to justify

the blood draw.

probable cause to justify the blood draw and thus had no independent

source to obtain the evidence.

when this Court applied the exclusionary rule in affirming

suppression of all physical evidence tainted by a 5th Amendment

In Ofte, the defendant moved for suppression of evidence
supporting the OWI (2nd) count because authorities obtained evidence
after violating his Fifth Amendment rights (no Miranda warning).
After stopping Ofte, authorities detained him in a locked squad car
and obtained incriminating statements. No Miranda warnings were
given. Then authorities obtained additional evidence: field sobriety
test results and blood test results. Id. 1112, 19. The Court of Appeals
affirmed the circuit court's decision suppressing all evidence that was

statements, the field sobriety test results, and his blood test results.

Like in Ofte, in Nero's case, there was a Fifth Amendment

violation (use of a compelled probation statement); and thus, as in

Ofte, all evidence obtained from that point forward should be

suppressed because the State cannot demonstrate it would have
obtained the blood test results without the UA test.

In turn, Nero asks this Court to conclude the State failed to

meet its burden like outcome in State v. Quigley, 2016 WI App 53, 146,

intently at the State's argument and asked: would the State really

have obtained this evidence without considering the impermissible

compelled statement? And this Court answered no. Likewise, in Nero's
case the State would not have obtained the evidence (blood test

-27-

Therefore, without the positive UA test, Kurtzhals lacked

Nero's case resembles the recent case State V. Rodney J. Ofte,

violation in an OWI case. State V. Rodney J. Ofte, No.
2021AP1302-CR, unpublished slip op. (WI. App. April 21, 2022).

derived after the Fifth Amendment violation-this included Ofte's

Id., 119.

370 Wis. 2d 702, 883 N. W.2d 139. In Quigley, this Court looked
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UHVXOWV� ZLWKRXW FRQVLGHULQJ WKH LPSHUPLVVLEOH 8$ WHVW�

,Q 4XLJOH\� WKH GHIHQGDQW FRQIHVVHG WR VH[ RIIHQVHV GXULQJ DQ
LQWHUURJDWLRQ E\ D GHWHFWLYH� DQG KH ODWHU FRQIHVVHG WR D VHFRQG VHW RI
RIIHQVHV ZKHQ TXHVWLRQHG E\ KLV SUREDWLRQ RIILFHU� 7KLV &RXUW IRXQG
WKDW WKH VWDWH IDLOHG WR VKRZ WKDW HYLGHQFH REWDLQHG DIWHU WKH
VWDWHPHQW WR WKH 3�2� ZDV ´GHULYHG IURP D OHJLWLPDWH VRXUFH ZKROO\
LQGHSHQGHQW RIµ WKDW VWDWHPHQW� DV UHTXLUHG E\ .DVWLJDU Y� 8QLWHG
6WDWHV� ��� 8�6� ��� �������

4XLJOH\ ZDV RQ SUREDWLRQ ZKHQ LQYHVWLJDWHG DERXW KLV
UHODWLRQVKLS ZLWK WKH YLFWLP� 3�5�� ,Q DQ LQLWLDO LQWHUYLHZ 4XLJOH\
DGPLWWHG WR YDULRXV VH[XDO RIIHQVHV LQYROYLQJ 35 WR WKH LQYHVWLJDWLQJ
GHWHFWLYH� 7KHQ� DIWHU KLV DUUHVW� 4XLJOH\ ZDV IRUFHG WR JLYH D
VWDWHPHQW WR SUREDWLRQ� ,Q WKDW VWDWHPHQW� 4XLJOH\ LQFOXGHG
LQIRUPDWLRQ DERXW D VHFRQG VHULHV RI DVVDXOWV DJDLQVW 3�5�� 7KLV VHFRQG
VHW RI DVVDXOWV RFFXUUHG LQ )HEUXDU\ ����� 4XLJOH\ ZDV WROG� FRQVLVWHQW
ZLWK 6WDWH Y� 6SDHWK� ���� :, ��� ��� :LV� �G ���� ��� 1�:��G ����
DQG 6WDWH Y� 6DKV� ���� :, ��� ��� :LV� �G ���� ��� 1�:��G ��� WKDW
´QRQH RI WKLV LQIRUPDWLRQ FRXOG EH XVHG DJDLQVW KLP LQ FULPLQDO
SURFHHGLQJV�µ ���� :, $SS ��� ����

5HJDUGOHVV� DV LQ 1HUR·V FDVH� LQIRUPDWLRQ WLHG WR WKH SUREDWLRQ
VWDWHPHQW JRW FRQYH\HG WR LQYHVWLJDWRUV DQG ZDV XVHG DJDLQVW 4XLJOH\
DV DQ LQYHVWLJDWRU\ OHDG� 7ZR GD\V DIWHU 4XLJOH\ PDGH KLV SUREDWLRQ
VWDWHPHQW� SUREDWLRQ VHQW 4XLJOH\
V VWDWHPHQW WR WKH SURVHFXWRU� 7KH
SURVHFXWRU WKHQ DVNHG WKH GHWHFWLYH WR LQWHUYLHZ WKH YLFWLP� 3�5��
DJDLQ� :KHQ WKH GHWHFWLYH UH�LQWHUYLHZHG 3�5�� VKH WROG KLP DERXW D
WKLUG VHW RI DVVDXOWV E\ 4XLJOH\ IURP ����� 7KHUHDIWHU� WKH VWDWH
FKDUJHG 4XLJOH\ ZLWK WKHVH ���� DVVDXOWV� ,G� ����������

,Q 4XLJOH\� WKH 6WDWH DFNQRZOHGJHG WKDW 35 ZDV UHLQWHUYLHZHG
EHFDXVH RI 4XLJOH\·V SUREDWLRQ VWDWHPHQW EXW WKH VWDWH DUJXHG LW KDG
DQ LQGHSHQGHQW VRXUFH� VSHFLILFDOO\� WKDW 3�5� ZRXOG KDYH EHHQ
UH�LQWHUYLHZHG DW VRPH XQVSHFLILHG ODWHU WLPH� 7KH FLUFXLW FRXUW ZDV

����

results) without considering the impermissible UA test.

In Quigley, the defendant confessed to sex offenses during an

interrogation by a detective; and he later confessed to a second set of

offenses when questioned by his probation officer. This Court found
that the state failed to show that evidence obtained after the
statement to the P.O was "derived from a legitimate source wholly

States, 406 U.S. 441 (1972).

Quigley was on probation when investigated about his

admitted to various sexual offenses involving PR to the investigating
detective. Then, after his arrest, Quigley was forced to give a
statement to probation. In that statement, Quigley included
information about a second series of assaults against P.R.. This second
set of assaults occurred in February 2012. Quigley was told, consistent
with State v. Spaeth, 2012 WI 95, 343 Wis. 2d 220, 819 N. W.2d 769,
and State v. Sahs, 2013 WI 51, 347 Wis. 2d 641, 832 N. W.2d 80, that
"none of this information could be used against him in criminal
proceedings." 2016 WI App 53, 114.

Regardless, as in Nero's case, information tied to the probation
statement got conveyed to investigators and was used against Quigley
as an investigatory lead. Two days after Quigley made his probation
statement, probation sent Quigley's statement to the prosecutor. The

prosecutor then asked the detective to interview the victim, P.R.,

again. When the detective re-interviewed P.R., she told him about a

third set of assaults by Quigley from 2011. Thereafter, the state

because of Quigley's probation statement but the state argued it had
an independent source: specifically, that P.R. would have been

re-interviewed at some unspecified later time. The circuit court was

independent of" that statement, as required by Kastigar v. United

relationship with the victim, P.R.. In an initial interview Quigley

charged Quigley with these 2011 assaults. Id. (1116-19).

In Quigley, the State acknowledged that PR was reinterviewed

-28-
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XQFRQYLQFHG DQG IRXQG LW GLG QRW NQRZ ´ZKHWKHU LW ZDV WUXHµ WKDW WKH
GHWHFWLYH ZRXOG KDYH GRQH VR� ,G� ����

0RUH LPSRUWDQWO\� WKLV &RXUW FRQFOXGHG WKDW HYHQ LI WKH
GHWHFWLYH WHVWLILHG WKDW KH KDG LQWHUYLHZHG 3�5� LQGHSHQGHQW RI
4XLJOH\·V VWDWHPHQW� LW ZRXOG QRW KDYH EHHQ HQRXJK� EHFDXVH
´FRQFOXVRU\ GHQLDOV RI XVH RU GHULYDWLYH XVH DUH LQVXIILFLHQW WR PHHW WKH
JRYHUQPHQW·V EXUGHQ�µ ,G� ���� FLWLQJ 8QLWHG 6WDWHV Y� +DPSWRQ� ���
)��G ����� ���� ���WK &LU� ������� 6XFK LV WKH FDVH KHUH�

+HUH� OLNHZLVH� WKH 6WDWH PXVW FODLP WKDW .XUW]KDOV KDG
UHTXHVWHG WKH EORRG WHVW LQGHSHQGHQW RI 1HUR·V SRVLWLYH 8$ WHVW ZKLFK
LV OLNHZLVH D FRQFOXVRU\ GHQLDO RI XVH RI 1HUR·V 8$ WHVW UHVXOW� $QG LW
GHQLHV WKH HYLGHQFH� 7KH HYLGHQFH VKRZV .XUW]KDOV ZDLWHG XQWLO KH
OHDUQHG RI 1HUR·V 8$ WHVW UHVXOW EHIRUH KH UHTXHVWHG WKH EORRG WHVW�
.XUW]KDOV FRXOG KDYH UHTXHVWHG D EORRG WHVW IURP 1HUR EDVHG VROHO\ RQ
6SHQOH·V REVHUYDWLRQ RI 1HUR EHLQJ GLVRULHQWDWHG DQG WKH RSHUDWLRQ RI
WKH YHKLFOH LQ WKDW ORFDWLRQ DW WKDW WLPH� %RWK WKRVH IDFWV ZHUH NQRZQ
ZKHQ 1HUR ZDV ERRNHG LQ MDLO DQG QR EORRG WHVW ZDV UHTXHVWHG� +H ZDV
DUUHVWHG DW ���� DP DQG WKH EORRG WHVW ZDVQ·W UHTXHVWHG XQWLO ���� SP
WKDW DIWHUQRRQ� 1R ILHOG WHVWV ZHUH SHUIRUPHG� 1R DGGLWLRQDO
LQWHUYLHZV ZHUH FRQGXFWHG� 1RWKLQJ FKDQJHG H[FHSW WKH NQRZOHGJH RI
1HUR·V SRVLWLYH 8$ WHVW� WKXV WKH 6WDWH·V GHQLDO RI XVLQJ WKDW 8$ WHVW WR
MXVWLI\ WKH EORRG GUDZ LV D FRQFOXVRU\ GHQLDO LQVXIILFLHQW WR PHHW WKH
JRYHUQPHQW·V EXUGHQ� 7KH VDPH DV ZDV WKH FDVH LQ 4XLJOH\�

7KXV� DV LQ 4XLJOH\� WKH 6WDWH KHUH FDQQRW PHHW LWV EXUGHQ WR
HVWDEOLVK DQ LQGHSHQGHQW VRXUFH� DQG WKH &RXUW PD\ SURSHUO\
VXSSUHVV WKH EORRG WHVW EHFDXVH LW LV GHULYDWLYH HYLGHQFH RI D )LIWK
$PHQGPHQW YLRODWLRQ�

&� %HFDXVH 7ULDO &RXQVHO IDLOHG WR SUHVHQW FRUURERUDWLQJ
HYLGHQFH WR VXSSRUW WKH FUHGLELOLW\ RI 0U� 1HUR·V YHUVLRQ
RI HYHQWV� 0U� 1HUR ZDV GHQLHG WKH HIIHFWLYH DVVLVWDQFH RI

����

unconvinced and found it did not know "whether it was true" that the

detective would have done so. Id. 153.

More importantly, this Court concluded that even if the

detective testified that he had interviewed P.R. independent of

Quigley's statement, it would not have been enough, because

"conclusory denials of use or derivative use are insufficient to meet the
government's burden." Id. 154, citing United States v. Hampton, 775

requested the blood test independent of Nero's positive UA test which

learned of Nero's UA test result before he requested the blood test.

Kurtzhals could have requested a blood test from Nero based solely on
Spenle's observation of Nero being disorientated and the operation of

the vehicle in that location at that time. Both those facts were known

when Nero was booked in jail and no blood test was requested. He was

arrested at 5:30 am and the blood test wasn't requested until 1:45 pm

that afternoon. No field tests were performed. No additional

interviews were conducted. Nothing changed except the knowledge of

government's burden. The same as was the case in Quigley.

Thus, as in Quigley, the State here cannot meet its burden to

establish an independent source, and the Court may properly
suppress the blood test because it is derivative evidence of a Fifth
Amendment violation.

C. Because Trial Counsel failed to present corroborating
evidence to support the credibility of Mr. Nero's version

of events, Mr. Nero was denied the effective assistance of

-29-

F.2d 1479, 1487 (11th Cir. 1985)). Such is the case here.

Here, likewise, the State must claim that Kurtzhals had

is likewise a conclusory denial of use of Nero's UA test result. And it

denies the evidence. The evidence shows Kurtzhals waited until he

Nero's positive UA test, thus the State's denial of using that UA test to

justify the blood draw is a conclusory denial insufficient to meet the

Case 2023AP000543 Brief of Appellant Filed 09-08-2023 Page 29 of 35

https://www.wicourts.gov/ca/opinion/DisplayDocument.pdf?content=pdf&seqNo=169815#page=22
https://www.wicourts.gov/ca/opinion/DisplayDocument.pdf?content=pdf&seqNo=169815#page=22
https://scholar.google.com/scholar_case?case=9891408606870756630


FRXQVHO�

&RQWUDU\ WR WKH FLUFXLW FRXUW·V UXOLQJ� 1HUR SURYLGHG VXIILFLHQW
JURXQGV IRU WKH FLUFXLW FRXUW WR JUDQW D KHDULQJ RQ KLV FODLP RI
LQHIIHFWLYH DVVLVWDQFH RI FRXQVHO� +HUH� 7ULDO &RXQVHO SHUIRUPHG
GHILFLHQWO\ EHFDXVH KH IDLOHG WR VXEVWDQWLDWH 0U� 1HUR·V YHUVLRQ RI
HYHQWV E\ SUHVHQWLQJ FROODERUDWLQJ ZLWQHVVHV� 7KDW GHILFLHQW
SHUIRUPDQFH ZHDNHQHG WKH GHIHQVH·V RQO\ VWUDWHJ\ WR FRQYLQFH WKH MXU\
RI 0U� 1HUR·V DFFRXQW RI HYHQWV� WKXV SUHMXGLFLQJ 0U� 1HUR�

%RWK WKH 8QLWHG 6WDWHV DQG :LVFRQVLQ &RQVWLWXWLRQ JXDUDQWHH
WKH ULJKW WR HIIHFWLYH DVVLVWDQFH RI FRXQVHO IRU DOO FULPLQDO GHIHQGDQWV�
8�6� &RQVW� $PHQGV� 9, DQG ;,9� :LV� &RQVW� DUW� ,� � �� 'HIHQGDQWV
PXVW VDWLVI\ D WZR�SURQJ WHVW WR SURYH LQHIIHFWLYH DVVLVWDQFH RI FRXQVHO�
6WULFNODQG Y� :DVKLQJWRQ� ��� 8�6� ���� ���� ��� 6� &W� ����� �� /�
(G��G ��� ������� $ GHIHQGDQW PXVW ILUVW SURYH FRXQVHO SHUIRUPHG
GHILFLHQWO\� ,G�� VHH H�J�� 6WDWH Y� /H0HUH� ���� :, ��� � ��� ��� :LV� �G
���� ��� 1�:��G ���� 1H[W� WKH GHIHQGDQW PXVW VKRZ WKH GHILFLHQW
SHUIRUPDQFH FDXVHG WKHP WR VXIIHU SUHMXGLFH� 6WULFNODQG� ��� 8�6� DW
���� 6HH DOVR 6WDWH Y� (FNHUW� ��� :LV� �G ���� ���� ��� 1�:��G ���
�&W� $SS� ������

)LUVW� 1HUR PXVW SRLQW WR 7ULDO &RXQVHO·V VSHFLILF DFWLRQ RU
LQDFWLRQ ZKLFK IHOO ´RXWVLGH WKH ZLGH UDQJH RI SURIHVVLRQDOO\ FRPSHWHQW
DVVLVWDQFH�µ WR VDWLVI\ WKH GHILFLHQF\ SURQJ� 6WULFNODQG Y� :DVKLQJWRQ�
��� 8�6� ���� ���� ��� 6� &W� ����� �� /� (G��G ��� ������� $OO FRXQVHO
EHQHILW IURP D SUHVXPSWLRQ WKDW WKHLU FRQGXFW IHOO ZLWKLQ D UHDVRQDEOH
UDQJH� 6HH 6WULFNODQG� ��� 8�6� DW ����

1H[W� WR GHPRQVWUDWH SUHMXGLFH� 0U� 1HUR ´PXVW VKRZ WKDW WKHUH
LV D UHDVRQDEOH SUREDELOLW\ WKDW� EXW IRU FRXQVHO
V XQSURIHVVLRQDO HUURUV
�GHILFLHQF\�� WKH UHVXOW RI WKH SURFHHGLQJ ZRXOG KDYH EHHQ GLIIHUHQW� $
UHDVRQDEOH SUREDELOLW\ LV D SUREDELOLW\ VXIILFLHQW WR XQGHUPLQH
FRQILGHQFH LQ WKH RXWFRPH�µ 6HH 6WULFNODQG� ��� 8�6� DW ����

7KH WULDO FRXUW UHIXVHG WR JUDQW DQ HYLGHQWLDU\ KHDULQJ RQ 1HUR·V
LQHIIHFWLYH DVVLVWDQFH RI FRXQVHO FODLP� +RZHYHU� WKH FLUFXLW FRXUW PXVW

����

counsel.

Contrary to the circuit court's ruling, Nero provided sufficient

grounds for the circuit court to grant a hearing on his claim of

ineffective assistance of counsel. Here, Trial Counsel performed

deficiently because he failed to substantiate Mr. Nero's version of
events by presenting collaborating witnesses. That deficient
performance weakened the defense's only strategy to convince the jury

of Mr. Nero's account of events, thus prejudicing Mr. Nero.

Both the United States and Wisconsin Constitution guarantee

the right to effective assistance of counsel for all criminal defendants.
U.S. Const. Amends. VI and XIV; Wis. Const. art. I, § 7. Defendants
must satisfy a two-prong test to prove ineffective assistance of counsel.
Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 80 L.
Ed. 2d 674 (1984). A defendant must first prove counsel performed

624, 879 N. W.2d 580. Next, the defendant must show the deficient
performance caused them to suffer prejudice. Strickland, 466 U.S. at

First, Nero must point to Trial Counsel's specific action or
inaction which fell "outside the wide range of professionally competent
assistance," to satisfy the deficiency prong. Strickland v. Washington,

benefit from a presumption that their conduct fell within a reasonable
range. See Strickland, 466 U.S. at 689.

Next, to demonstrate prejudice, Mr. Nero "must show that there
is a reasonable probability that, but for counsel's unprofessional errors
(deficiency), the result of the proceeding would have been different. A

reasonable probability is a probability sufficient to undermine
confidence in the outcome." See Strickland, 466 U.S. at 694.

The trial court refused to grant an evidentiary hearing on Nero's
ineffective assistance of counsel claim. However, the circuit court must

deficiently. Id.; see e.g., State v. LeMere, 2016 WI 41, 1 25, 368 Wis. 2d

687. See also State v. Eckert, 203 Wis. 2d 497, 506, 553 N. W.2d 539

(Ct. App. 1996).

466 U.S. 668, 690, 104 S. Ct. 2052, 80 L. Ed.2d 674 (1984). All counsel
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KROG DQ HYLGHQWLDU\ KHDULQJ ZKHQ D PRWLRQ DOOHJHV IDFWV RQ LWV IDFH
ZKLFK ZRXOG HQWLWOH WKH GHIHQGDQW WR UHOLHI� 6WDWH Y� %HQWOH\� ��� :LV�
�G ���� ���� ��� 1�:��G �� �������

+HUH� EHFDXVH 0U� 1HUR DOOHJHV VXIILFLHQW IDFWV WR UDLVH
TXHVWLRQV RI IDFW DV WR D VKRZLQJ RI GHILFLHQW SHUIRUPDQFH DQG
SUHMXGLFH DQ HYLGHQWLDU\ KHDULQJ RQ WKLV PRWLRQ LV SURSHU� $OVR�
EHFDXVH 0U� 1HUR DOOHJHV VXIILFLHQW IDFWV WR UDLVH TXHVWLRQV RI IDFW
UHJDUGLQJ H[FOXGLQJ WKH EORRG WHVW UHVXOWV� DQ HYLGHQWLDU\ KHDULQJ
RQ WKDW LVVXH PD\ EH KHOG DW WKH VDPH WLPH�

7KHUHIRUH� 0U� 1HUR DVNV WKLV &RXUW WR JUDQW DQ HYLGHQWLDU\
KHDULQJ RQ WKLV PRWLRQ�

7ULDO &RXQVHO·V GHILFLHQW SHUIRUPDQFH SUHMXGLFHG 0U� 1HUR
EHFDXVH LW UHVXOWHG LQ QR WHVWLPRQ\ FRUURERUDWLQJ 0U� 1HUR·V YHUVLRQ RI
HYHQWV� $QG WKH 2:, FRXQW KLQJHG HQWLUHO\ RQ WKH MXU\ EHOLHYLQJ 0U�
1HUR·V YHUVLRQ� %HFDXVH ERWK WKH 6WDWH·V YHUVLRQ DQG 0U� 1HUR·V
YHUVLRQ RI HYHQWV UHTXLUHG WKH MXU\ WR PDNH UHDVRQDEOH FLUFXPVWDQWLDO
LQIHUHQFHV� DQ\ DGGLWLRQDO WHVWLPRQ\ FRUURERUDWLQJ 1HUR·V DFFRXQW
FRXOG KDYH WLSSHG WKH VFDOHV� %XW ZLWKRXW SUHVHQWLQJ DQ\
FRUURERUDWLQJ HYLGHQFH� 0U� 1HUR·V YHUVLRQ RI HYHQWV UHPDLQHG OLPLWHG
E\ KLV FUHGLELOLW\� 7KXV� IDLOXUH WR SUHVHQW WKLV FRUURERUDWLQJ HYLGHQFH
GHQLHG 0U� 1HUR RI WKH HIIHFWLYH DVVLVWDQFH RI FRXQVHO�

%HFDXVH 0U� 1HUR UHDVRQDEO\ H[SHFWHG 7ULDO &RXQVHO WR SUHVHQW
HYLGHQFH FRUURERUDWLQJ KLV WHVWLPRQ\� 7ULDO &RXQVHO·V IDLOXUH WR GR VR
FRQVWLWXWHV GHILFLHQW SHUIRUPDQFH� 7ULDO &RXQVHO IDLOHG WR SUHVHQW WZR
SLHFHV RI FRUURERUDWLQJ HYLGHQFH� ��� WHVWLPRQ\ IURP 1HUR·V IULHQGV
FRUURERUDWLQJ KLV WHVWLPRQ\� DQG ��� HYLGHQFH WKDW 1HUR·V FDU VWLOO KDG
JDV LQ LW�

0U� 1HUR PXVW SRLQW WR 7ULDO &RXQVHO·V VSHFLILF DFWLRQ RU LQDFWLRQ
ZKLFK IHOO ´RXWVLGH WKH ZLGH UDQJH RI SURIHVVLRQDOO\ FRPSHWHQW
DVVLVWDQFH�µ WR VDWLVI\ WKH GHILFLHQF\ SURQJ� 6WULFNODQG Y� :DVKLQJWRQ�
��� 8�6� ���� ���� ��� 6� &W� ����� �� /� (G��G ��� ������� 7R VKRZ DQ

����

hold an evidentiary hearing when a motion alleges facts on its face
which would entitle the defendant to relief, State v. Bentley, 201 Wis.

Here, because Mr. Nero alleges sufficient facts to raise
questions of fact as to a showing of deficient performance and
prejudice an evidentiary hearing on this motion is proper. Also,

because Mr. Nero alleges sufficient facts to raise questions of fact

regarding excluding the blood test results, an evidentiary hearing

on that issue may be held at the same time.

Therefore, Mr. Nero asks this Court to grant an evidentiary

hearing on this motion.

Trial Counsel's deficient performance prejudiced Mr. Nero
because it resulted in no testimony corroborating Mr. Nero's version of
events. And the OWI count hinged entirely on the jury believing Mr.

Nero's version. Because both the State's version and Mr. Nero's

version of events required the jury to make reasonable circumstantial

inferences, any additional testimony corroborating Nero's account

could have tipped the scales. But without presenting any

corroborating evidence, Mr. Nero's version of events remained limited

by his credibility. Thus, failure to present this corroborating evidence
denied Mr. Nero of the effective assistance of counsel.

Because Mr. Nero reasonably expected Trial Counsel to present
evidence corroborating his testimony, Trial Counsel's failure to do so
constitutes deficient performance. Trial Counsel failed to present two
pieces of corroborating evidence: (1) testimony from Nero's friends
corroborating his testimony, and (2) evidence that Nero's car still had

gas in it.

Mr. Nero must point to Trial Counsel's specific action or inaction

which fell "outside the wide rangeof professionally competent
assistance," to satisfy the deficiency prong. Strickland v. Washington,

466 U.S. 668, 690, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). To show an

2d 303, 310, 548 N. W.2d 50 (1996).
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DWWRUQH\
V GHILFLHQW FRQGXFW� ´WKH GHIHQGDQW PXVW VKRZ WKDW FRXQVHO
V
UHSUHVHQWDWLRQ IHOO EHORZ DQ REMHFWLYH VWDQGDUG RI UHDVRQDEOHQHVV�µ ,G�
DW ���²��� 7KH 6L[WK $PHQGPHQW GRHV QRW VSHFLI\ D FHUWDLQ GHJUHH RI
HIIHFWLYHQHVV� ,G� DW ������� 5DWKHU� DQ DWWRUQH\·V SHUIRUPDQFH LV
PHDVXUHG VLPSO\ DJDLQVW� ´UHDVRQDEOHQHVV XQGHU SUHYDLOLQJ
SURIHVVLRQDO QRUPV�µ ,G� DW ���� ,Q WKLV FDVH� IDLOLQJ WR REMHFW RU REWDLQ
LQFRQVLVWHQW VWDWHPHQWV ZDV XQUHDVRQDEOH XQGHU SUHYDLOLQJ
SURIHVVLRQDO QRUPV�

,Q DGGLWLRQ� 7ULDO &RXQVHO IDLOHG WR LQWURGXFH DQ\ DGGLWLRQDO
HYLGHQFH WR FRUURERUDWH 0U� 1HUR·V DFFRXQW RI HYHQWV� 0RVW QRWDEO\�
7ULDO &RXQVHO QHYHU HPSKDVL]HG WKDW 0U� 1HUR·V FDU VWLOO KDG IXHO LQ LW
ZKHQ DXWKRULWLHV IRXQG LW� 7KH RIILFHU GURYH LW RXW RI WKH ILHOG DIWHU LW
ZDV XQVWXFN� ������� $SS� ����� 7KLV IDFW VXSSRUWV 1HUR·V DVVHUWLRQ
WKDW KH OHIW KLV YHKLFOH RQ KLV RZQ DFFRUG WR FDOO KLV IULHQGV³QRW RXW RI
FROG�GULYHQ QHFHVVLW\ DV WKH 6WDWH FODLPHG� +H VWLOO KDG KHDW DQG FRXOG
KDYH VOHSW LQ KLV FDU� ,Q FRQWUDVW� WKH 6WDWH·V YHUVLRQ DOOHJHV KH JRW FROG
LQ KLV FDU VR KH OHIW DQG VRXJKW KHOS� ������������� $SS� ������� %XW LI
1HUR VWLOO KDG JDV WR KHDW KLV FDU� ZK\ ZRXOG KH QHHG WR OHDYH DQG VHHN
KHOS" %HFDXVH 7ULDO &RXQVHO LQWURGXFHG QR FRUURERUDWLQJ HYLGHQFH�
WKLV UHDVRQDEOH GRXEW QHYHU PDGH LW WR WKH MXU\·V FRQVLGHUDWLRQ�

2Q LWV RZQ� IDLOXUH WR DGG WKLV IDFW IRU WKH MXU\·V FRQVLGHUDWLRQ
PD\ QRW EH GHILFLHQW SHUIRUPDQFH� EXW FRPELQHG ZLWK WKH IDLOXUH WR
SUHVHQW 0U� 1HUR·V IULHQGV FRUURERUDWLQJ KLV YHUVLRQ RI HYHQWV� LW
GHPRQVWUDWHV 7ULDO &RXQVHO SUHVHQWHG QR VXSSRUWLQJ HYLGHQFH RI 0U�
1HUR·V DFFRXQW RI HYHQWV� 7KDW RPLVVLRQ OHIW 0U� 1HUR·V IDWH GHSHQGHQW
RQ KLV RZQ OLPLWHG FUHGLELOLW\� $QG 1HUR·V VWRU\ QHHGHG EROVWHULQJ�
7ULDO &RXQVHO·V IDLOXUH WR EROVWHU KLV FUHGLELOLW\ ZLWK DYDLODEOH HYLGHQFH
WKXV FRQVWLWXWHG GHILFLHQW SHUIRUPDQFH�

7KH FLUFXLW FRXUW HPSKDVL]HG WKDW WKH IDLOXUH WR DWWDFK DQ
DIILGDYLW IURP 1HUR RU DIILGDYLWV IURP KLV IULHQGV PDGH KLV
SRVWFRQYLFWLRQ FODLPV FRQFOXVRU\� +RZHYHU� 1HUR·V FODLPV GR QRW
UHTXLUH DQ DIILGDYLW� 6HH 6WDWH Y� %URZQ� ���� :, ���� � ��� ��� :LV�
�G ���� ��� 1�:��G ���� $QG WKH FLUFXLW FRXUW SULPDULO\ HPSKDVL]HG

����

attorney's deficient conduct, "the defendant must show that counsel's

representation fell below an objective standard of reasonableness." Id.

at 687-88. The Sixth Amendment does not specify a certain degree of

effectiveness. Id. at 687-88. Rather, an attorney's performance is
measured simply against: "reasonableness under prevailing
professional norms." Id. at 688. In this case, failing to object or obtain

inconsistent statements was unreasonable under prevailing

professional norms.

In addition, Trial Counsel failed to introduce any additional

evidence to corroborate Mr. Nero's account of events. Most notably,

Trial Counsel never emphasized that Mr. Nero's car still had fuel in it

when authorities found it. The officer drove it out of the field after it

was unstuck. (192:9; App. 103). This fact supports Nero's assertion

that he left his vehicle on his own accord to call his friends not out of
cold-driven necessity as the State claimed. He still had heat and could
have slept in his car. In contrast, the State's version alleges he got cold
in his car so he left and sought help. (109:177-178; App. 82-83). But if
Nero still had gas to heat his car, why would he need to leave and seek
help? Because Trial Counsel introduced no corroborating evidence,
this reasonable doubt never made it to the jury's consideration.

On its own, failure to add this fact for the jury's consideration
may not be deficient performance; but combined with the failure to
present Mr. Nero's friends corroborating his version of events, it

demonstrates Trial Counsel presented no supporting evidence of Mr.

Nero's account of events. That omission left Mr. Nero's fate dependent

on his own limited credibility. And Nero's story needed bolstering.

Trial Counsel's failure to bolster his credibility with available evidence

thus constituted deficient performance.

The circuit court emphasized that the failure to attach an

affidavit from Nero or affidavits from his friends made his

require an affidavit. See State v. Brown, 2006 WI 100, 1 62, 293 Wis.

postconviction claims conclusory. However, Nero's claims do not

2d 594, 716 N. W.2d 906. And the circuit court primarily emphasized
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WKDW QR DIILGDYLW IURP 1HUR ZDV LQFOXGHG� ,Q WXUQ� 1HUR·V FODLPV DORQH
MXVWLILHG DQ HYLGHQWLDU\ KHDULQJ� DQG DGGLWLRQDO FRUURERUDWLQJ
WHVWLPRQ\ IURP KLV IULHQGV FRXOG EH SUHVHQWHG DW WKDW KHDULQJ�

7KXV� 0U� 1HUR DOOHJHV VXIILFLHQW IDFWV WR GHPRQVWUDWH GHILFLHQW
SHUIRUPDQFH�

%HFDXVH QHLWKHU WKH 6WDWH QRU 0U� 1HUR SUHVHQWHG HYLGHQFH
VXEVWDQWLDWLQJ WKH SUHFLVH VHTXHQFH RI HYHQWV RQ WKH QLJKW RI WKH
LQFLGHQW� DQG EHFDXVH 0U� 1HUR·V DFTXLWWDO GHSHQGHG RQ WKH MXU\
EHOLHYLQJ KLV YHUVLRQ RI HYHQWV� IDLOXUH WR EROVWHU KLV FUHGLELOLW\
SUHMXGLFHG 0U� 1HUR� 7KH DPRXQW RI VXSSRUW QHHGHG WR WLS WKH
FUHGLELOLW\ VFDOHV LV XQNQRZQ� 1HLWKHU SDUW\ KDG DQ H\HZLWQHVV WR
HYHQWV� 1HLWKHU SDUW\ KDG SK\VLFDO HYLGHQFH FRQILUPLQJ WKHLU DFFRXQWV�
7KH 6WDWH SURGXFHG QR HYLGHQFH WR GHPRQVWUDWH 0U� 1HUR VOHSW LQ KLV
FDU� JRW FROG� DQG WKHQ OHIW WR ILQG KHOS� $OO WKH HYLGHQFH ZDV
FLUFXPVWDQWLDO� 7KXV� WKH VOLJKWHVW DPRXQWV RI FRUURERUDWLQJ HYLGHQFH
PLJKW KDYH WLSSHG WKH VFDOHV�

:LWK WKDW LQ PLQG� 0U� 1HUR DVNHG 7ULDO &RXQVHO WR KDYH KLV
IULHQGV WHVWLI\ RQ KLV EHKDOI� DQG� DW D PLQLPXP� WKH IULHQGV ZRXOG
KDYH FRUURERUDWHG 1HUR·V YHUVLRQ RI HYHQWV� %XW OHIW WR KLV RZQ HIIRUWV�
0U� 1HUR ODFNHG WKH FUHGLELOLW\� GXH WR KLV SULRU FRQYLFWLRQV� WR
VLQJOH�KDQGHGO\ FRQYLQFH WKH MXU\� +H QHHGHG KHOS� :LWK WKDW KHOS� WKH
MXU\ FRXOG KDYH JRWWHQ H\HZLWQHVV DFFRXQWV³WKH RQO\ H\HZLWQHVV
DFFRXQWV LW ZRXOG KDYH KHDUG� $QG WKRVH H\HZLWQHVV DFFRXQWV�
EROVWHULQJ 0U� 1HUR·V FUHGLELOLW\ DQG WKH FUHGLELOLW\ RI KLV YHUVLRQ RI
HYHQWV� FUHDWHV D UHDVRQDEOH SUREDELOLW\ RI D GLIIHUHQW RXWFRPH� 7KXV�
IDLOXUH WR SURGXFH RU LQYHVWLJDWH WKLV HYLGHQFH SUHMXGLFHG 0U� 1HUR�

)LQDOO\� KDG 7ULDO &RXQVHO SUHVHQWHG HYLGHQFH WKDW 1HUR·V FDU
VWLOO KDG JDV LQ LW DW WKH WLPH 'HSXW\ 9HUQRQ ORFDWHG WKH YHKLFOH� LW
ZRXOG KDYH SODFHG GRXEW RQ WKH 6WDWH·V WKHRU\ WKDW 1HUR VRXJKW KHOS
EHFDXVH KH JRW FROG DIWHU VOHHSLQJ LQ KLV FDU� %HFDXVH WKH 6WDWH ODFNHG
DQ\ FRUURERUDWLQJ HYLGHQFH WR LWV DFFRXQW RI HYHQWV� WKLV HYLGHQFH
XQGHUPLQLQJ WKH 6WDWH·V WKHRU\ FRXSOHG ZLWK FRUURERUDWLQJ ZLWQHVV
WHVWLPRQ\ FRXOG WLS WKH VFDOHV LQ 1HUR·V IDYRU�

����

that no affidavit from Nero was included. In turn, Nero's claims alone
justified an evidentiary hearing, and additional corroborating
testimony from his friends could be presented at that hearing.

Thus, Mr. Nero alleges sufficient facts to demonstrate deficient
performance.

Because neither the State nor Mr. Nero presented evidence

substantiating the precise sequence of events on the night of the

incident, and because Mr. Nero's acquittal depended on the jury

believing his version of events, failure to bolster his credibility

prejudiced Mr. Nero. The amount of support needed to tip the

credibility scales is unknown. Neither party had an eyewitness to

events. Neither party had physical evidence confirming their accounts.

The State produced no evidence to demonstrate Mr. Nero slept in his

car, got cold, and then left to find help. All the evidence was

circumstantial. Thus, the slightest amounts of corroborating evidence

might have tipped the scales.

With that in mind, Mr. Nero asked Trial Counsel to have his
friends testify on his behalf; and, at a minimum, the friends would
have corroborated Nero's version of events. But left to his own efforts,
Mr. Nero lacked the credibility, due to his prior convictions, to

single-handedly convince the jury. He needed help. With that help, the

jury could have gotten eyewitness accounts the only eyewitness
accounts it would have heard. And those eyewitness accounts,

bolstering Mr. Nero's credibility and the credibility of his version of

events, creates a reasonable probability of a different outcome. Thus,

failure to produce or investigate this evidence prejudiced Mr. Nero.

Finally, had Trial Counsel presented evidence that Nero's car

still had gas in it at the time Deputy Vernon located the vehicle, it

would have placed doubt on the State's theory that Nero sought help

because he got cold after sleeping in his car. Because the State lacked

any corroborating evidence to its account of events, this evidence

undermining the State's theory coupled with corroborating witness

testimony could tip the scales in Nero's favor.
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7KXV� WKLV &RXUW PD\ SURSHUO\ GHWHUPLQH 0U� 1HUR FDQ HVWDEOLVK
SUHMXGLFH³D UHDVRQDEOH SUREDELOLW\ RI D GLIIHUHQW RXWFRPH DV LW
SHUWDLQV WR WKH WZR IHORQ\ FRXQWV�

&21&/86,21

)RU WKH UHDVRQV JLYHQ DERYH� WKH FLUFXLW FRXUW·V RUGHU GHQ\LQJ
0U� 1HUR·V PRWLRQ IRU UHFRQVLGHUDWLRQ DQG D QHZ WULDO VKRXOG EH
UHYHUVHG DQG WKH FDVH VKRXOG EH UHPDQGHG IRU IXUWKHU SURFHHGLQJV�

5HVSHFWIXOO\ 6XEPLWWHG�

'DWHG WKLV �WK GD\ RI 6HSWHPEHU �����

(OHFWURQLFDOO\ VLJQHG E\ -RQDWKDQ '� *XQGHUVRQ

-RQDWKDQ '� *XQGHUVRQ
6WDWH %DU 1R� �������

*81'(5621 	 *81'(5621� //3�
��� -XQFWLRQ 5G� 6XLWH ����

0DGLVRQ� :, �����
������������

-RQ#JJODZRIILFH�FRP
&RXQVHO IRU 'HIHQGDQW�$SSHOODQW

����

Thus, this Court may properly determine Mr. Nero can establish

prejudice a reasonable probability of a different outcome as it

pertains to the two felony counts.

CONCLUSION

For the reasons given above, the circuit court's order denying
Mr. Nero's motion for reconsideration and a new trial should be
reversed and the case should be remanded for further proceedings.

Respectfully Submitted,

day of September 2023.
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58/( ����������G� &(57,),&$7,21

, KHUHE\ FHUWLI\ WKDW WKLV EULHI FRQIRUPV WR WKH UXOHV FRQWDLQHG LQ 5XOH

����������E� �EP� DQG �F� IRU D EULHI� 7KH OHQJWK RI WKLV EULHI LV �����

ZRUGV�

(OHFWURQLFDOO\ VLJQHG E\ -RQDWKDQ '� *XQGHUVRQ

-RQDWKDQ '� *XQGHUVRQ

6WDWH %DU 1R� �������

*81'(5621 	 *81'(5621� //3�
��� -XQFWLRQ 5G� 6XLWH ����

0DGLVRQ� :, �����
������������

-RQ#JJODZRIILFH�FRP
&RXQVHO IRU 'HIHQGDQW�$SSHOODQW
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