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INTRODUCTION

Deciding this case as Petitioners want would require this Court
to dispense with indispensable rules that distinguish the judiciary
from the political branches. Petitioners” strategic delay should make
their case a nonstarter, and it precludes the rushed schedule they have
proposed. Johnson decides the issues here, and there is no basis for
revisiting them. If Johnson was the problem that Petitioners make it
out to be, then where were Petitioners in Johnson? And why did the
Governor, Senate Democrats, and Citizen Mathematicians argue
things the other way in Johnson? Because this case isn’t about contigu-
ity or belated separation-of-powers claims. Petitioners have said what
they want: more Democrats in the Legislature. Pet. 5. And they’ve
now asked this Court to backdoor that political goal as part of a rem-
edy for their meritless claims. The state and federal Constitutions do
not empower this Court to redistrict “anew,” contra Evers Br.32; they
do not empower this Court to “prohibit the litigants” from basic dis-
covery and factfinding, contra Citizen-Math. Br.51; and they certainly
do not empower this Court “to make a political judgment cloaked in
the veneer of neutrality,” Johnson v. Wis. Elections Comm’n (Johnson I),
2021 WI 87, 186, 399 Wis. 2d 623, 967 N.W.2d 469 (Hagedorn, J., con-

curring). The petition should be dismissed.
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ARGUMENT
L. Johnson III's districts are constitutionally contiguous.

A. Petitioners’ contiguity claim is barred.

Petitioners and Intervenors-Petitioners ignore the procedural
flaws precluding relief for their belated redistricting claims. They
have nothing to say about standing, laches, preclusion, and estoppel.
See Legis. Br.19-26; Memo. ISO Mot. Dismiss 12-27.1

1. Petitioners lack standing for the statewide remedy they seek.
Legis. Br.19-20. Some do not even claim to live in an allegedly non-
contiguous district, let alone a municipal island. Id. Harms from re-

awi

districting are “district specific,” “result[ing] from the boundaries” of
the voter’s “particular district.” Gill v. Whitford, 138 S. Ct. 1916, 1930
(2018). Contrary to Citizen Mathematicians’ passing suggestion (at 1,
6, 17), residing in a district “adjacent to” or “neighboring” an alleg-
edly unlawful district presents no cognizable injury. Sinkfield v. Kelley,
531 U.S. 28, 29-31 (2000) (per curiam).

Even Petitioners in districts with municipal islands cannot

identify an injury for standing. See Foley-Ciccantelli v. Bishop’s Grove

1 See Sens. Opp. to Pet.23-26 (raising laches and impermissible collateral
attack); Legis. Amicus Br.13-20 (same); Legis. Amicus Br.13-19, Wright v. Wis. Elec-
tions Comm’n, No. 2023AP1412-OA (same and claim preclusion); Clarke v. Wis. Elec-
tions Comm’n, 2023 WI 70, 2023 WL 6564041, at *6 & nn.6-7 (Ziegler, C.J., dissent-
ing) (raising claim and issue preclusion, and arguing there is no “legal basis or
procedural mechanism for this court to once again re-examine these maps”); id. at
*13 (Grassl Bradley, J., dissenting) (raising laches); id. at *16 & n.35 (Hagedorn, J.,
" “collateral attack” on Johnson “[p]rocedur-

"

dissenting) (arguing Petitioners
ally . .. may be impermissible”).
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Condo. Ass'n, 2011 W1 36, 140 & n.17, 333 Wis. 2d 402, 797 N.W.2d 789.
Without citation, Petitioners claim (at 29) that noncontiguous districts
have “real representational consequences” because “[l]egislators are
less likely . .. to interact with constituents residing in disconnected
pieces of their district.” Petitioners must prove that (they haven't).
Even if they could, it is not their injury to raise unless they live in the
allegedly “disconnected pieces.”

It beggars belief that sparsely populated municipal islands are
causing Petitioners harm. See Legis. Br.18 & App.4-11 (roughly one-
third of allegedly noncontiguous municipal islands contain zero peo-
ple, and more than 80% contain 20 or fewer people); cf. Teigen v. Wis.
Elections Comm'n, 2022 WI 64, 125, 403 Wis. 2d 607, 976 N.W.2d 519
(standing exists under vote dilution/pollution theory only where “the
level of pollution is high enough”). Water does not prevent legislators
from interacting with constituents on the “disconnected” Washington
Island in AD1 and Madeline Island in AD74.2 Ice does not stop legis-
lative aid to bus constituents from ice-surrounded islands to school in
Bayfield.? Here too, invisible district lines do not stop legislators or
voters from traveling between municipalities and nearby municipal

islands. If a legislator can represent Wisconsin’s northern districts,

2 Press Release, Joel Kitchens, AD1, Death’s Door BBQ (Sept. 1, 2017),
https://perma.cc/5SWI9K-LD76; @beth_rep, Twitter (July 22, 2022, 10:04 AM),
https://perma.cc/P5SWY-82VN.

3 See Susan Saulny, Across the Bay, on a School Bus Wearing Skis, N.Y. Times
(Feb. 22, 2008), https://archive.ph/Q2k20; accord Wis. Stat. §121.58(2)(d).
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spanning hundreds of miles, a legislator can represent the Town of
Middleton’s municipal islands in AD80, spanning only a few miles.
Likewise, a legislator can represent the entire Town of Lawrence or
City of De Pere (AD2), including their nearby islands, just as local of-
ficials do. Local supervisors represent “disconnected” wards every
day.

2. Preclusion and judicial estoppel require dismissal too. Legis.
Br.22-26. Citizen Mathematicians did not “arguel[] that districts con-
taining detached territory were unconstitutionally noncontiguous”
before Johnson I, as they now claim (at 15 n.6). They acknowledged
early in Johnson that municipal islands are constitutionally permissi-
ble. See Citizen-Math. Br.13, Johnson, No. 2021AP1450-OA (Oct. 25,
2021) (“literal contiguity” is “not require[d]” for municipal “islands”);
Citizen-Math. Br.13-14 (Nov. 1, 2021) (same). Then, weeks before John-
son 1, all parties—including the Governor, Senate Democrats, and Cit-
izen Mathematicians—stipulated they were constitutionally permis-
sible:

Contiguity for state assembly districts is satisfied when a
district boundary follows the municipal boundaries. Mu-
nicipal “islands” are legally contiguous with the munici-
pality to which the “island” belongs.

Joint Stip. of Facts & Law 15 20 (Nov. 4, 2021). And in December
2021, parties proposed remedial plans with municipal islands and ar-

gued they were constitutionally contiguous. See Evers Br.17 (Dec. 15,

2021); Citizen-Math. Br.27-28 (Dec. 15, 2021); Evers Districts Map,
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LTSB, https://bit.ly/3Fmc4UB; Citizen-Math. Districts Map, LTSB,
https://bit.ly/3FtI22U. Preclusion and judicial estoppel bars relitigat-
ing that issue now. See Evers Br.6 (all parts “must be physically con-
nected”); Citizen-Math. Br.7 (same).

“Law of the case” does not excuse parties’ failure in Johnson to
raise their newfound contiguity arguments, as Citizen Mathemati-
cians now contend (at 15 n.6). If they were so sure of their contiguity
arguments, then they could and should have pressed them in Johnson,
not belatedly here. See State v. Moeck, 2005 WI 57, 1428, 31, 280 Wis.
2d 277,695 N.W.2d 783 (law of the case “properly disregarded” where
court “erred as a matter of law”); State v. Stuart, 2003 WI 73, 124, 262
Wis. 2d 620, 664 N.W.2d 82 (law of the case may be overcome where
“cogent, substantial, and proper reasons exist,” including “errone-
ous” decision). And yet, parties never took that opportunity. They did
not move for reconsideration of Johnson I. See Wis. Stat. §809.64; City
of Cedarburg v. Hansen, 2020 WI 45, 391 Wis. 2d 671, 943 N.W.2d 544
(per curiam) (granting reconsideration to modify opinion where
Court “overlooked” precedent). They did not object to any proposed
remedial maps on contiguity grounds. They did not move to reopen
Johnson III. See Wis. Stat. §806.07; Dietrich v. Elliott, 190 Wis. 2d 816,
823, 528 N.W.2d 17 (Ct. App. 1995). They instead filed this collateral
attack more than a year later. Judicial estoppel bars such “manipula-
tive perversion of the judicial process.” State v. Petty, 201 Wis. 2d 337,
354, 548 N.W.2d 817 (1996).
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B. Petitioners’ contiguity claim fails on the merits.

Petitioners maintain (at 16) that districts with municipal islands
are unconstitutionally noncontiguous because they do not “physi-
cally touch” other parts of the district. But they abandon their own
rule for physical islands, removing AD89 from their initial list of al-
legedly noncontiguous districts. Clarke Br.15 n.1. Petitioners” rule,
with its convenient exception, is contrary to precedent, text, and his-
torical practice.

1. Stare decisis forecloses Petitioners’ contiguity claim.

Ruling for Petitioners requires overruling Johnson’s contiguity
holdings. Yet “stare decisis” appears nowhere in their papers. In-
stead, they mischaracterize Johnson’s contiguity holdings as dicta.
Evers Br.14-15; Clarke Br.21-22. Any arguments about overcoming
stare decisis are forfeited. See Bilda v. County of Milwaukee, 2006 WI
App 57, 120 n.7, 292 Wis. 2d 212, 713 N.W.2d 661.

Johnson’s contiguity holdings are precedential. See Wis. Just. In-
itiative, Inc. v. Wis. Elections Comm’'n, 2023 WI 38, 19138-42, 407 Wis.
2d 87, 990 N.W.2d 122 (Hagedorn, J., concurring). Johnson I held that
detached portions of municipalities are “legally contiguous even if
the area around the island is part of a different district.” 2021 WI 87,
q36; see Citizen-Math. Br.3-4 (recognizing the Court so “held”). The
Court twice again held that districts with municipal islands are con-
stitutionally contiguous when adopting proposed remedies with dis-

tricts containing municipal islands. See Legis. Br.26-28; Johnson v. Wis.
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Elections Comm’n (Johnson II), 2022 WI 14, 199, 36, 400 Wis. 2d 626, 971
N.W.2d 402; Johnson v. Wis. Elections Comm’n (Johnson I1I), 2022 W1 19,
970, 401 Wis. 2d 198, 972 N.W.2d 559. These holdings cannot be re-
duced to dicta as though they were “not essential to the determination
of the issues” before the Court. State v. Sartin, 200 Wis. 2d 47, 60 n.7,
546 N.W.2d 449 (1996). They were essential to deciding the question
of lawful remedies. See Johnson I, 2021 WI 87, 134; Johnson 11, 2022 WI
14, 199, 36; Johnson 111, 2022 W1 19, 70.

Petitioners and Intervenors-Petitioners suggest Johnson’s conti-
guity discussions were too short to make them precedential holdings.
Evers Br.15; Clarke Br.21; Citizen-Math. Br.14. But Johnson specifically
rejected Petitioners” newfound position that municipal islands are
noncontiguous. Johnson 1, 2021 WI 87, {36 (citing Prosser v. Elections
Bd., 793 E. Supp. 859, 866 (W.D. Wis. 1992) (three-judge court)). And
Johnson’s understandable brevity, given precedent and practice, “isno
reason to disregard [its] holdings and in fact indicates the Court
deemed [what it said] adequate treatment to give this issue.” Schacht
v. United States, 398 U.S. 58, 64 (1970).

That holding should be “scrupulously” followed. Hinrichs v.
DOW Chem. Co., 2020 WI 2, 166, 389 Wis. 2d 669, 937 N.W.2d 37. Ac-
cepting Petitioners’” “end run around stare decisis” would “under-
mine[] our common law tradition of fidelity to precedent.” Est. of Gen-
rich v. OHIC Ins., 2009 WI 67, 85, 318 Wis. 2d 553, 769 N.W.2d 481

(Walsh Bradley, J., concurring in part and dissenting in part).
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Petitioners offer no legitimate justification to depart from Johnson’s
three contiguity holdings, so stare decisis forecloses their contiguity
claim. Legis. Br.28-29.

2. Petitioners ignore §4’s whole text and history.

a. Focusing exclusively on the word “contiguous,” Petitioners
and Intervenors-Petitioners fail to see that Article IV, §4’s first
“bounded by” clause and the second “contiguous territory” clause
work as building blocks. And the Court must consider “contiguous”
not “in isolation” but as part of that “entire text.” Brey v. State Farm
Mut. Auto. Ins., 2022 W1 7, 113, 400 Wis. 2d 417, 970 N.W.2d 1. The
“bounded by” clause is specific to particular counties, towns, and
wards. The “contiguous territory” clause then speaks to how multiple
counties, towns, or wards might be combined to form one district. A
district can be “bounded by” Door County, including Washington Is-
land, but it cannot then combine Door County with faraway Douglas
County without violating the “contiguous territory” clause. Legis.
Br.29-34. Similarly, §5’s “contiguous territory” clause prohibits com-
bining two Milwaukee assembly districts with a third Madison as-
sembly district to form a single senate district. See State ex rel. Reynolds
v. Zimmerman, 23 Wis. 2d 606, 607, 128 N.W.2d 16 (1964) (per curiam)
(adopting remedial plan where “[t]he territory of individual senate
districts consists of contiguous assembly districts” (emphasis added)).

Petitioners collapse §4's separate clauses, such that a district

“bounded by” municipal lines would simultaneously violate the
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“contiguous territory” clause if those municipal lines include munic-
ipal islands. That interpretation unnecessarily brings the clauses into
conflict. It ignores that municipalities are the object of only the
“bounded by” clause; the object of the contiguity clause is different—
“territory.” The “territory” contemplated in §4 is the combination of
existing “governmental entities,” whether different counties or
towns, stitched together to form an equally populated district. See H.
Rupert Theobald, Equal Representation: A Study of Legislative and Con-
gressional Apportionment in Wisconsin, Wis. Blue Book 71, 199 (1970).4
Unlike Petitioners’ reading, Johnson’s contiguity rule gives effect to all
of §4. See, e.g., Appling v. Walker, 2014 W1 96, 123, 358 Wis. 2d 132, 853
N.W.2d 888 (constitutional “language is read where possible to give
reasonable effect to every word”).

b. Johnson’s contiguity rule, moreover, is the one with historical
support. Parties” observations about the State’s first legislative dis-
tricts, Clarke Br.19-20; Citizen-Math. Br.10-11, do not preclude politi-
cally contiguous municipal islands that resulted from annexation

soon after the State’s founding.> The Legislature incorporated the City

* Accord James Barclay, New Universal English Dictionary 871 (1835) (Terri-
tory: “in Geography, an extent or compass of land, within the bounds, or belong-
ing to the jurisdiction, of any state, city, or other division of a country”); Noah
Webster, An American Dictionary of the English Language 831 (1842) (similar); 3 John
Ogilvie, The Imperial Dictionary of the English Language 336 (1885) (similar).

5 Likewise, the Apportionment Act of 1842, ch. 47, §2, 5 Stat. 491, did not
purport to preclude districting municipal islands with their municipalities. See
Clarke Br.18-19; Citizen-Math. Br.12-13. Debates concerned Congress’s power to
require single-member districts, not contiguity. See, e.g., Cong. Globe, 27th Cong.,
2d Sess. App. 340 (Rep. Davis); id. at 493 (Sen. Huntington).
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of Madison “between portions of the town of Madison” in 1856, leav-
ing five “separated portions of the town.” Town of Blooming Grove v.
City of Madison, 275 Wis. 342, 346, 81 N.W.2d 721 (1957); see Ch. 75,
Laws of 1856. And legislators have long represented those “separated
portions.” See, e.g., Wis. Legis. Reference Libr., The Wisconsin Blue
Book 232 (1933) (Rep. Baker) (representing Town of Madison and var-
ious other Dane County towns in then-AD3).® Rowboat districts
drawn in 1861 likewise confirm that “contiguous territory” was never
understood as “physically touching” as Petitioners posit. See Legis.
Br.36-37.

Similarly, ratification debates Petitioners highlight are con-
sistent with Johnson. Contiguity arose when delegates debated com-
bining counties into one district. They ultimately approved an amend-
ment giving Calumet and Manitowoc Counties different representa-
tives, given concerns that a legislator from one county would not “be
sufficiently familiar with the local wants and interest of [the other]
county to represent it properly.” Journal of the Convention to Form a

Constitution for the State of Wisconsin 363 (1848) (Delegate Reed)

¢ Petitioners contend (at 27) that not all alleged noncontiguities are munic-
ipalislands and contend that islands in AD53 are “just part of the City of Oshkosh”
surrounded by the City of Oshkosh in AD54. The argument highlights the further
factfinding required. It appears some or all of these islands were previously part
of the Town of Algoma and annexed by Oshkosh after 2010, or are part of discon-
nected wards in AD53, or both. See Cooperative Plan Between City of Oshkosh & Town
of Algoma at 8 (2004), https://perma.cc/H845-M5TX (discussing “staged expansion”
of Oshkosh into Algoma); “City of Oshkosh,” Municipal Ward Maps, Winnebago
County (2022), https://perma.cc/MFV5-AXVK. The islands keep wards whole and,
if previously part of Algoma, are a function of Johnson’s least-changes remedy.
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(Clarke App.26). They were separated by “a dense forest” and “a
swamp through which there was no road, and which was wholly im-
passible,” id. at 365 (Delegate Featherstonhaugh) (Clarke App.28).

Apply those concerns to municipal islands, and the logic runs
in the opposite direction. Including municipal islands ensures that
districts remain “bounded by” their municipal lines, ensuring that the
same voters are represented by the same government officials at the
state and local levels. See State ex rel. Att'y Gen. v. Cunningham, 81 Wis.
440, 51 N.W. 724, 730 (1892).

3. Petitioners misread “contiguous.”

Even considering only the word “contiguous,” Petitioners’ rule
that “contiguity” means “all parts of a district physically touch, with
no detached pieces” is contrary to the text and precedent. Clarke
Br.16; see also Citizen-Math. Br.7; Evers Br.6

a. When interpreting “the plain meaning” of constitutional text,
Wis. Just. Initiative, 2023 WI 38, 122, the Court’s “approach is not ‘lit-
eralistic,”” Brey, 2022 WI 7, q11. The Court will adopt a provision’s
“fair meaning,” id., over a construction that is “too strict[] and lit-
eral[],” Chicago & Nw. Ry. Co. v. Forest County, 95 Wis. 80, 70 N.W. 77,
78 (1897), or “would lead to an absurd or unreasonable result,” Kayden
Indus. v. Murphy, 34 Wis. 2d 718, 732, 150 N.W.2d 447 (1967). Here,
Johnson’s reading is the fair meaning, making sense of the whole text,

and consistent with dictionary definitions and early legislative acts
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around the time of ratification that understood “contiguous” as
“near” or “close” to. Legis. Br.35-36 & n.4.

Petitioners’ “literalistic interpretation” of contiguity, based on
cherry-picked definitions and historical sources, would “border on
the absurd.” Teigen, 2022 WI 64, 62; see Clarke Br.16-17; Citizen-
Math. Br.9; Evers Br.8-9. Under Petitioners” “physically touching” in-
terpretation, Door County’s Washington and Chambers Islands in
AD1 and Ashland County’s Madeline and Rocky Islands in AD74—
each surrounded by water —are unconstitutionally noncontiguous. So
too are AD4, AD56-AD57, and AD90, separated by the Fox River;
AD9, AD14, and AD17-AD19, separated by the Menomonee River;
AD49, AD51, ADS85, and AD96, separated by the Wisconsin River;
and AD10 and AD23, separated by the Milwaukee River, among
many others. Yet none appears on Petitioners’ list of allegedly non-
contiguous districts.

Instead, Petitioners gerrymander their contiguity rule to exempt
parts of districts “separated by water.” Clarke Br.24 n.3. Citizen Math-
ematicians explain (at 8 n.4) that “an actual island surrounded by wa-
ter” is contiguous because it “can be reached from any other point in
the same district without crossing into another district’s territory.” By
that measure, Kenosha and Green Bay are contiguous via Lake Mich-
igan; Vilas and Crawford Counties are contiguous via the Wisconsin
River; and even Anchorage, Alaska, and Miami, Florida, are contigu-

ous.
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But “contiguous” does not mean one thing for physical islands
and another for municipal islands. Petitioners’ convenient exception
is not in their cited dictionaries or the Wisconsin Constitution. For
good reason—imagine if Door County’s Washington Island were dis-
tricted with Kenosha; someone in Door County could reach Kenosha
by boat “without crossing into another district’s territory,” Citizen-
Math. Br.8 n.4. It would pass Petitioners’ test, but it would not result
in “contiguous territory,” as the two are nowhere “near” or “close.”

b. Precedent also goes against Petitioners. The Court held three
times over in Johnson that districts with municipal islands are consti-
tutionally contiguous, and those holdings are precedential. Supra Part
I.B.1. Before Johnson, the Prosser court also held that the Wisconsin
Constitution does not require “literal contiguity” given Wisconsin’s
history. 793 F. Supp. at 863, 866. Petitioners would have this Court
unnecessarily pit those precedents against earlier cases. See Clarke
Br.20-21; Citizen-Math. Br.11-12; Evers Br.6-8.

Petitioners rely predominantly on Chicago & North Western Rail-
way Co. v. Town of Oconto, 50 Wis. 189, 6 N.W. 607, 607-09 (1880), hold-
ing that a newly organized town cannot consist of “separate, de-
tached, and remote bodies of territory.” In dicta, the Court noted new
towns with detached territory would “restrict” the Legislature’s abil-
ity to redistrict. Id. at 609. But Town of Blooming Grove later limited
Town of Oconto to “the original organization of a town,” as opposed to

islands later resulting after “a town has been validly organized.” 275
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Wis. at 345 (emphasis added). Town of Blooming Grove confirmed that
towns like the Town of Madison might be divided “into separate
parts” as a result of annexation by nearby cities. Id. at 345-48; see The-
obald, supra, at 200 (noting annexations “superseded” Town of
Oconto’s holding). As for redistricting those separate parts, Town of
Blooming Grove cited with approval Wis. Stat. §4.04(2) (1957), which
provided that “territory annexed to a city becomes a part of the as-
sembly district of which the ward in which it is incorporated forms a
part.” Id. at 348. In other words, redistricting may simply follow mu-
nicipal lines, including those changed by annexation.

Petitioners next point to State ex rel. Lamb v. Cunningham, 83
Wis. 90, 53 N.W. 35, 57 (1892), where the Court observed that §4 “re-
quires that each assembly district must consist of contiguous terri-
tory” and “cannot be made up of two or more pieces of detached ter-
ritory.” Lamb did not consider the contiguity of municipal islands.
And its language about “detached territory” is consistent with John-
son—tfaraway counties or municipalities cannot be combined in a sin-
gle district, but politically contiguous towns or wards may be. Supra
Part I.B.2.

And Petitioners rely on Town of Wilson v. City of Sheboygan, 2020
WI 16, 118, 390 Wis. 2d 266, 938 N.W.2d 493, which the Legislature
addressed (at 37). Petitioners do not grapple with the preceding dec-
ades of precedent and resulting municipal islands that are now a fea-

ture of municipalities across the State. See, e.g., Town of Lyons v. City of
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Lake Geneva, 56 Wis. 2d 331, 336, 202 N.W.2d 228 (1972) (““contiguous’
does not always mean the land must be touching”); N. Pac. Ry. Co. v.
Douglas County, 145 Wis. 288, 130 N.W. 246, 248 (1911) (“strictly
speaking,” contiguous is “more properly” used to signify “near to but
not touching” than “touching on or bounded by”); Hennessy v. Doug-
las County, 99 Wis. 129, 74 N.W. 983, 985 (1898) (defining adjacent as
“lying near, close to, or contiguous, but not actually touching” and
adjoining as “touching or contiguous”).” A redistricting plan takes
those municipalities as it finds them. Legis. Br.38. Town of Wilson does
not purport to retroactively invalidate those existing annexations; it
does not even categorically preclude them prospectively. 2020 WI 16,
q19. And it certainly does not change the meaning of Wisconsin’s con-
stitution as it was understood when ratified.

Finally, Petitioners claim out-of-state precedent gives contigu-
ous its “literal meaning.” Puzzlingly, they lead with a decision from
the island archipelago State of Hawai'i that did not even define con-
tiguity. Clarke Br.24 (quoting Kawamoto v. Okata, 868 P.2d 1183, 1186
n.7 (Haw. 1994)). In any event, case law of other states “obviously is
not binding” on this Court. State v. Muckerheide, 2007 WI 5, 146, 298
Wis. 2d 553, 725 N.W.2d 930; accord Att’y Gen. ex rel. Bashford v.

Barstow, 4 Wis. 567, 758 (1855). Those out-of-state authorities do not

7 Town of Wilson also does not address the municipal islands that are Peti-
tioners” principal complaint. The municipal islands in Dane County’s AD80 and
AD47 were once whole towns. Those towns have been reduced to an archipelago
of islands after organization of and annexation by the City of Madison and others.
See Town of Blooming Grove, 275 Wis. at 345; Ch. 75, Laws of 1856.
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consider contiguity of annexed municipal islands. Nor is Wisconsin
the “national outlier.” Citizen-Math. Br.18. As Petitioners
acknowledge (at 28 & nn.10-13), portions of Tennessee, Massachu-
setts, and Pennsylvania districts are not touching, despite the latter
States’ constitutions having “contiguous territory” provisions. Mass.
Const. amends., art. 101, §§1-2; Pa. Const. art. II, §16.

4. Municipal islands appropriately balance §4’s
competing criteria.

Even if the Court were to adopt Petitioners’ interpretation, dis-
tricts with municipal islands still permissibly balance the Constitu-
tion’s redistricting provisions. Petitioners agree that the “bounded
by” clause “is not an inflexible requirement, and at times, splitting
municipal boundaries is necessary to adhere to the one person, one
vote, principle.” Clarke Br.37 (cleaned up); see Dem.-Sens. Br.24; see
also Citizen-Math. Br.32 n.9 (literal contiguity “could require splitting
wards and municipalities”). The same must be true of the “contiguous
territory” clause.

Applied here, municipal islands are permissible because they
follow municipal or ward lines, even if they require sacrificing Peti-
tioners” version of contiguity. That “delicate balancing of competing
considerations” is inherent in redistricting. Bethune-Hill v. Va. State Bd.
of Elections, 580 U.S. 178, 187 (2017). For example, circled below is a

Town of Ledgeview municipal island in AD88:
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Fox Valley Assembly Districts, LTSB, https://perma.cc/8CVL-W38D.
This island is one of the largest, containing roughly 250 people. Legis.
App.10. It can be dissolved into AD2 without upsetting population
equality requirements, but doing so requires splitting the Town of
Ledgeview between two districts. If all of Ledgeview were put into
AD2, that would upset population equality requirements (with its
roughly 8,800 people®) and leave actually “[non]contiguous terri-

tory,” with nothing connecting the Town of Glenmore to the south
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with Bellevue to the north in ADS8S.

8 See Town of Ledgeview, Brown County, Wisconsin, U.S. Census Bureau,

https://perma.cc/FM2Q-ZBCT.
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If, as Petitioners acknowledge, §4’s requirements sometimes re-
quire balancing, then this Court has no basis to strike that balance
anew after Johnson.

II.  Petitioners’ separation-of-powers claim fails.

Petitioners concede (at 53) that, just like the “other parties” in
this case, the Legislature and Governor “both will have the ability to
propose plans for the Court’s consideration.” That concession dashes
their separation-of-powers claim. In proposing remedial plans in
Johnson, the Governor and the Legislature were parties in the judicial
process. And in selecting among those least-changes remedies, this
Court was an adjudicator, not a lawmaker.

A. Petitioners’ separation-of-powers claim is barred.

Petitioners have not asserted any personal stake in their sepa-
ration-of-powers claim sufficient for standing; even if they could, the
claim is barred by laches, preclusion, and estoppel. See Legis. Br.41-
42; Memo. ISO Mot. Dismiss 18-27. Governor Evers and the Demo-
cratic Senators allege Johnson encroached on their constitutional law-
making roles, but the Court was not “lawmaking” in Johnson. See infra
Parts I1.B, III.A. Nor have they explained why the Court could remedy
that injury now, having failed to raise any separation-of-powers claim
during or shortly after Johnson, consistent with Wis. Stat. §806.07. See
Legis. Br.41-42; Memo. ISO Mot. Dismiss 25-27. Likewise, Petitioners
lack standing to assert a generalized grievance about the Court’s ex-

ercise of judicial power. See Teigen, 2022 WI 64, {1213-14 (Walsh
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Bradley, J., dissenting). And they offer no reason why this Court
should belatedly revisit the settled holding in Johnson, making this
case the exception to procedural bars that would apply in any other
case. See Trump v. Biden, 2020 W1 91, 32, 394 Wis. 2d 629, 951 N.W.2d
568; Legis. Br.41-42; Memo. ISO Mot. to Dismiss 18-27.

B. Petitioners’ separation-of-powers claim is meritless.

Petitioners and Intervenors-Petitioners fundamentally misun-
derstand the nature of the relief awarded in Johnson. This Court did
not “legislate.” Dem.-Sens. Br.17. It did not enact any “law.” Clarke
Br.31. Nor was there any “judicial override” of the Governor’s veto.
Evers Br.24; see Citizen-Math. Br.20-23. Rather, this Court “issue[d] [a]
mandatory injunction[], an equitable remedy.” Johnson I, 2021 W1 87,
q67. That injunction is not a statute. Far from “abdicat[ing] its own
constitutional power,” Evers Br.21, the Court exercised its “judicial
power” to enjoin the Elections Commission to modity its enforcement
of an existing statute only as necessary to remedy the constitutional
violation. The very reason for the Court’s “least-changes” approach
was to ensure that its injunction required the Elections Commission
to depart only as much as necessary from the 2011 legislation —the
political branches’ last-enacted redistricting statute, which remains
on the books today. Johnson I, 2021 WI 87, [64; accord id. 184 (Hage-
dorn, J., concurring) (rejecting that the Court “should simply ignore
the law on the books ... and draft a new one more to its liking”).
When this Court first adopted the Governor’s proposed parameters

for that injunction, it did not legislate; nor did it “assume and subvert
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legislative powers expressly conferred to the political branches.”
Dem.-Sens. Br.20. So too with Johnson III's adoption of the Legisla-
ture’s proposed parameters. An injunction to the Elections Commis-
sion is not a statute.

Petitioners and Intervenors-Petitioners have fallen prey to the
writ-of-erasure fallacy —the mistaken “assumption that a judicial pro-
nouncement of unconstitutionality has canceled or blotted out a duly
enacted statute.” Jonathan F. Mitchell, The Writ-of-Erasure Fallacy, 104
Va. L. Rev. 933, 937 (2018). Only legislation can repeal legislation. Cf.
Seider v. O’Connell, 2000 WI 76, 180, 236 Wis. 2d 211, 612 N.W.2d 659.
When a court holds a law unconstitutional, it does not erase that law.
See, e.g., Steffel v. Thompson, 415 U.S. 452, 469 (1974) (“Of course, a fa-
vorable declaratory judgment . .. cannot make even an unconstitu-
tional statute disappear.”); Arizona v. Biden, 31 F.4th 469, 483 (6th Cir.
2022) (Sutton, C.J., concurring) (“[Courts] do not remove—'erase’—
from legislative codes unconstitutional provisions.”). Likewise, when
a court enjoins operation of a law, it does not rewrite that law. The
law remains as it is, and the court simply “enjoins the executive from
enforcing [the] statute.” Mitchell, supra, at 986; cf. Driftless Area Land
Conservancy v. Valcg, 16 F.4th 508, 521 (7th Cir. 2021) (“A federal in-
junction does not erase an unconstitutional state law from existence;
federal courts cannot repeal state laws.”). To say otherwise would as-

sume that the Court is exercising legislative power it does not have,
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infra Part III.A, rather than the “judicial power” it does have, Wis.
Const. art. VII, §2.

Assertions that the “legislative process was incomplete when
the Court ruled” in Johnson are thus both wrong and irrelevant to the
separation-of-powers claim. Dem.-Sens. Br.18. As a factual matter, the
legislative process reached an impasse, requiring the Court to step in.
Johnson I, 2021 WI 87, 115, 19. As a legal matter, the Court in Johnson
did not “interfere with” that failed “legislative process.” Dem.-Sens.
Br.18. It exercised judicial power, fulfilling its limited constitutional
“duty to remedy the constitutional defects in the existing plan.” John-
son 1, 2021 WI 87, 66. And it did so by starting with the existing 2011
legislation, not with vetoed legislation. Id. 64; accord id. 185 (Hage-
dorn, J., concurring). The Court ultimately chose the Legislature’s
proposal because it provided a least-changes judicial remedy that did
not “creat[e] another” constitutional violation. Id. {34 (majority op.);
Johnson 111, 2022 WI 19, 122 (describing the Legislature’s proposal as
“the best, and only, viable proposal”).

Courts have long recognized the constitutional role courts must
play where, as in Johnson, the lawmaking branches failed to enact
valid redistricting legislation after the census and the next elections
are approaching. See Johnson 1, 2021 WI 87, 66; see also, e.g., Growe v.
Emison, 507 U.S. 25, 33 (1993). All parties here likewise recognize this
role. See Clarke Br.34; Citizen-Math. Br.25-26: Evers Br.16; Dem.-Sens.
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Br.17. And they agree that the Governor and Legislature can partici-
pate by proposing remedies, just like the other parties. Clarke Br.53.

On top of that, Petitioners cannot explain away the separation-
of-powers problems their own arguments create. They would give the
Governor super-legislative power and super-judicial power, using his
veto to exclude the Legislature from proposing a remedy like other
parties in impasse litigation and thus hamstringing courts” remedial
powers. See Legis. Br.45-46; Johnson Br.26. And their rejection of John-
son’s least-changes approach presumes this Court has legislative
power, as if it were a third legislative chamber redrawing districts
“anew.” Infra Part IIL.A.

Petitioners and Intervenors-Petitioners cannot salvage their ar-
guments with out-of-state cases. Their New Mexico decision is not
even about redistricting and says nothing that would preclude a court
from entertaining remedial proposals from all parties as in Johnson.
Clarke Br.32-33 (discussing State ex rel. Am. Fed'n of State, Cnty. & Mun.
Emps. v. Johnson, 994 P.2d 727 (N.M. 1999)). And the “line of cases de-
clining to afford deference to vetoed plans,” Citizen-Math. Br.20-21
(cleaned up), is fully consistent with Johnson. Those cases stand only
for the proposition that courts should not defer to proposed plans that
only “made it partway through the legislative process” and should
consider them on equal footing with all other proposed remedies.

Carter v. Chapman, 270 A.3d 444, 460 (Pa.), cert. denied sub nom., Costello
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v. Carter, 143 S. Ct. 102 (2022).° The Court in Johnson agreed. Citizen
Mathematicians’ fear (at 25) that a “partisan state legislature could
simply pass any bill it wanted, wait for a gubernatorial veto, file suit
on the issue, and have the Court defer to their proposal.” Johnson I
already rejected that possibility, refusing to give special deference to
the Legislature’s proposed remedy. 2021 WI 87, 172 n.8 (plurality
op.).

Johnson III did not violate separation of powers any more than
Johnson 1I did by adopting the Governor’s proposed remedy. The sep-
aration-of-powers claim should be dismissed as unduly delayed, pre-
cluded, and baseless.

III. A judicial remedy is not a redraw.

Any remedy would entail reopening Johnson and modifying
that existing injunction only to the extent necessary to redress proven
legal violations. Legis. Br.49-50. The Court cannot start from square

one.!” And it cannot act as the partisan police in choosing between

9 See also Carstens v. Lamm, 543 F. Supp. 68, 79 (D. Colo. 1982) (three-judge
court) (reviewing “plans submitted by both the Legislature and the Governor as
‘proffered current policy” rather than clear expressions of state policy”); Hippert v.
Ritchie, 813 N.W.2d 374, 379 (Minn. 2012) (considering plan governor vetoed “on
an equal footing with the proposed plans of the other parties to this action”);
Hartung v. Bradbury, 33 P.3d 972, 979 (Or. 2001) (declining to defer, but not putting
any thumb on the scale against Assembly’s proposed plan); O’Sullivan v. Brier, 540
F. Supp. 1200, 1202 (D. Kan. 1982) (three-judge court) (explaining that courts are
still to give “’thoughtful consideration’ to plans that were passed by the state leg-
islature but subsequently vetoed by the Governor”).

10 At least for the Milwaukee districts, Petitioners agree (at 49) that the
Court should freeze those districts as part of any remedy.
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