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ther testified that he addressed a number of
public meetings held by the board on the
application to rezone; that he felt he was
familiar with the subject matter.

From this preliminary testimony by Mr,
Krieger it is clear that he acted for or on
behalf of the city in the transaction which
is the subject of the examination and, un-
der the rule stated above, may be examined
under section 326.12, Stats,

The lower court based its conclusion that
further examination of the witness should
be suppressed on A. Gettelman Brewing Co.
v. City of Milwaukee, supra. That was an
appeal from an award of compensation for
the taking of property in condemnation pro-
ceedings and the sole issue to be determined
was the value of the property taken, On
the trial the court permitted the Gettelman
Company to call and examine as adverse
witnesses Robert Filizer, a member of the
city board of assessment, John Dvorak, a
former city assessor, and Frank Harder,
the city real estate agent.

The court applied the rule of law ex-
pressed in-Re Estate of Briese, supra, and
held that it was error to allow the witnesses
to be examined adversely, This question
was only one of many presented on the
appeal, and while the court did not dis-
cuss the facts at length in the opinion it ap-
pears from the cases and briefs on file here
that the three witnesses were called ad-
versely and then the Gettelman Company
examined them as expert witnesses on their
knowledge of real estate values. This it
had no right to do. If the company wished
to elicit expert opinion evidence, it should
have examined them on direet. The in-
formation sought was not such as was ac-
quired by the witnesses in connection with
the transaction under consideration, and
for that reason their testimony as adverse
witnesses was held to be improper. We do
not have that situation here.

{31 It was also argued by respondent
that to allow Krieger to be examined ad-
versely will amount to questioning the
motives of a legislative body, the city
council, since it adopted the resolution for
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condemnation. We wish to point out, how-
ever, that where private property is to be
taken for public use against the comsent of
the owner, the question of necessity is not
determined by the city council but by a
jury, Art. XTI, § 2, Wisconsin Constitu-
tion, :

Respondent objects to the subpoena duces
tecum served upon Elmer Krieger as re-
quiring the production of certain docu-
ments and records which are immaterial
and irrclevant to the issue of necessity.
We neced only say that the question of the
materiality or relevancy of any such docu-
ments is not before us on this appeal, This
can be determined at the examination of
the witness.

Order reversed and cause remanded with
instructions to permit the adverse examina-
tion of Elmer Krieger,

w
O KEY NUMBER SYSTEM
T

} 266 Wis, 307
STATE ex rel. SMITH

Y.
ZIMMERMAN, Secretary of State.

Supreme Court of Wisconsin,
March 2, 1954. '

Original proceeding for judgment de-
claring a legislative reapportionment act
unconstitutional, The Supreme Court,
Brown, ], held that where all prerequisites
to operation of valid and constitutional leg-
islative reapportionment act had taken
place, even though act was not to become
effective until-a future date, legislatire
retained no further power to change legis-
lative districts during census period.

Judgment to plaintiff.

L. 'Deelaratory Judgment @3_29

Where, in proceeding for judgment de-
claring a legislative reapportionment act

Page 2 of 9



Case 2023AP001399

Supplemental Authority Letter of Intervenor Responde... Filed 11-17-2023

STATE v. ZIMMERMAN wis. 53
Cite as 63 N.W.24 62

unconstitutional, the only facts pleaded re-
lated to effect of act upon a certain county,
Supreme Court would only consider the va-
lidity of that portion of the act concerning
such county. Laws 1953, ¢, 550; Const. art.
4,8 3.

2. States ¢=27

Under constitutional provision that leg-
islature shall reapportion legislative dis-
tricts after each federal census, no more
than one legislative reapportionment may
be made in interval between two federal
enumerations. Const, art. 4, § 3.

3. States €227

Where all prerequisites to operation of
valid and constitutional legisiative reappor-
tionment act had taken place, even though
act was not to become cffective until a fu-
ture date, legislature rctained no further
power to change legislative districts before
next census period. Laws 1931, ¢. 728;
Laws 1953, c. 550; Const. art. 4, § 3.

4, States &=27

That city, parts of which were con-
tained within different legislative districts,
had changed some ward boundaries within
its limits did not authorize legislature,
which, having passed one legislative reap-
portionment act was disabled from passing
another within the census period, to make
alterations in legislative distriets involving
changes outside the city, even if second re-
apportionment act had for its purpose rec-
ognition of changes in its ward made by
city., Laws 1951, ¢, 728; Laws 1953, o
550; Const. art. 4, § 3.

5. Constitutional Law &=48

Legislation is presumed to be consti-
tutional unless clearly established otherwise
and the court is bound to adopt such con-
struction, if possible, as will uphold the
legislative act and at the same time pre-
scrve the constitution from infraction,

6. States €27

Once the legislature has exhausted its
power to reapportion legislative districts

by passing one reapportionment act be-
tween two federal census, its power to alter
boundaries of legislative districts incidental
to some other valid legislative act is con-
fined to the area which the act deals with,
Const, art, 4, § 3,

—— s

This is an original action for declaratory
judgment brought in the name of the state
upon the relation of Fred M. Smith, a citi-
zen, resident and taxpayer, against Fred
R. Zimmerman, sccretary of state, for the
purpose of obtaining a declaration that ch.
550, Laws of 1953, in so far as it affects
Brown county, is unconstitutional and void.

The action is brought pursuant to leave
granted. It is stipuiated that the petition
for leave filed shall stand as the complaint,
and the demurrer of the attorney general
to the petition shall stand as a demurrer
to the complaint.

Following the United States census of
1950 the Wisconsin legislature, obeying the
command of sec. 3, art. IV of the state
constitution, enacted ch, 728, Laws of 1951,
commonly called the Rosenberry Act, ap-
portioning and districting anew the mem-
bers of the senate and assembly. This act
created three assembly districts in Brown
county. The first was composed of those
wards of the city of Green Bay which were
situated west of the Fox river together
with two wards which lay east of it. The
second district took in all the other wards
of Green Bay plus the towns of Alloucz
and Preble. The remainder of the county
formed the third district. Ch. 728, Laws
of 1951, was approved by the governor Au-
gust 3, 1951 and published by the secretary
of state August 17, 1951. By its terms it
was not to become operative until January
1, 1954 and then only if in a referendum
held at the time of the general election in
November, 1952 the people should reject a
proposal to establish senate or assembly
districts on an area as well as a population
basis, This proposal was so rejected.

On July 1, 1932, the city government of
Green Bay revised its system of wards,
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creating two new ones, changing some
ward boundaries and renumbering the
wards. The city limits remained unchanged.

In 1953 the legislature enacted ch, 550,
Laws of 1953, the title of which recited
that it related to the correction of errors
in the apportionment of assemblymen. It
dealt with the assembly districts of six
counties, including Brown county. This
chapter created a first assembly district for
Brown county made up of those wards of

BROWN

63 NORTH WESTERN REPORTER, 2d SERIES

the city of Green Bay which were east of
the Fox river, together with the town of
Preble. The second district was composed
of the Green Bay wards west of the river
with the addition of the town of Ashwaube-
non and those wards of the city of DePere
situated west of the Fox river, The third
district took in all the county not assigned
to the first and second districts, A graphic
comparison of the.districts as established
by the 1951 and 1953 enactments is present-
ed herewith,

COUNTY

CH. 728, LAWS OF 1951

ASHWAUBENON

DA\

N

N

|

lat ASSEMBLY DISTRICT

P //// 2nd ASSEMBLY DISTRICT

3rd ASSEMBLY DISTRICT

BROWN COUNTY ASSEMBLY DISTRICTS UNDER CH. 728, LAWS OF 195l.
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BROWN

COUNTY

CH. 728, LAWS OF 1851 AS AMENDED BY CH. 550, LAWS OF 1953

{
2nd ASSEMBLY DISTRICT INCLUDES

WARDS 13-2l INCLUSIVE OF
GREEN BAY

TOWN OF
ASHWAUBENON

/7 WARDS 1-12 INCLUSIVE
\\ OF GREEN BaY

'1‘ 1at ASSEMBLY DISTRICT INGLUDES

R et Assmtry pismrer
/] 2na asSEABLY DISTRICT
r____] 3rd ASSEMBLY DISTRICT

BROWN COUNTY ASSEMBLY DISTRICTS UNDER CH. 728, LAWS OF 1951, AS

AMENDED BY CH, 550, LAWS OF 1853,

Relator’s complaint demands judgment
decfaring ch. 550, Laws of 1953 to be un-
constitutional and void in toto and, in the
alternative, that it is unconstitutional and
void in so far as it affccts Brown county.
It includes a demand that the call for the
clection of Brown county assemblymen be
issued according to the districts set up by
ch, 728, Laws of 1951, disregarding ch. 550,
Laws of 1933,

Other material facts will be stated in
the opinion. Nn facts are in dispute.

Kaftan, Kaftan & Kaftan, Green Bay,
for plaintiff,

Vernon W. Thomson, Atty. Gen., Stew-
art G. Honeck, Deputy Atty. Gen., Roy G.
Tulane, Asst. Atty. Gen,, for defendant.

BROWN, Justice.

[1] The substance of the complaint is
that sec. 3, art. IV, Wis.Const. permits only
one districting and apportionment by the
legislature in the period between federal
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enumerations, and such a one was accom-
plished by ch. 728, Laws of 1931, where-
fore ch. 550, Laws of 1953, being a second
redistricting and apportionment within the
same census period, is unconstitutional leg-
islation. The only facts pleaded as to varia-
tions between the 1951 and 1953 acts are
those which concern Brown county and it
is to the part of the chapter affecting that
county alone that we direct this decision
and opinion.

The part of the constitution involved here
reads:’

“Apportionment. Section 3. (As
amended Nov, 1910) At their first ses-
sion after each enumeration made by
the authority of the United States, the
legislature shall apportion and district
anew the members of the senate and as-
sembly, according t¢ the number of in-
habitants, excluding Indians not taxed,
soldiers, and officers of the United
States army and navy.”

[2,3] It is now settled that without a
constitutional change permitting it no more
than one legislative apportionment may be
made in the interval between two federal
enumerations, State ex rel. Thomson wv.
Zimmerman, 1953, 264 Wis, 644, 661, 60 N,
W.2d 416. We do not understand that de-
fendant disputes this but he does submit
that up to and including the time when ch.
550, Laws of 1953, was enacted there had
been no completed, final, apportionment,
notwithstanding the passage of the Rosen-
berry act in 1951; wherefore the 1953 leg-
islature was free to proceed with modifica-
tions of the Rosenberry districts if it chose
to do so, at least up to January 1, 1954 when
the Rosenberry act became operatwe as a
result of the referendum.

The present defendant has beeni before
us in two previous cases involving the va-
lidity of the Rosenberry act and in both he
conceded that it met constitutional require-
ments. State ex rel. Broughton v. Zimmer-
man, 1952, 261 Wis, 398, 404, 52 N.W.2d
903, and State ex rel. Thomson v. Zimmer-

63 NORTH WESTERN REPORTER, 24 SERIES

man, supra, 264 Wis. at page 649, 60 N.W.
2d 416. In discussing the legislature’s at-
tempt to change senate districts by ch, 242,
Laws of 1953, we stated expressly that un-
der the present state constitution the pas-
sage of the Rosenberry act exercised and
exhausted the power of the legislature to
redistrict during the present interval be-
tween censuses except in the cases of dis-
tricts whose boundaries did not observe the
constitutional mandate. State ‘ex rel.
Thomson v. Zimmerman, supra, 264 Wis.
at pages 661 and 663, 60 N.W.2d 416
There is no claim here that the Brown
county apportionment in 1951 did not com-
ply with all constitutional demands. Both
houses of the legislature passed the bill, the
governior signed it, the secretary of state
published it, the legislature adjourned sine
die, and the citizens of the state by their
action in the referendum brought to pass
the condition upon which the finality of the
Rosenberry apportionment depended, Noth-
ing in the facts now called to our attention
disposes us to reverse our statement in the
Thomson case, supra, and to hold that the
Rosenberry act was not completed legisla-
tion. In the absence of a successful attack
upon its constitutionality (not attempted
here), it was a reapportionment, directed
by the constitution to be done once and only
once following each federal census, which
passed beyond the legislature’s power of
revision at the date of the referendum at
the very latest. It is not necessary to de-
cide now whether it so passed at an earlier
date, The defendant’s contention that the
1953 legislature retained and still possessed
any power to redistrict areas already dis-
tricted in conformity to the constitution by
ch. 728, Laws of 1951 cannot be sustained.

{4] Defendant submits another proposal
in justification of the 1953 legislation, to
wit, that even if the time had passed when
the legislature could engage in further dis-
tricting and apportionment as such, never-
theless the constitution tolerates changes in
district boundaries if they are incidental to
the exercise of other unquestioned legisla-
tive powers, This argument rests on Slau-
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son v. City of Racine, 1861, 13 Wis, 398,
but defendant seeks to extend it far beyond
the facts in that case to establish a princi-
ple which was neither presented nor de-
clared. there. In the Slauson case, supra,
by action of the legislature, certain farm
area was taken from a township and an-

nexed to the city. Before the annexation

the city lay in one assembly district and the
farm in another. The owner of the land
considered that when his property became
a part of the city it would be transferred
into the city assembly district and he sought
to defeat the anncxation by saying that the
statute which accomplished it was a second
apportionment in one census period and was
therefore void. The supreme court agreed
that when the legislature annexed the farm
to the city the property hecame part of the
city for all purposes and therefore became
a part of the city assembly district. But the
court held that such change of area from
one legistative district to another, was not
a reapportionment prohibited by sec. 3, art.
1V, Const. but was only an incident to the
accomplishment of a valid act passed to ¢f-
fect a different, constitutionally authorized
purpose. We said, at page 401 of 13 Wis.:

“% * * we still think the implied
(constitutional) prohibition does not
extend to such changes in these dis-
tricts as may result incidentally from
the exercise of the acknowledged pow-
er of the legislature to organize coun-
ties, towns and cities, and change the
boundaries of such as are already or-
ganized * * *7,

The attorney general relies on a sentence
in the opinion, 13 Wis. at page 402, stating:

“#% * * The restriction is upon the
power to apportion and organize these
districts by laws having that object
alone. But it is subject to the power
to organize and change the boundaries
of the political divisions of the state.”

And he points out that ch. 550, Laws of

1953, was not enacted solely to apportion

and organize legislative districts but had
63 N.W.2d--43%

for its object the recognition of the changes
made in its wards by the city of Green Bay,

The Slauson language must be read in
conncction with the facts which the court
was considering and with the rest of what
is said in the opinion. It is noteworthy that
the statute did not mention assembly dis-
tricts nor attempt to set their boundaries.
It was the court, not the legislature, which
said that the boundary had changed as an
incident to a valid act which annexed terri-
tory to the city. Obviously, no area was
considered except that composing the addi-
tion to the city. We concluded this part of
the Slauson opinion as follows:

“We are therefore of the opinion
that it is competent for the legislature
to change incidentally the boundaries
of assembly districts, in exercising its
power to change the limits of cities,
towns, &c.; and that if a part of a
town in one district is annexed to a
city which constitutes another, unless
there be some exception or reservation
in the law itself, it becomes a part of
such city for all purposes for which the
legislature could annex it. "So that the
previous law constituting that city an
assembly district would apply to every-
thing that hecame absolutely a part of
it, just as an incumbrance upon land
attaches to subsequent improvements
upon it, which become a part of the re-
alty., It follows that we. should not
hold the law wunconstitutional on ac-
count of the first objection”

Thus, when the court reached the deci-
sive portion of this section of the opinion
its language shows clearly what it meant
by changes in legislative district boundaries
incidental to other legislation,—namely,
those alterations which are confined in their
effects to the territory whose municipal af-
filiation is changed and which necessarily
accompany that change, as an incumbrance
attaches to improvements made on the in-
cumbered land. That opinion does not re-
quire, nor do we think it warrants, exten-
sion heyond the facts of the Slauson case,
supra, such as defendant urges, to authorize
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the shifting of other boundaries in no way
involved in the municipal change to which
it is alleged in argument to be incidental,

[5] We recognize now, as we have so
often in the past, that legislation is pre-
sumed to be constitutional unless clearly
established otherwise and the court must
endeavor to sustain the legislation rather
than to invalidate it. “* * * The court
is bound to adopt such construction, if pos-
sible, as will uphold the legislative act, and
at the same time preserve the constitution
irom infraction.” State ex rel. Hicks v.
Stevens, 1901, 112 Wis. 170, 173, 88 N.W.
48, 49; State ex rel, Thomson v. Zimmer-
man, supra, 264 Wis. at page 648, 60 N.W,
2d 416, If the Slauson case does not re-
quire us to sustain the present act, and we
have just said it does not, may we sustain
it nevertheless, by accepting the defendant’s
invitation to extend the conception of “in-
cidental changes” in assembly district
boundaries to include territory which lies
distant from the area whose municipal sta-
tus has been changed and which the munic-
ipal change did not affect?

[6] We observe at the outset that in the
present case the legislature had no part in
changing the ward boundaries. It was the
city council which did that and it is ¢that
change to which defendant must claim the
alterations in assembly district boundaries
are incidental. This, in itseli, is a far cry
from a change incidental to some other val-
id act of the legislature. But even if the
primary change was by act of the legisla-
ture and the change affected external
boundaries of the municipality instead of
internal ones, as in the Slauson case, supra,
our obligation to the constitution, which is
superior to our obligation to an act of the
legislature, would require us to declare un-
constitutional that which was done here.
The incidental effect on assembly districts
of a legislative change in municipal hound-
aries of the Slauson type must be confined
to the arca dealt with in that part of the
legislation to which the change in district
boundaries is claimed to be indidental.

63 NORTH WESTERN REPORTER, 2d SERIES

When it extends further the constitutional
prohibition on frequent redistricting is nul-
lified, for then by making some minor mu-
nicipal change the legislature would be em-
powered to redistrict to an extent limited
ouly by its discretion. In the instant matter
the alleged incidents ran all over Brown
county altering three assembly districts,
The defendant tells us that these were de-
sirable,—not necessary, even, but desirable,
—population compensations incidental to
the revisions of a few ward boundaries by
the city council of Green Bay, It is a smal)
tail to wag so large a dog. There is no logi-
ical or legal reason, if so much is possible,
why the incidental effects need stop at the
county line; nor why the senate districts
which commonly embrace several counties
should not come in for like “incidental”
modification. Annexation and ward re-
vision in cities and villages is a continuous
process. If we hold that the legislature, up-
on observing that such a change has taken
place, may make that the starting point for
a reconsideration and recreation of legisla-
tive districts to a degree not even limited by
the boundaries of the property annexed or
otherwise dealt with, for all practical pur-
poses the legislature may redistrict the state
as often as it chooses, the constitutional pro-
hibition to the contrary notwithstanding.

In State ex rel. Hicks v. Stevens, supra,
the Slauson case was cited to this court by
parties wishing to sustain an act of the leg-
islature. We said, 112 Wis, at page 172,
88 N.W., 48, that the facts in the two cases
were not parallel and we had no disposi-
tion to stretch the rules Iaid down in the
Slauson case to weaken the fundamental
law. So, here! And in 112 Wis. on page
180, 88 N.W. on page 51 of the Hicks case,
in reference to the legislature’s power to ap-
portion and the constitution’s provision that
it may apportion only once in a given pe -
od, we used language that is appropriate
and controiling now.

“*  * x Ng doubt, one of the ob-

jects of the constitutional provision -
was to prevent juggling with appor-
tionments. If new counties may be
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created and the apportionment rear-
ranged and readjusted to suit legista-
tive whims, the power might be subject
to abuse, and the real purpose of the
restrictions defeated. Under the con-
struction we feel compelled to adopt,
the legislature may meet the growing
demands of the increase of population,
' —may create new counties and endow
them with life and vitality as to matters
of local administration—provided the
original legislative districts are not dis-
turbed, In other words, it is no evasion
of the real spirit and purpose of the
constitution to permit new counties to
be created, even though the designated
boundaries may cross the lines of an
assembly district, provided that for the
purpose of electing the assemblyman
the original district is preserved.
* * *7 (Fmphasis supplied.)

The court in the Hicks case declined to
overrule the Slauson case on the exact point
which Slauson decided, but the opinion
makes it clear that the court realized the
conflict between sec. 3, art. IV, Const. and
the philosophy of the Slauson decision as
interpreted by the present defendant, and it
refused to concede that even the creation of
4 county by the legislature could incidental-
ly change the existing assembly districts.

We conclude that c¢h. 550, Laws of 1933,
in its Brown county application, is an ap-
portionment of the county’s assembly dis-
tricts for the second time since the United
States census of 1930, and is void as a vio-
lation of sec. 3, art. IV of the state constitu-
ton.

Defendant’s demurrer to the complaint
overruled. Judgment granted to plaintiff
declaring that ch. 550, Laws of 1933, is un-
constitutional and void in its application to
Brown county and the call for elections of
Brown county assemblymen shall conform
to ch, 728, Laws of 1931, until changed
according to law.

266 Wis. 186
HICKS ot ux.

v.
NEW YORK FIRE INS. CO. et al.

Supreme Court of Wisconsin.
March 2, 1954,

Action to recover for water damage in
insureds’ residence caused by breaking of
radiator, which was part of heating plant,
under extended coverage endorsements at-
tached to statutory fire insurance policies
which offered coverage for direct loss by
explosion. The Circuit Court, Jefferson
County, Harry S. Fox, J., entered judg-
ment for insured and insurers appealed.
The Supreme Court, Gehl, J., held that find-
ing that damages to insureds’ residence were
caused by an explosion within insurance
policies was not sustained by the evidence.

Reversed and remanded with direc-
tions to dismiss,

{. Evidence €&=571(9)

Heating engineer’s testimony, which
was based on assumptions that break in
radiator was caused by failure of pressure
relief valves, failure of aquastat to prop-
erly shut off burner, and a deficiency of
air in expansion tank of heating system,
that in his opinion break was caused by
excess pressure, was speculative and con-
jectural and would not sustain a finding
that radiator break was caused by excess
pressure,

2, Insurance &665(4)

In action to recover damages sus-
tained in insureds’ residence by breaking of
radiator of heating plant, under extended
coverage endorsement attached to statutory
fire insurance policies, which afforded cov-
erage for direct loss by explosion, finding
that damages were caused by an “explo-
sion” within policies, was not sustained by
the evidence.

Sce publication Words and Phrasces,

for other judicial constructions and defi-
nitions of “Iixplosion®,
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