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Dear Ms. Reitl:

Please accept this letter as Milwaukece County s ithe “County ™} responsc to the Court’s order of
June 23, 2022 directing the parties to this appeal to submit letters discussing the impact of Suuk
Countv v, S.A M., 2022 WI 46, on the issues raised in the petition for review.

The Court in S.4.A/ found that “an appeal of an expired recommitment order is not moot
because vacating the order would still have practical eflects on two of the order’s collateral
consequences - the ability to restore a constitutional right and the Hiability for the cost of care
received while subject to the recommitment order.™ Id. at 927, 'The second collateral
consequence in S.4.M., hability for cost of care. has not been raised in this case, This Court
should find thal argument as waived in this matier.

The facts of K. M ’s case substantially differ from the facts of S 4. M. 1t appears that 8. A M. was
committed, recommitted, then his recommitment order was allowed 10 expire. He appealed his
recommitment. which the Court found not to be moot, but aflirmed. Iere, alter K.M "s
recommitment order at issue expired, K.M. was subject to a completely new commitment order
and several subsequent recommitments arising from the new commitment case. The Court in
S.A.M. does not dilferentiate why 8. A M. s specilic situation overcomes mootness, as opposed to
a recommitment appeal with differing circumstances, as noled in Justice Kingsland Zicgler's
dissent. fd at *41 (Kingsland Ziegler. C.J., concurring in part. dissenting in part). The impact of
one recommitment order on a court’s analysis as to whether (o restore gun rights would certainly
be greatly diminished as an implied collateral consequence when a subject has multiple other
commitment and recommitment orders subsequent to the recommitment order being appealed.!
We further have no indication that K.M, has attempted to regain her gun rights. or that if she did.

P See Waunkesha County v, S04, 2019 WE 66, 40, 378 Wis, 2d 333, 929 NW.2d 140 ("] V]acatur is not the same
thing as expungement. .. vacating the Cxtension Order would have no effect on [the subyect’s] examining physictan
reports, treatment records, court files, or records relating to previous proceedings. .. .”).
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there was any impact of this specific recommitinent arder on a court’s decision as to whether 10
restore those rights. While the County agrees with Justice Kingsland Ziegler's dissent regarding
the issue ol mootness. the County recogniZes the majority opinion is the law. Flowever. if the
Court does take up this matter. the County would request clarification on the application of

8.4, M 1o the mootness of reconumitment cases with facts difTerent than 5.4 AL

If the Court finds that this appeal is not moot. S.1. AL does not change the County’s position that
K.M.'s petition for review fails under Wis. Stat. § 809.62(1r), as it does nol present a signilicant
or novel question of law. As this Court recogniZed in Warkesha Cowntyv v, 817, 2010 WI 606,
387 Wis. 2d 333,929 N.W.2d 140 (2019}, due process considerations do not “guarantee the right
to appear at a Chapter 51 hearing in the same way they guarantee a right w appear in a criminal
wial. . .. Rights may be waived or forfeited—even constitutionally-protected nights.™ £, 9433-
34, K.M. received notice of the hearing and chose not to appear. which is not a due process
violation. K.M. was also represented by counsel at the recommitment hearing. who agreed that
the hearing could proceed without KLM. present. Counsel’s failure to object at the hearing
constitutes a waiver of the due process issue.

Likewise. the recommitment trial counsel’s (ailure to contemporaneously object 1o the testimony
K.M. now claims was hearsay constitutes waiver of that issue, Wis, Stat. § 805 11(H). Even if
trial counsel had obiected at the hearing, the County contends that the testimony was not hearsay.
Both >r, Rainey and Mr. Sied! had personally spoken with K.M. and based their professional
assessments and testimony on that personal knowledge. Further, K.M. was not denied
confrontation rights by choosing not to attend her hearing. despite receiving notice. K.M. was
represented by counsel. who had the opportunity (o cross-examine witnesses on her behalf and
object 10 any testimony he believed to be inadmissible or irrelevant.

The County respectfully requests that the petition for review in this matter be denied.
Alternatively, if the Court determines that the Court of Appeals decision is to be recxamined,
thal the Coust remand this case Lo District | for a decision on the merits. Wis. Stat. §§ 809.26(2).
809.62(2)a). 809.62(6).

Sincerely.

M&kua

Jennifer U, Hommer
State Bar No. 1091279

CC: Atty, Colleen Ball (via facsimile/email/mail)
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