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ARGUMENT 1

" A EVIDENTIARY HEARING WAS DUE GRIFFIN ON HIS BRADY VIOLATION
CLAIM AND THE POST CONVICTION COURT SHOULD HAVE HELD ONE

Griffin re-asserts that a evidentiary hearing was due him to properly

develop and support his Brady violation claim and to develop a full record

for appeal. Nothing in the response refutes this.

The State claims that Griffin makes insufficient allegations to earn him
a evidentiary hearing. (Respondents Br.12-15). In reply'Griffin renews his
previously stated arguments and notes that the State offers no valid arguments
against granting a hearing on this issue. Indeed the States allegations make
a hearing required here so that Griffin may develop and substantiate such

allegations.

Griffin replies that a hearing is needed on this issue to develop the

w

following points:

1. To question officer Kozlowski as to whether he collected the photo
from Tina when she brought it into the police station as is alluded

by officer Kozlowski's sworn affidavit.

2. To question officer Kozlowski as to whether he had Tina circle,sign
and date the photo from the website that Tina allegedly brought into

the police station.

3. To question officer Kozlowski on the photo array procedures that he
employed and whether he used the same photo that Tina brought into

the police station in the array.

4. To question Grace Knutson (App.19 of Griffins Br.) so that she can
provide clarification as to whether a person in 2013 could have used

a "name search" using a zip code-

-

a.
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Griffin submits that he deserves the opportﬁnity to develop a record
on these issues for appeal. A hearing would pfovide this Court with sufficient
evidence to meaningfully assess Griffin's claims. Griffin attached exhibits
B and C to his brief (App.16-17). These exhibiés provide sufficient evidence
which show that Tina éould not have obtained a photo from the website. The
Respondent did not deny or rebut Griffin's argument in this regard. Therefore

they should be deemed admitted. See CHAROLAIS BREEDING RANCHES LTD V. FPC

SECS CORP.,90 Wis.2d 97,108-109,279N.W.2d 493(Ct-App-1979).

Likewise, a hearing is also required to develop the record on whether
Tina's ability to make an accurate identification are outweiéhed by the
corrupting effect of law enforcement suggestion. It is important to take
notice that a valid question would arise as to whether officer Kozlowski
suggested Griffin's identity to Tina. Especially if it is determined at a
hearing that the photo could never have been obtained as is shown by exhibits

c B and C (App-16-17), attached to Griffin's brief.

Griffin rebuts the following claims made by the Respondent which make a

hearing required:

A. The State claims that Griffin does not explain how the photo could
be used to challenge the photo array procedures.(Respondents Br.12)

This claim made by the State is incorrect. Griffin did in fact develop
a argument in this regard.(97:9) (Griffin's B}-l3). Specifically, Griffin
argued that the photo from the website may have been used to emphasize unduly
the out-of-Court photo array procédures. It is also important to take notice
that Griffin also aréued that Wis.Stat.910.02 mandates that the original
photo is required to pr&ve the photograph's conténts.Id.

The Respondent did not deny or rebut Griffins argument in those regards.

These unrefuted claims by the Respondent should be admitted.

3.
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B. The State claims that Griffin argued that the photo was necessary to
undermine Tina's credibility.(Respondents Br.12)

This claim made by the Respondent misrepresents Griffin's argument. Griffin
never argued that the photo was necessary to undermine Tina's credibility.
To the contrary, Griffin argued that the photograph could not have been
obtained from the website as is shown by (App.16-17), attached to Griffin's
bfief.

C. The State claims that Griffin explicitly waived any challenge to the
array procedures because he did not challenge the array at or before trial.-

This claim made by the respondent should'hold no weight. Griffin submits
that waiver of the issue should not apply when the State violated it's
discovery obligatiohs under Brady and.it's progeny. Griffin argued that there
are situations in which evidence is obviously of such substantial value to-
the defense that elementary fairness requires it to be disclosed even without
a specific request. Griffin cited to U.S. V. AGURS,427 U.S. at 110 for this
proposition. The State failed to rebut this argumenf.

D. The State claims that the police did not collect the photo as evidence.

(Respondents Br.13)

This claim made by the State makes a hearing required. Especially since

officer Kozlowski is the only person who could anwser this question.

E. The State claims that the photo was never suppressed by the State

because it was never possessed by the State.(Respondent Br.13)

The Respondent claims that the State did not have an obligation to collect
the photo and therefore the State did not suppress the evidence. Griffin
submits that he argued in his brief at page 11 that the State had a duty to

determine whether the photo was in possession of the police. Griffin cited

I
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to Kyles v. Whitley,514 U.S. at 437 for this proposition. The Supreme Court
in Kyles has concluded that the individual prosecutor has a duty to learn of
: any favorable evidence known to the others acting on the Governments gehalf
in the case, including the police. This Court should find that the prosecution
violated it's duty recognized by Kyles, supra-

F. The State claims that Griffin did not provide evidence that the photo
was ever in the possession of the police department (Respondents Br.l4)

This claim made by the Respondent is incorrect. Griffin submits that he
attached a sworn affidavit of officer Kozlowski as evidence. In the affidavit
at pagegraph 13, officer Kozlowski swears that Tina came into the police
department with a photo of a person she thought to be Griffin. The affidavit
of Kozlowéki is evidence that the photo was in the possession of the police -

department.

fo

The Respondent also asserts that officer Stratton.did not conduct the photo
¢ array and that officer Kozlowski did. Respondents Br. at 13. This is corréct.
However, Griffin only argued that officer Stratton could not say for certain
whether the photo from the website was used in the array. Griffin argued this
to merely show the Court that officer Stratton and Kozlowski were working
together investigating the case and that it is reasonable to conclude that
officer Stratton would have knowledge of whether the photo was used in the

array-

G. The State claims that the search only led Tina to find Griffin's last
name and that the search was independent of her identification at the police

station and at trial. (Respondents Br.14)

This claim made by the State misrepresents Griffin's argument. Griffin

argued that Tina'a search led her to discover a photo of a person who she

1"
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£hought to be Griffin from the website and that' she brought the photo into
the police station as is alluded to by officer Kozlowski's sworn affidavit.A
Likewise, Tina's search was not independent of her identification at fhe
police station and at trial. Tina's search flowed directly with her search of
Griffin on the website because directly 6n the heels of Tina's search she
reported to the police station where a photo array was assembled and that
phtot array was used as evidence by the prosecutor at Griffin's trial. There-

fore the photo was material evidence.

Lastly, the State claims that Griffin expressly waived the claim of the
photo being evidence that the photo array was unduly suggestive.(Respondents
Br.14). 7

The State claims that because Griffin did not raise this claim within the
framework of ineffective assistance that it is expressly waived. Griffin
argues that the State cannot have it two ways. First, The State should not be
© able to viclate it's duty recognized by &yles v. Whitley, supra. And second,

the State should not be able to argﬁe that Griffin wéived this claim due to
the State failing to6 pursue such evidence. This Court should £ind that Griffin
alleged sufficient facts to demonstrate that.the State violated its discovery.

obligations and that the trial Court improperly denied this claim without a

hearing-
ARGUMENT 2

A MACHNER HEARTNG WAS DUE GRIFFIN ON HIS INEFFECTIVE ASSISTANCE
OF COUNSEL CLAIM AND THE POST CONVICTION COURT SHOULD HAVE HELD ONE

[N

First, it is worth noting that it would be premature for this Court to
analyze Attorney Meetz' action's in this case until the facts concerning His

decisions about failing to obtain and make use of the weather data are

-

.
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are developed at a Machner hearing.

Griffin submits that his post conviction motion alleges, specific, and
substantial allegations that are sufficient to require a Machner hearing.

Griffin alleges that:

1. He asked Attorney Meetz to pursue and obtain the weather data attached

to his motion as (exhibits K and L) (Bpp.23-24) attached to Griffins brief.

2. Attorney Meetz informed Griffin that he would pursue and obtain the
weather data to undermine Flores' credibility. Attorney Meetz also informed

Griffin that the weather data would further support his theory of defense.

See(97:15), Griffin's Br. App.20-22.

3. That Griffin would testify at a hearing about his conversation that

he had with Attorney Meetz on this issue. (App-.20-22) of Griffins Brief.

Because the defense theory argued at trial was that Tina was lying to

: get Griffin in trouble, the weather data would have been highly significant
to the credibility of Tina. Tﬁis Court should find that without any
opportﬁnity for Attorney Meetz to testify as to-why he abandohed obtaining
the weather data, that it would not be éossible for this Court to assess
whether such conduct was deficient. Further, Griffin.submits that without
Attorney Meetz' explanation, this Court would not be able to independently
.conclude that failure to obtain and make use of the weather data.for

impeachment was not prejudicial.

Griffiﬁ alleges that the credibility of Tina was essential to the case
and that given the specific factual allegations, in Gniffin's post conviction
motion, the trial Court §hould have conducted a Machner hearing in order to
assess whether Attorney Meetz' conduct was deficient and if so, whether the

deficient conduct was prejudicial. This Court should find that the allegations

of BAttorney Meetz' ineffectiveness that Griffin advanced are supported by

02
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factual assertions. i.e.— the weather data and Griffin's affidavit attached
to his post conviction motion.

The response states nothing that would refute that Attorney Meetz was
deficient in non-investigating/ non discovery/ non-use of reasonably available
impeaching evidence in the form of the weather data attached to Griffin's.

Br ass (App-23-24). Nor has the response arqued against Griffin's affidavit
attached to Griffin's post conviction motion or his brief. The State does
not deny or rebut that the weather data is reliable; or that any reasonable
Attorney would discover and obtain such evidence, then present it to rebut
the States case which hinged on the credibility of the witnesses. Especially-

since Attornet Meetz himself indicated to Griffin that he would do so.

GRIFFIN REBUTS THE FOLLOWING CLATMS MADE BY THE RESPONDENT

1. The State claims that the weather data would not have. been admissible
because it was hearsay and that Attorney Meetz would have needed to
find a witness to authenticate any weather data. (Resp. Br.15).

I

Griffin submits that the State is incorrect in this regérd. Griffin argued
that the weather data would have been admissible under the Wisconsin rules of
evidence. (Griffins Br.30). It is important to take notice that the Respondent
acknowledges that Griffin argued that the Court could have taken judicial
notice of the historical weather data without requiring Attorney Meetz to
locate a witness to testify about the weather. However, ‘the Respondent claims
that would have been a decision for the Circuit Court if Attorney Meetz had

chosen to pursue this line of impeachment. (Resp.Br.17)-

First, Griffin submits that Attorney Meetz informed Griffin that he
intended to pursue this line of impeachment but to no avail. Second, it is
important to take notice that the Circuit Court was never given the oppo

opportunity to decide whether the Court would have taken judicial notice of

I

3.




- O@OoOo0o0o0o0@o6@6060606@6@6@6-—~©"~- " .. @96 69 @@ @@
Case 2020AP001750 Reply Brief Filed 04-26-2021 Page 10 of 14

3

i»

-

the historical weather data because Attorney Meetz failed to pursue, obtain
and attempt to introduce the weather data for impeachment purposes during
trial proceedihgs.

Griffin submits that the Circuit Court could decide whether or not it

would have taken judicial notice of the weather data once the Machner hedring

is held on this issue.

A. The State claims that Tina still could have taken off her boots even
without snow on the ground, and even if she had not taken off her
boots Griffin could have done so when he removed her pants. (RESP. Br.1l6).

Griffin submits that these claims made by the State are for the jury to °
assess. First, it is important to take notice‘that Tina testified that the
reason she took her boots off was because she did not want to track snow
through the house. See trial Tkanscripts 175:12-17 - firs; day of trial.
And as to the State claiming that even if Tina had not taken off her boots,
Griffin could have done so when he removed her pants is inaccurate. This is
because Tina's testimony is clear. Tina testified that she took off her own

boots and that the reason for doing so was because she did not want to track

the snow through the house.

B. The State claims that any failure to impeach Tina about whether it had
been snowing was not deficient. And Griffin did not suffer prejudice.

(Resp. Br.17).

Griffin submits that a Machner hearing is required so that the deficiency
and prejudice prong of Strickland can be assessed by the trial Court. G?iffin
further submits that the Respondent fails to refute his argument relating to
the weather data could have been used to undermine the critical element
number three of count three reflected on the judgment of conviction. See
Griffin's Br.285. This Court should find that the States failure to refute

this proposition constitutes a concession. CHAROLAIS BREEDING RANCHES, supra-

9.
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ANY ERROR ADMITTING THE LETTER EVIDENCE
WAS NOT HARMLESS
Griffin submits that the Circuit Court erred in allowing the letter
evidence. This Court should find that it is clear that the jury would not

have found Griffin guilty absent the error and that a new trial is warranted. ~

The Respondent claims that the letters did not make Taylor's testimény
more credible and that Griffin failed to explain any such link. (Resp. Br.2l).
Griffin sﬁbmits that the State is incorrect in this regard. Griffin did in
fact explain such a link. Griffin argued that the two letters were able to
be used to bolster Taylor's testimony and that it is reasonable to conclude
that if the jury had reason to doubt Taylor's version of events because of
his plea deal to testify against Griffin then the introduction of the two

letters as part of Taylor's testimony could reasonably give the jury a reason

to believe his testimony as being truthful. (Griffin's Br. at 36 and 37).

A. The trial Court erred in allowing the letter evidence at trial.

The Respondent claims that the letters were relevant evidence to ériffin's
guilt. (Resp.Bp.18). The Respondent further claims that relevancy is the |
tendency to make a fact of consequence more probable than without thé evidence
Wis.Stat.904.01 (Resp.Br.18). Griffin submits that the trial Court never
applied the legal standards of Wis.Stat.904.0l to determine whether the
letters wére relevant evidence to Griffin's guilt. Therefore, this Court
should find that the trial Court failed to apply a proper legal standard in

allowing the letter evidence at trial.

Likewise, Griffin submits that the trial Court never made an implicit
ruling on the authentication of the letters. The trial Court did not make a
finding that authentication conforming with statutory requirements. The trial

Court only made a ruling on the authentication of the letter evidence after

-
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Griffin advanced this issue on appeal. (Griffin's Br.35). The Respondent

did not refute this argument. Therefore it should be deemed-admitted.

B. The Respondent failed to refute Griffin's argument relating to the trial
Court conducting its own independent investigation of the letter evidence.
(Griffin's Br.34-35)

Griffin argued that the Trial Court conducted it's own independent
investigation (two months after the trial Court allowed the admission of the
two lettérs into evidence during trial proceedings) as to whether Griffin
wrote the two letters, sh?uld be read in the context of the trial Court
possessing self knowledge that the State never offered the Court with
sufficient evidence to es£ablish that Griffin wrote the two letters. The
Respondent did not deny or rebut Griffin's érgument in this reéard. This Court
should find that the Respondents failure to refute this proposition constitute
a concession. See Charolais breeding ranches,supra.

C. The Respondent claims that the jury nevér heard thatGriffin and Taylor
were in jail when the letter exchange happened.(Resp.Br.19)

Griffin submits fhat the State is correct in this regard. However, Griffin
argued that the danger of unfair prejudice of the letters being passed inside
the jail should have outweighed the probative value of the two letters in
guestion.

This Court should find that the trial Court erred by ruling that Taylor
could be asked how he came to be in reciept of the letters and from whom he
received the létters, so long as the jury was not made aware that the men |
were in custod§ at the time the letters were passed. This Court should also
find that the Trial Court never made a ruling that'the letters could be read
by either Taylor or the State. The trial Court only made reference to the

passing of the letters and not to the contents or reading of the letters.
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Lastly the Respondent claims that'Taylor's explanation that he got the letters$
from Griffin is Strong circumstantial evidence that Griffin also wrote the
letters.(Resp.Br.19). The State cites to State v. Giacomantonio,2016 Wi App .
62, P.21 for the proposition that authentivation can be established thréugh

circumstantial evidence.

Griffin submits that the case of Giacomantonio renders no support to the

‘facts of this case. This is because in Giacomantonio a dtective testified

that he saw the text messages when the victim's mother brought the phone to
him and that he tock screen shots of the messages and that the screen shots
accurately depicted that the text message he viewed.

. Next, the victim testified that Giacomantonio was the author. The viétim
testified that to the phone number that w%s assoclated with Giacomantonio's
phone, and that the messages had come from him and that the messages used in

the exhibits at trial were typical messages she would recieve from him.

Here, in contrast, Taylor was the only proponent testifying to the letter
evidence. The text messages in Giacomantonio were corroborated by other
witnesses. Taylor never testified that Griffin was the author of the fwo
letters. Nor did Taylor testify that the letters used in exhibits at trial
were typical letters he would recieve from Griffin. And just because Taylor
explained that he got the letters from Griffin does not imply that Griffin
wrote the.lgtters. These key differences make Giacomantonio inapposite.

The jury should never have been able to consider the letter evidente. Nor
should the jury have been allowed to consider the circumstantial.evidence
of the letters. Why? because the.trial Court should have excluded the letter
evidence.

This Court should grant a new trial by finding that the trial Court erred

by allowing the letter evidence at trial and that the letter evidence was not

harmless.

y I
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CONCLUSION
Griffin asks this Court to find that he should be entitled to a evidentiary
hearing on his Brady claim. And that he should be entitled to.a machner
hearing on his ineffective assistance of counsel claim to preserve counsel's
testimony for purposes of appeal. This Couyt should also find that Griffin is
entitled to a new trial based on the erroneous admission of the letter

evidence.
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