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A. Issues Presented

Martinez states that habeas corpus is the proper for

um to bring claims of ineffective assistance of counsel.

The Wisconsin Supreme Court in State ex rel. Vanderbeke v.

1.

Endicott,210 Wis.2d 502,563 N.W.2d 883 (1997), the court s-

tated:

The court stated in the absence of statutory provisions for jud
icial review of a revocation of probation, the "right of review 

of a revocation hearing is by certiorari directed to the court of 
conviction." Cady,50 Wis.2d at 549-50. The Court of Appeals has, 
held, however, that habeas corpus is available in circumstances 

in which certiorari is not available, State ex rel. McMillian v. 
Dickey,132 Wis.2d 266,278-79,392 N.W.2d 453 (Ct.App.1986), and 

that habeas rather then certiorari is the appropriate procedure 
for an allegation of ineffective assistance of counsel at proba
tion revocation proceedings, when additional evidence is needed. 
Id. Vanderbeke,210 Wis.2d at 522.

The Respondent appears to suggest that the Wisconsin Supre

me Court's decision in Vanderbeke, supra, is an error, in 

holding that habeas corpus rather then certiorari is the p- 

roper forum for ineffective assistance of counsel claims. 

The Respondent relies upon State ex rel. Booker v. Schwarz,

2004 WI App.50,270 Wis.2d 745,613 N.W.2d 591, for the posi

tion that a motion to the Division of Hearings and Appeals 

should have been made to bring claims of ineffective assis

tance of counsel.

The Respondent does not cite any policy or procedure of the 

Division of Hearings and Appeals which allows ineffective 

assistance of counsel claims nor cite any decisions by the

1



State of Wisconsin Supreme Court or Court of Appeals, which 

states that a Booker, motion should be brought for ineffec

tive assistance of counsel claims.

Instead, the Respondent states that there is presently pen

ding before this Court two other cases, which raises this 

issue.

Martinez states that ineffective assistance of counsel cla

ims has been clearly defined in Vanderbeke, supra, habeas 

corpus is the proper forum.

2. Martinez states that his Attorney Katherine Romanowi- 

ch was ineffective in failing to object to hearsay stateme

nts being used against Martinez.

Martinez states that during the revocation hearing, that t- 

he Administrative Law Judge identified all the exhibits wh

ich were submitted by Extended Supervision Agent Jennifer 

Duffy-Juoni (R.50:3-4).

Martinez states that once the exhibits were marked, the fo

llowing exchange took place:

ADMINISTRATIVE LAW JUDGE: Ok. Any objections to

any of those exhibits being received into evidence?

ATTORNEY ROMANOWICH: No.

ADMINISTRATIVE LAW JUDGE: Ok, they are received.

Ok, Ms. Duffy-Juoni do you have any witnesses other 

than yourself? (R.50:4)

Martinez states that his defence counsel Ms. Romanowich ag

reed that the exhibits should be received into evidence. 
Martinez states that in Wisconsin, evidence is defined by
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WIS JI-CRIMINAL 103, which states isolated here:

Evidence is:

First, the sworn testimony of witnesses, both on direct and cro
ss-examination, regardless of who called the witness.
Second, the exhibits the court received, whether or not an 

exhibit goes to the jury room.
Third, any facts to which the lawyers have agreed or stipulated 

or which the court has directed you to find.
Anything you may have seen or heard outside the courtroom is not 
evidence. You are to decide the case solely on the evidence off
ered and received at trial.

Martinez states that WIS JI-CRIMINAL 155, EXHIBITS, states

isolated here:

155 EXHIBITS

An exhibit becomes evidence only when received by the court. An 

exhibit marked for identification and not received is not evide
nce. An exhibit received is evidence, whether or not it goes to 

the jury room.

Martinez states that this was not a conditional receipt of 

the exhibits, the Administrative Law Judge made clear, "an- 

y objections to those exhibits being received into evidence

_?" (emphasis added). Attorney Romanowich stated "No.11 (emp

hasis added). (R.50:4)

Martinez states that he never had a chance to confront and

cross-examine the witnesses, that there was no preliminary 

proceedings, there was no preliminary hearings where the wi

tnesses were present and subject to cross-examination. The 

reliability of the witnesses and police reports were never 

established.
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Martinez states according to State ex rel. Simpson v. Schw

arz, 2002 WI App.7,250 Wis.2d 214,640 N.W.2d 527, the court 

held that the hearsay evidence must be reliable.

Martinez states that some courts have held that for hearsay 

evidence to be deemed reliable, the evidence must "bear su

bstantial guarantees of trust-worthiness." Some examples of 

evidence with sufficient "indicia of reliability" include:

(1) the conventional substitutes for live testimony (e.g., aff
idavits, depositions, and documentry evidence); (2) statements fa
lling under an established exception to the hearsay rule; (3) s- 
tatements corroborated by detailed police investigative reports; 
and (4) statements corroborated by the releasee's own statements.

In the case presently before the Court, defence counsel Ro- 

manowich did not ensure that the evidence was reliable, and

agreed that hearsay evidence could be used against Martinez.

Martinez states that Extended Supervision Agent Jenn

ifer Duffy-Juoni did not provide Martinez with a copy of t- 

he medical reports, and did not provide a copy of the medi

cal reports to the Hearing Examiner, even though she indic

ated as being included at the hearing (R.31:Ex.A page 2). 

Martinez states that he should have been provided a copy of 

the medical reports, to disprove any claims by Kristy Vill

anueva that Martinez had physically assaulted her.

Martinez states that this issue was not addressed by the b- 

rief of the Respondent, and any issues which were not 

addressed by the Respondent should be conceded or waived.

See Charolais Breeding Ranches, Ltd, v. FPC Sec. Corp.,90 W- 

is.2d 97,279 N.W.2d 493 (Ct.App.1979), there the court held:

3.
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Respondent on appeal cannot complain if propositions 

of appellants are taken as confessed which they do

not undertake to refute. Id.90 Wis.2d at 109.

B. Conclusion

Martinez states that the decision of the Circuit Cou-1.

rt should be reversed, and the petition for a Writ of Habe

as Corpus should be issued, either the Respondent grants M- 

artinez a new hearing, or the original decision and order 

revoking Martinez' extended supervision should be reversed;

2. Martinez states that he request that this Court should 

do what is fair and just.

Dated this / day of December, 2015.

Respectfully Submitted,

V
Vincent Martinez
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C. Form and Length Certification

I hereby certify that this Reply Brief conforms to t- 

he rules contained in 809.19(8)(b) and (c) for briefs prod

uced with a monospaced font.

The length of this Reply Brief is 5 pages. 

Dated this } day of December, 2015.

v/JAJlk

Vincent Martinez
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D. Certification of Mailing

I certify that this Reply Brief was deposited in the 

United States mail for delivery to the Clerk of Court of A- 

ppeals, and the Assistant Attorney General by first class 

mail. I further certify that the REply Brief was correctly 

addressed and postage pre-paid.

On this date / of December, 2015.

/

'tmmif)/uLM
(

Vincent Martinez
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