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NOTICE

This opinion is subject to further
editing and modification. The final
version will appear in the bound
volume of the official reports.

No. 2021AP1450-0A

STATE OF WISCONSIN : IN SUPREME COURT

Billie Johnson, Eric O'Keefe, Ed Perkins and
Ronald Zahn,

Petitioners,

Black Leaders Organizing for Communities, Voces
de la Frontera, League of Women Voters of
Wisconsin, Cindy Fallona, Lauren Stephenson,
Rebecca Alwin, Congressman Glenn Grothman,
Congressman Mike Gallagher, Congressman Bryan
Steil, Congressman Tom Tiffany, Congressman
Scott Fitzgerald, Lisa Hunter, Jacob Zabel,
Jennifer Oh, John Persa, Geraldine Schertz,
Kathleen Qualheim, Gary Krenz, Sarah J.
Hamilton, Stephen Joseph Wright, Jean-Luc
Thiffeault, and Somesh Jha,

FILED

Intervenors-Petitioners,

APR 15, 2022

v.
Sheila T. Reiff
Wisconsin Elections Commission, Marge Clerk of Supreme Court
Bostelmann in her official capacity as a member
of the Wisconsin Elections Commission, Julie
Glancey in her official capacity as a member of
the Wisconsin Elections Commission, Ann Jacobs
in her official capacity as a member of the
Wisconsin Elections Commission, Dean Knudson in
his official capacity as a member of the
Wisconsin Elections Commission, Robert
Spindell, Jr. in his official capacity as a
member of the Wisconsin Elections Commission
and Mark Thomsen in his official capacity as a
member of the Wisconsin Elections Commission,

Respondents,
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The Wisconsin Legislature, Governor Tony Evers,
in his official capacity, and Janet Bewley
Senate Democratic Minority Leader, on behalf of
the Senate Democratic Caucus,

Intervenors-Respondents.

ZIEGLER, C.J., delivered the majority opinion of the Court, in
which ROGGENSACK, REBECCA GRASSL BRADLEY, and HAGEDORN, JJ.,
Jjoined. REBECCA GRASSL BRADLEY, J., filed a concurring opinion,
in which ZIEGLER, C.J., and ROGGENSACK, J., Jjoined. HAGEDORN,

J., filed a concurring opinion. KAROFSKY, J., filed a
dissenting opinion, in which ANN WALSH BRADLEY and DALLET, JJ.,
joined.

ORIGINAL ACTION. On remand from the United States Supreme

court. Relief granted.

q1 ANNETTE KINGSLAND ZIEGLER, C.J. This is an original
action filed by Petitioners Billie Johnson, Eric O'Keefe, Ed
Perkins, and Ronald Zahn to remedy malapportionment in
Wisconsin's state legislative and congressional districts. On
March 3, 2022, this court selected legislative and congressional

maps drawn by Governor Tony Evers. Johnson v. Wis. Elections

Comm'n, 2022 WI 14, {52, 400 Wis. 2d 626, _ N.W.2d . Upon
a request for certiorari review by the United States Supreme
Court, the Supreme Court granted certiorari and summarily
reversed the selection of the Governor's state legislative maps.

Wis. Legislature v. Wis. Elections Comm'n, 595 U.S. , 142

S. Ct. 1245, 1251 (2022) (per curiam). Racial motivations drove
the Governor's selection of district 1lines, and the Supreme
Court reasoned that the court relied on insufficient evidence to

endorse such race-based decision making. Id. at 1249-51. The
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Supreme Court remanded the case to the court for further
proceedings regarding the Wisconsin State Senate and Assembly
maps. Id. at 1251.

q2 Upon review of the record, we conclude that
insufficient evidence 1is presented to Jjustify drawing state
legislative districts on the basis of race. The maps proposed
by the Governor, Senator Janet Bewley, Black Leaders Organizing
for Communities ("BLOC"™), and Citizen Mathematicians and
Scientists ("CMS") are racially motivated and, under the Equal
Protection Clause, they fail strict scrutiny.

q3 By contrast, the maps proposed by the Wisconsin
Legislature are race neutral. The Legislature's maps comply
with the Equal Protection Clause, along with all other
applicable federal and state legal requirements. Further, the
Legislature's maps exhibit minimal changes to the existing maps,
in accordance with the least change approach we adopted in

Johnson v. Wis. Elections Comm'n, 2021 WI 87, 399 Wis. 2d 623,

967 N.W.2d 469. Therefore, we adopt the state senate and
assembly maps proposed by the Legislature for the State of
Wisconsin.
I. FACTUAL BACKGROUND AND PROCEDURAL POSTURE

q4 In 2011, the Wisconsin Legislature passed and the
Governor signed state legislative and congressional maps after
the 2010 census. Over the subsequent ten years, the population
of Wisconsin changed; people moved away from some areas and

people moved into others. These changes were recognized in the
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2020 census, which identified a population increase in the state

from 5,686,986 to 5,893,718. See Johnson, 399 Wis. 2d 0623, J15.

s The Petitioners filed this original action in August
2021 to remedy alleged malapportionment in Wisconsin's state
legislative and congressional maps.! In September 2021, this
court accepted the case, and in October 2021, the court directed
the parties to file briefs addressing what factors the court

should consider when selecting new maps. Johnson v. Wis.

Elections Comm'n, No. 2021AP1450-0A, unpublished order (Wis.

Sept. 22, 2021, amend. Sept. 24, 2021); Johnson v. Wis.

Elections Comm'n, No. 2021AP1450-0A, unpublished order (Wis.

Oct. 14, 2021). On November 17, 2021, the court directed the
parties to confer and, 1if they wished to participate in a
discovery period, to file a joint proposed discovery plan by

December 3, 2021. Johnson v. Wis. Elections Comm'n, No.

2021AP1450-0A, unpublished order (Wis. Nov. 17, 2021).
96 On November 30, 2021, the court issued a decision
explaining the framework by which the court would select maps.

The court identified that under the Equal Protection Clause of

1 The Legislature is constitutionally tasked with
responsibility to act in reapportionment. Wis. Const. art. IV,
§ 3 ("At its first session after each enumeration made by the

authority of the United States, the legislature shall apportion
and district anew the members of the senate and assembly,

according to the number of inhabitants."). In 2021, after
completion of the 2020 census, the Legislature passed new
redistricting maps. However, "[that] legislation did not
survive the political process." Johnson v. Wis. Elections

Comm'n, 2021 WI 87, 972 n.8, 399 Wis. 2d 623, 967 N.W.2d 469.
As a result, this court is called upon to select redistricting
maps.
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the United States Constitution, "a State [must] make an honest
and good faith effort to construct districts, in both houses of
its legislature, as nearly of equal population as practicable."

Johnson, 399 Wis. 2d 623, 924 (gquoting Reynolds wv. Sims, 377

U.S. 533, 577 (1964)). This "one person, one vote" principle
applies with 1less force when selecting districts for state
legislative maps than it does for congressional maps.
"Consistent with principles of federalism, states have limited

flexibility to pursue other legitimate policy objectives, such

as 'maintain[ing] the integrity of various political
subdivisions' and 'provid[ing] for compact districts of
contiguous territory.'" Id., 926 (alterations in original)
(quoting Brown v. Thomson, 462 U.S. 835, 842 (1983)). The court

explained that, in addition to satisfying all Equal Protection
Clause requirements, the court must consider compliance with
Section 2 of the Voting Rights Act ("VRA"). Id., 927 (citing 52
U.s.C. § 10301).

97 Under state law, the court recognized that the
Wisconsin Constitution, as with the United States Constitution,
imposes a requirement for population equality among legislative
districts. Id., 9928-33 (citing Wis. Const. art. IV, § 3).

Although "perfect exactness 1in the apportionment, according to

the number of inhabitants, 1s neither required nor possible,”
"there should be as close an approximation to exactness as

possible." Id., 928 (quoting State ex rel. Attorney General v.

Cunningham, 81 Wis. 440, 484, 51 N.W. 724 (1892)). Further, the
court identified a state constitutional interest in retaining

9
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assembly districts within "county, precinct, town, [and] ward
lines." Id., 935 (quoting Wis. Const. art. IV, § 4). The court
recognized that, under federal one person, one vote
jurisprudence, bounding districts by county lines may not be
possible, but "the smaller the political subdivision, the easier
it may be to preserve its boundaries." Id. Finally, the court
stated that assembly districts must be "contiguous" and "in as
compact form as practicable." Id., 9936-37 (citing Wis. Const.
art. IV, § 4). Both the assembly and senate must have single
member districts, and assembly districts may not be "divided in
the formation of a senate district," i.e., senate districts must
"nest" within assembly district boundaries. Id., 937 (citing
Wis. Const. art. IV, §S 4, 5).

q8 In its November 30 decision, the court adopted the

"least change approach," whereby the court would select maps

that "comport with relevant legal requirements" while
"reflect[ing] the least change necessary." Id., 972 (citation
omitted) . The court rejected the suggestion that the court

consider partisan fairness and proportional representation of
political parties when selecting maps. Id., 9940-52.

99 Following the court's November 17 order directing the
parties to confer and develop a discovery plan, the parties on
December 3, 2021, submitted a joint discovery plan. The parties
agreed that any discovery in this case and the 1legal 1issues
presented therein would be completed by December 23, 2021. They
stipulated that no discovery '"beyond the exchange of maps,
expert disclosures, and any documents or data that a party

10
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intends to rely wupon or an expert has relied wupon" was
anticipated. As that information would be included in briefing

with the court, the parties consequently undertook no other

discovery. See Johnson, No. 2021AP1450-0A, unpublished order,

at 2 (Wis. Nov. 17, 2021) (explaining the timeline for filing
briefing with the court).

10 Between December 15, 2021, and January 4, 2022, the
court received hundreds of pages of briefing and expert reports
from the parties. The court heard oral arguments on January 19,
2022. Between September 22, 2021, when the court first accepted
this original action, and January 19, 2022, when the court held
oral arguments, the court received no formal request or motion
to permit additional discovery, beyond what was included in the
joint discovery plan, or to modify the court's schedule to
accommodate discovery needs.

11 On January 19, 2022, the court heard a total of five
hours of oral arguments over the course of the day. On March 3,

2022, the court issued a decision adopting the Governor's state

legislative and congressional maps. Johnson, 400 Wis. 2d 626,
q52. The court reasoned that the Governor's maps included the
least alterations to preexisting maps. Id., 9q926-33. In

addition, the court said that the Governor's maps complied with
the Equal Protection Clause, the VRA, and the Wisconsin
Constitution. Id., 9934-51.

12 After the court issued its March 3 decision, the
Petitioners and the Legislature sought certiorari review by the
United States Supreme Court, asserting that the court's adoption

11
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of the Governor's state legislative maps constituted a racial
gerrymander 1in violation of the Equal Protection Clause.
Congressmen Glenn Grothman, Mike Gallagher, Bryan Steil, Tom
Tiffany, and Scott Fitzgerald ("the Congressmen") filed a
separate appeal to the Supreme Court, challenging this court's
selection of the Governor's congressional map.?

13 On March 23, 2022, the United States Supreme Court
reversed the court's decision to select the Governor's state
legislative maps. The Supreme Court confirmed that, under the
Equal Protection Clause, a state government cannot draw district

maps on the basis of race unless the state satisfies strict

scrutiny. Wis. Legislature v. Wis. Elections Comm'n, 142 S. Ct.
at 1248-49. If the state has before it a "strong basis 1in
evidence" for believing the VRA "require[s] [the state] to move

voters based on race," and the evidence is district specific, a
racially motivated map can satisfy strict scrutiny. Id. at 1249

(quoting Cooper v. Harris, 581 U.S. , 137 S. Ct. 1455, 1470

(2017)) . However, the state must possess this evidence before
it creates maps based on racial classifications. Id. (quoting

Shaw v. Hunt, 517 U.S. 899, 910 (199%e¢)).

14 In the case before this court, the Supreme Court
reasoned that, based on the filings and presentations made by

the Governor, the Governor had failed to present a strong

2 The United States Supreme Court denied review of the
Congressmen's appeal. Grothman v. Wis. Elections Comm'n, No.
217490, 2022 WL 851726 (Mar. 23, 2022) (stay denied). Thus, the
March 3 decision to adopt the Governor's congressional map
remains unchanged.

12
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evidentiary basis for believing the VRA mandated the district
lines he drew. Id. at 1249. Specifically, the Supreme Court
identified that the Governor's primary explanation for his
racially drawn maps was the fact that it was cartographically
possible to draw them. Id. According to the Supreme Court,
"[s]ltrict scrutiny requires much more." Id. Based on the
record, the Governor's maps failed to satisfy this 1legal
standard. Id.

15 The Supreme Court concluded that this court's March 3
decision fell short because this court had concluded only that
the "VRA might support race-based districting." Id. (quoting
Johnson, 400 Wis. 2d 626, 947 ("[W]e cannot say for certain on
this record that seven majority-Black assembly districts are
required by the VRA.")). Strict scrutiny requires more: it
requires strong, district-specific evidence that race-based map
drawing 1is required, not just that it "might" be required. Id.
at 1249-50. The Equal Protection Clause "does not allow a State
to adopt a racial gerrymander that the State does not, at the
time of imposition, 'judgle] necessary under a proper
interpretation of the VRA.'" Id. at 1250 (quoting Cooper, 137
S. Ct. at 1472).

16 Further, the Supreme Court indicated that the court

failed to properly examine the three-step prerequisites to

proving a VRA violation, as stated in Thornburg wv. Gingles, 478

U.S. 30, 46-51 (1980). Although, in its March 3 decision, the
court cited electoral history analysis provided by BLOC, the

court failed to thoroughly examine whether and to what extent

13
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that report proved a VRA violation. Wis. Legislature v. Wis.

Elections Comm'n, 142 S. Ct. at 1249-50.

917 Finally, the Supreme Court noted that, when the court
examined whether under the totality of the circumstances racial
considerations were mandated by the VRA, the court improperly
"focused exclusively on proportionality." Id. at 1250. "[N]o
single statistic provides courts with a shortcut to determine
whether a set of single-member districts wunlawfully dilutes

minority wvoting strength." Id. (quoting Johnson v. De Grandy,

512 U.S. 997, 1020-21 (1994)).

18 The Supreme Court concluded, "The question that our
VRA precedents ask and the court failed to answer is whether a
race-neutral alternative that did not add a seventh majority-

black district would deny Dblack voters equal ©political

opportunity."” Id. at 1250-51. "Answering that question
requires an 'intensely local appraisal' of the challenged
district." Id. at 1251 (quoted source omitted).

19 The Supreme Court remanded the case to us for further

proceedings. The Court explained that we could "choose from
among . . . other submissions.” Id. Alternatively, the court
could "take additional evidence if [we] prefer[red] to
reconsider the Governor's maps." Id. It instructed, however,
that "[alny new analysis . . . must comply with our equal
protection jurisprudence.”" Id.

IT. ANALYSIS

14
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20 Five parties submitted maps for the Wisconsin Senate
and Assembly: the Governor, Senator Janet Bewley, BLOC, CMS,
and the Legislature.

21 In 1line with our November 30 decision, we apply a

"least change approach." We "[t]lreadl] [no] further than
necessary to remedy current legal deficiencies." Johnson, 399
Wis. 2d 623, q64. In so doing, we "begin with the current
boundaries and change them as 1little as possible." Id., 973.

Previously, the court indicated that "core retention," or the
percentage of voters who remain in their preexisting districts,
is an "especially helpful" metric of change. Johnson, 400
Wis. 2d 626, q13. Regardless of how much weight is given to
core retention as a measure of change, only the Legislature's
maps comply with the law, as we explain below. As a matter of
law, the Legislature's maps are superior to the available
alternatives.

22 Under the record presented before us, and with
clarification from the Supreme Court, we conclude that the
Legislature proposed the only legally compliant maps. The maps

proposed Dby the Legislature also reflect minimal changes to

existing maps. Thus, the Legislature's maps are the best, and
only, viable proposal. We will first analyze whether the
proposed legislative maps comply with federal and state law. We

will then discuss the least-change principle.

A. Compliance With The Law

1. The Egqual Protection Clause and the VRA

15
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23 Section 1 of the Fourteenth Amendment states that
"[n]o State shall make or enforce any law which shall . . . deny
to any person within its Jjurisdiction the equal protection of
the laws." In recognition of this Dbasic constitutional
guarantee, the United States Supreme Court has recognized that
"[d]istinctions between citizens solely Dbecause of their
ancestry are by their very nature odious to a free people, and
therefore are contrary to our traditions and hence

constitutionally suspect." Fisher v. Univ. of Texas, Austin,

570 U.S. 297, 309 (2013) (citations and quotations omitted);

accord Wis. Legislature v. Wis. Elections Comm'n, 142 S. Ct. at

1248 (explaining that government-endorsed racial distinctions
"are by their very nature odious" (quotations omitted)).

24 The Equal Protection Clause strongly protects
individuals from race-based <classifications in redistricting.

"Racial classifications with respect to voting carry particular

dangers. Racial gerrymandering, even for remedial purposes, may
balkanize us into competing racial factions[.]" Shaw v. Reno,
509 U.S. 630, 657 (1993). "Race-based assignments [in voting

districts] embody stereotypes that treat individuals as the
product of their race, evaluating their thoughts and efforts—
their very worth as citizens—according to a criterion barred to
the Government by history and the Constitution." Miller wv.
Johnson, 515 U.S. 900, 912 (1995). Such behavior "threatens to
carry us further from the goal of a political system in which

race no longer matters—a goal that the Fourteenth and Fifteenth

16
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Amendments embody, and to which the Nation continues to aspire."

Shaw v. Reno, 509 U.S. at 657.

25 Classifications based on race, in redistricting just
like 1in other contexts, "are constitutional only if they are
narrowly tailored to further compelling governmental interests."

Grutter v. Bollinger, 539 U.S. 306, 326 (2003). This is a

"searching Jjudicial inquiry," id., that rejects "any but the
most exact connection between justification and classification."

Parents Involved in Cmty. Schs. v. Seattle Sch. Dist. No. 1, 551

U.sS. 701, 720 (2007) (quotations removed). The Supreme Court
has "assumed that . . . complying with operative provisions of
the Voting Rights Act of 1965" can serve as a compelling
interest. However, the government must still satisfy the narrow
tailoring and "searching judicial inquiry" that strict scrutiny

requires. Grutter, 539 U.S. at 326; Bush v. Vera, 517 U.S. 952,

978 (1996) (plurality) ("Strict scrutiny remains, nonetheless,
strict.”"). 1In order to satisfy strict scrutiny, there must be a
"strong basis in evidence" that the VRA requires the drawing of
districts on the basis of race. Miller, 515 U.S. at 922; Wis.

Legislature wv. Wis. Elections Comm'n, 142 S. Ct. at 1249

(emphasizing that an observation, Dbased on available records,
that race-based districts "may" be required is insufficient to
satisfy strict scrutiny).

26 Section 2 of the VRA prohibits election practices and

procedures that, in the "totality of the circumstances," create

political processes leading to nomination or election
in the State or political subdivision [that] are not

17
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equally open to ©participation by members of a
[protected] class of citizens . . . in that its
members have less opportunity than other members of
the electorate to participate in the political process
and to elect representatives of their choice.

52 U.S.C. § 10301 (b). "[I]nteracting with social and historical
conditions," district 1lines that prevent a cohesive minority
from electing their preferred candidate "impairs the ability of
a protected class to [exercise voting rights] on an equal basis
with other voters." De Grandy, 512 U.S. at 1007. If certain
conditions are met in a specific location, the law may require
the "drawing of [] majority-minority district[s]." Cooper, 137
S. Ct. at 1487.

927 The Supreme Court has demanded that three specific
preconditions be met before it can conclude that the creation of
additional majority-minority districts may be necessary: " (1)
the racial group 1s sufficiently large and geographically
compact to constitute a majority in a single-member district;
(2) the racial group 1s politically cohesive; and (3) the
majority vote[s] sufficiently as a bloc to enable
it . . . usually to defeat the minority's preferred candidate."

League of United Latin American Citizens v. Perry, 548 U.S. 399,

425 (2000) ("LULAC™) (quotations omitted) . These three

requirements are called the "Gingles preconditions." Wis.

Legislature v. Wis. Elections Comm'n, 142 S. Ct. at 1250.

28 Satisfaction of the Gingles preconditions does not, on
its own, prove a VRA violation. To meet the standard, there
must be an established record of discriminatory, district-

specific effects. The Supreme Court has repeatedly cited a 1982
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report from the United States Senate which 1lists numerous
factors of potential significance, including, for example, the
history and practice of state-sponsored discrimination, the
extent to which discrimination hinders the ability of a minority
to effectively participate in democratic elections, and the use
of racial appeals 1in campaigning. LULAC, 548 U.S. at 426
(citing Gingles, 478 U.S. at 44-45) . In addition,
proportionality of effective minority districts to the
minority's "citizen voting-age population" can be relevant to
the totality of the circumstances analysis. LULAC, 548 U.S. at

436; accord Wis. Legislature v. Wis. Elections Comm'n, 142 S.

Ct. at 1249 ("We have identified as relevant to the totality
analysis several factors enumerated in the Senate Report on the
1982 amendments to the VRA, as well as [proportionality]l.").

Proportionality, however, is "never dispositive." Wis.

Legislature wv. Wis. Elections Comm'n, 142 S. Ct. at 1250

(quoting De Grandy, 512 U.S. at 1026 (O'Connor, J.,
concurring)) .

29 The VRA requires an "intensely local appraisal" which
"pars[es] . . . data at the district level" and evidences a lack
of minority electoral opportunity, such that a race-based remedy
is needed. Id. at 1250-51; LULAC, 548 U.S. at 432-34 (holding
that a majority-Hispanic district was required but an existing
map creating a majority-Hispanic district failed to satisfy the
VRA, explaining that different Hispanic individuals in different
locales had "differences in socio-economic status, education,
employment, health, and other characteristics," and there was
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insufficient evidence of "compactness" under the first Gingles

precondition) ; Cooper, 137 S. Ct. at 1471-72, 1471 n.b5
("[Gleneralized conclusion[s]" of state-wide racial polarization
in voting "fail[] to meaningfully (or indeed, at all) address

the relevant 1local question: whether, 1in a new version of
District 1 created without a focus on race, black voters would
encounter sufficient[] white bloc-voting to <cancel [their]
ability to elect representatives of their choice." (quotations
omitted)) . The inquiry is emphatically not to create "the
maximum number of majority-minority districts," regardless of
the on-the-ground characteristics of the minority communities
under consideration. De Grandy, 512 U.S. at 1016 (reversing a
district court's finding of § 2 violation because more Hispanic
majority-minority districts could have been created). In other
words, a district-specific VRA violation must be demonstrated in
evidence before a race-based remedy may be used. Wis.

Legislature v. Wis. Elections Comm'n, 142 S. Ct. at 1249-50

(emphasizing that a state must have evidentiary support for a
race-based action "before" the action is taken (citing Shaw v.
Hunt, 517 U.S. at 910)); Miller, 515 U.S. at 922; LULAC, 548
U.S. at 437; Cooper, 137 S. Ct. at 1471-72, 1471 n.5.

30 Without a "strong basis 1in evidence" that the VRA
requires the use of race to draw legislative districts, Miller,
515 U.S. at 922, race-neutral "traditional districting
principles such as compactness, contiguity, and respect for

political subdivisions" must control. Shaw v. Reno, 509 U.S. at

647; accord Wis. Legislature v. Wis. Elections Comm'n, 142 S.
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Ct. 1250-51 (explaining that the VRA requires the use of race in

redistricting only when a "race-neutral alternative . . . would
deny [a protected class of] voters equal political
opportunity") .

31 Here, examining the available record, we conclude that
there is not a "strong basis in evidence" that the VRA requires
the use of race to draw majority-black legislative districts.
Specifically, there is insufficient evidence to demonstrate that
here, black voters have their choice of candidate blocked by a
cohesive and oppositional wvoting bloc. See LULAC, 548 U.S. at
436 (explaining the Gingles preconditions).

32 The Governor failed to present evidence that a race-
based remedy was necessary under the VRA, but nonetheless drew
districts on the basis of race to create seven majority-black

districts. Wis. Legislature v. Wis. Elections Comm'n, 142 S.

Ct. at 1249; Miller, 515 U.S. at 922. The Supreme Court
recognized that the Governor "provided almost no other evidence
or analysis supporting his claim that the VRA required the seven

majority-black districts that he drew." Wis. Legislature v.

Wis. Elections Comm'n, 142 S. Ct. at 1249. The Supreme Court

further noted that the Governor's "main explanation for drawing
the seventh majority-black district was that there 1s now a
sufficiently large and compact population of black residents to
fill it apparently embracing Jjust the sort of uncritical
majority-minority district maximization that we have expressly
rejected.” Id. (citation omitted). This 1s clearly in
violation of the Equal Protection Clause, as a race-based remedy
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cannot precede proof of a VRA violation. Id. at 1249-50 (citing

Shaw v. Hunt, 517 U.S. at 910). Supreme Court precedent

confirms this to be the case. De Grandy specifically concluded
that the "failure to maximize cannot be the measure of § 2."
De Grandy, 512 U.S. at 1017.

33 The Governor's maps were racially motivated and are
thus subject to strict scrutiny. To determine whether a map is
race based, we must examine "direct evidence going to . . . [the
map-drawer's] purpose," in addition to circumstantial evidence,

such as "a district's shape and demographics." Shaw wv. Hunt,

517 U.S. at 905. In briefing and at oral argument, the Governor
repeatedly asserted that the VRA required the drawing of seven
majority-black districts. He stated in his initial brief that
the VRA "requires the drawing of majority-minority districts"
and that his maps "create[] seven majority Black districts"
because there is now a "sufficiently large and compact
population of Black residents" to do so. In the Governor's
response brief he stated, "[S]even majority-minority Black
districts can be drawn in Milwaukee and so 'should be.'" In
addition to his overt reliance on race, he indisputably drew

districts to reach precise racial targets in district

demographics. The Governor drew seven districts all at almost
exactly 51% Dblack voting-age population ("BVAP"), the lowest

BVAP being 50.2% and the highest being 51.4%. See Miller, 515

U.S. at 917-18 (holding that a state subordinated traditional
redistricting criteria to race by noting the objective

characteristics of the district which strongly indicated racial
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motivations as well as statements made by map drawers,
confirming the use of race in drawing districts).

934 The Governor did not present evidence of a VRA
violation, despite drawing maps on the basis of race. He
produced no evidence of electoral history and no district-
specific evidence demonstrating that the black communities he
moved among districts would be denied the opportunity to
effectively ©participate in democracy absent his proposed
district lines. See 52 U.S.C. § 10301(b); Cooper, 137 S. Ct. at
1471-72, 1471 n.5; LULAC, 548 U.S. at 432, 437. Upon review of
this case, the Supreme Court confirmed that "the Governor failed
to carry his burden" of showing "the VRA required the seven

majority-black districts that he drew." Wis. Legislature v.

Wis. Elections Comm'n, 142 S. Ct. at 1249. As the Supreme Court

explained, "[s]trict scrutiny requires much more" than what the
Governor produced and relied upon.® Id.

35 Importantly, the Governor had more than adequate
opportunity to produce a sufficient record. The court accepted
this case 1in September 2021. In November 2021, the court
directed the Governor to confer with the other parties and

develop a Jjoint discovery plan, and in December 2021, an open

3 The dissent critiques the Supreme Court's Equal Protection
Clause Jjurisprudence and restates arguments made Dby the
dissenting Jjustices in the Supreme Court's per curiam opinion.
See, e.g., dissent, 9178 (quoting Wis. Legislature v. Wis.
Elections Comm'n, 595 U.s.  , 142 S. Ct. 1245, 1251 (2022)

(Sotomayor, J., dissenting)). Obviously, we must follow the
majority's directives.
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discovery period was held. Oral arguments were held on
January 19, 2022, four months after the court accepted this case
and two months after the parties conferred on discovery
procedure. Notably, in the Jjoint discovery plan, the Governor
stipulated that no discovery outside briefs and expert reports
produced for the court was needed. Not once did the Governor
notify the court that there was a need to develop a more
detailed record or that the procedures adopted by the court
failed to permit adequate discovery. The Governor chose to
place his case on the evidentiary support included in his briefs
and expert reports, and as the Supreme Court held, that evidence
was not sufficient to justify racially motivated district lines.

Wis. Legislature v. Wis. Elections Comm'n, 142 S. Ct. at 1249-

50.

36 The same flaws of the Governor's maps exist for
Senator Bewley's maps. She, 1like the Governor, contends that
the Gingles preconditions are met and race must be used in order
to comply with the VRA. Like the Governor, Senator Bewley puts
the cart before the horse: she creates a race-based remedy
without district-specific evidence of a VRA violation. To
justify her race-based measures, Senator Bewley relies on a
single statewide