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REPORTERS ' PREFACE .

In relation to the execution of this volume , the undersigned consider
a few words of explanation necessary .
1st. The work not having been ordered till the business of the conven
tion was considerably advanced , the debates which occurred during the
early part of the session , are not as full and complete as they would have
been, had the publication of a sketch of the debates , in connection with
the journal, been anticipated .
2nd . The resolution by which the work was ordered , provided that
any member , who should not wish his remarks to be reported for publi
cation , might have them suppressed by giving notice to the reporters .
Messrs . WHITON , JUDD , and BEALL gave notice that they did not wish
to have their remarks reported for the volume ; which will explain the
brief notices taken of the part they took in debate -notice of the fact of
their speaking upon particular questions being necessary to preserve the
chain of debates , and to make the allusions of other speakers understood .
Occasionally , members , for the sake of accuracy , prepared their remarks
with their own hands , These can usually be distinguished by the style ,
from those furnished by the reporters employed .
3rd . Owing to the difficulty , even with experienced reporters , of ma
king an accurate application of the different tenses , in reporting debates ,
and the arduous and hurrying nature of the duties of a reporter , some
errors of this kind , have , in spite of our vigilance , found their way into
the volume . As the debates are interspersed through the entire journal ,
great care and labor were necessary to preserve the letter entire and in
the proper form , and to secure the accurate arrangement of both .
Still , some slight verbal alterations of the journal at the connecting
points , were indispensable . But these alterations are only verbal , and
in no way affect the substance of the journal .
The proceedings in committee of the whole , when deemed of suffi
cient importance to warrant reporting , will be found under a distinct
head , and the intelligent reader will find no difficulty in discriminating
the journal from these informal proceedings . When members had tak
en the trouble to write out their own remarks , we have in all cases
made use of them , instead of our own sketches .
4th . At the suggestion of the committee of publication , we have , in
addition to a full copy , in due form , of the constitution adopted by the
people , appended a copy of the rejected constitution , for preservation in
a more permanent form than has yet been given to it . This the com
mittee deemed the more necessary as constant reference was made to it
in the course of the debates .

H. A. TENNEY ,
J. Y. SMITH ,
DAVID LAMBERT ,
H. W. TENNEY .

Reporters .

App. 007
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It was decided in the affirmative .
And the ayes and noes beeing required by the rules ,
Those who voted in the affirmative were ,
Messrs . Beall, Bishop , Brownell , A. G. Cole , O. Cole , Cotton , Da
venport , Dunn, Estabrook, Fagan , Fenton , Fitzgerald , Felts , Fowler ,
Fox , Gifford , Jackson , Jones , Judd , Kennedy, Kilbourn , King , Kinne ,
Larkin , Larrabee , Latham , Lewis , Lovell , Lyman , McClellan , Mulford ,
O'Connor , Pentony, Prentiss , Mr. President , Reymert , Rountree , San
ders , Scagel , Schaeffler , Secor , Vanderpool , Wheeler , and Warden ,
44 .

Those who voted in the negative were ,
Messrs . Biggs , Case , Castleman , Chase , Colley , Crandall, Doran ,
Foote , Gale , Harrington , Harvey , Hollenbeck , Lakin , McDowell , Nich
ols , Ramsey , Richardson , Root , Turner , Ward , and Whiton ,-21 ,

IN COMMITTEE OF THE WHOLE .

The convention then resolved itself into committee of the whole for
the further consideration of

No. 3 , Preamble and declaration of rights ;
Mr. CASE in the chair .
Mr. MARTIN renewed his motion to amend the article by inserting
a new section , as section 16 , as follows :

" The right of the debtor to enjoy the necessary comforts of life shall
be recognized by wholesome laws exempting a reasonable amount of
property from seizure or sale for the payment of any debt hereafter con
tracted . Estates held by the courtesy or right of dower shall never be
subject to execution against the tenant , nor shall the enjoyment thereof
be altered or abridged by law .
Mr. BEALL was in favor of the principle of exemptions , but did not
think this was the proper place to insert a provision on that subject .
He was also opposed to the amendment on the ground that it did not
go far enough- it was not sufficiently specific and definite . He was in
favor of a provision which should make a definite exemption of a home
stead ; and he believed that a failure to place such an article in this con
stitution would secure for it the same fate which the bank article secured
to the first constitution .
Mr. MARTIN said he offered the amendment at this time , because he
believed this to be a suitable provision upon the subject , and a proper
place to insert it . He was not in the territory at the time the vote was
taken on the old constitution , but he had been informed , and from all
he had heard on the subject , he believed that the most serious objection

to that instrument was the article on this very subject-the article on
exemptions , or the homestead exemption , as it was called .
The principle of exempting to some extent the property of the debtor
from forced sale , for the payment of debts , was one which commended
itself to every man . That exemption laws should exist in some form ,
and to some extent , might be regarded as an admitted principle . But to
what extent , and under what restrictions and limitations , it should be
carried into effect, required the details of legislation , and could not be
provided for in the constitution . It was enough that the constitution
should declare the principle , and leave it to the legislature to provide
how far the principle should be carried , to what it should apply , and by
what rules it should be governed .

App. 009
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1847.] THE CONVENTION . 101

Formerly a distinction was made between those who possessed real
estate and those who did not . But it was not so in this country . We
did not regard the man whose property might be invested in real estate ,
as of nobler blood than him whose property was invested in money or
in personal effects ; or that he was entitled to any special privileges on
that account , as would be implied by special exemptions of real estate
in preference to other property .
He was not aware that any state in the Union had provided for the
exemption of real estate by constitutional provisions , except the state of
Texas . They had exempted a homestead not exceeding two hundred
acres , or a town or city lot not exceeding two thousand dollars in value .
He thought the amount of value which might with propriety be exempt
ed , could not be settled for all time to come . It might vary with the
varying circumstances of the community . The circumstances of the
community might be such as to justify the exemption of two thousand
dollars in value , or the might be such as not to justify the exemption
of more than two hundred and fifty dollars ; and hence the necessity of
leaving the legislature to determine the aniount and the kind of property
to be exempted , and to alter and amend those provisions to suit the va
rying circumstances of the cominunity .
As to the rights of married women . The rejected constitution pro
vided for the registering of the wife's property , and for establishing a
separate property between her and her husband . This he believed to

be wrong . The law properly regarded man and wife as one, and he
belived there should be a unity of interests subsisting between them , so
far as her personal property was concerned . He was willing to say
that the income from the realty of the wife should not be taken for the
husband's debts , and his amendment so provided .
Mr. CHASE was in favor of the principles contained in the amend
ment , so far as they went . His objection to it was , that it did not go
far enough , and that was not the proper time and plece to introduce such
provisions on that subject as would meet his views and the views of his
constituents . They declared in another section of the bill of rights , that
all men are born free and independent , and endowed with certain inalien
able rights , among which were life , liberty, and the pursuit of happiness .
But ofwhat use were such declarations , if a man could not enjoy those
rights unless he was heir to a sufficient number of dollars to purchase
them ?

Of what use was it to declare a man's right to life , unless they de
clared also that he had a right to a place to live ? It would be worse
than folly to declare that a inan had a right to those elements which were
essential to life , and yet place one of those elements beyond his reach ,
unless he had the money in his pocket , or the products of labor where
with to buy it ?
Mr. CASTLEMAN was opposed to the amendment . He had heard
last week , and sixty miles from this place , that just such a proposition as
this would be offered in this convention . But notwithstanding this , it
surprised him to find this subject the very first under discussion on his
return to his seat. His constituents had instructed him to vote against
it, and those instructions were in accordance with his own opinions .
The article on exemption in the old constitution was to his constituents
the most exceptionable of any contained in it , and it seemed to him , this
would be more objectionable even than the provision of the old consti
tution , for the reason that it went farther . If he understood the term

App. 010
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102 JOURNAL OF [Dec. 28 ,

"by the courtesy ," itmeans the real estate held by the wife at the time
of her marriage , and left to her husband at the time of her death , under
certain circumstances . Now the wife at the time of her marriage may
have held a million of acres . On the strength of that , the husband ob
tains credit ; the wife enjoys equally with him the benefits of such cred
it. Shall her property to an unlimited amount be exempted from pay
ing for the benefits which she enjoyed during her life , and revert on her
death to her relations ? Would it be right ?
But he had another objection . He should oppose now, and always ,
engrafting on the constitution legislative detail , on this , as on all subjects .
He was in favor of the principle of exemption- but declare the principle
in the constitution , aad leave detail to the legislature . He had confi
dence in the people , and of their power to properly instruct their repre
sentatives . He would then leave the subject to the legislature thus in
structed , to enact, and to alter the amount exempted , as circumstances
might require . If the gentleman would withdraw the last clause of his
amendment , he might vote for it ; he certainly could not until then .
Mr. WHITON called for the reading of the amendment , and called
the attention of the mover to some legal question involved in the latter
clause , to which Mr. MARTIN briefly replied .
Mr. JUDD insisted that the latter clause did not protect the wife in
the enjoyment of any of her property ; but protected the husband in
the enjoyment of the income arising from it . He felt in something of
a fix in regard to the whole amendment . As had been remarked by
the gentleman from Fond du Lac , he was in favor of the general princi
ple , and wished to vote for it at a proper time and in a proper shape ;
but he did not like the form or the place in which it had been introduced .
He wished for a separate article on that subject , fixing a definite home
stead exemption .
Mr. DORAN was opposed to the amendment proposed , for the rea
son that the committee to which the subject was referred , had not had
time to report ; and on other occasions , the opinion of the convention
was decided that the action of the several committees should not be an
ticipated by instructions or otherwise . He was also opposed to the in
sertion of the principle contained in this amendment , in the article un
der consideration , when in his opinion it most properly belonged to the
legislative article . He was further opposed to the proposed amend
ment , because it manifestly could not secure the end desired by the
honorable president who moved it , and if adopted into the constitution ,
would bear a judicial construction , in all probability , very different from
that apparently attached to it . A proposition granting to debtors the en
joyment of the “ necessary comforts " of life ,would undoubtedly be open to
a variety of constructions , legislative and judicial ; and would be recogniz
ing a principle of far greater latitude , than was proposed on this point
in the late constitution . What would be considered only comforts , or
necessary comforts ," by one class , such as the honorable gentleman
from Brown belongs to , would be a world of luxury to the great mass
of the population , whose direct rights would be clearly encroached on
by the " privileges " about to be secured to debtors luxuriating in the
"necessary comforts " provided therein , or intended to be secured to
them by this constitution . He wished , for one , to see the working
classes leveled upwards instead of forever depressing them by the con
templated legislation , which would , in his opinion , have that inevitable
effect .

66

App. 011
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1847. ] 103THE CONVENTION .

As to the last clause of the proposed amendment , which goes to se
cure “ estates held by the courtesy , or in dower from execution against
the tenant ," he , (Mr. DORAN ,) could see but little analogy between the
rights it intends to protect and the somewhat similar rights so stringent
ly and so jealously intended to be protected by the married woman
clause in the late constitution . There seemed to be a difference of opin
ion as to the nature of the estate held by the courtesy , and if according
to a strict legal construction , marriage , issue under the marriage , and the
death of the wife must occur before an estate can be considered and
holden by " the courtesy ," surely the hon . president did not intend to
give the terms this limited construction , and thus whittle down the en
tire and inalienable rights of married women to this simple , and to them
useless point ; for he took it for granted that if once dead, a married wo
man would care very little what might come of the estate by " the cour
tesy ." The definition given of the estate by " the courtesy ," by the
gentleman from Rock , (Mr. WHITON ,) was undoubtedly correct , and the
three things above mentioned , viz : marriage , issue , and the death of the
mother of such issue , must occur before the estate by " the courtesy
could vest . But for his part , he , (Mr. D. ) knowing the liberality of the
honorable mover of the amendment , the great sympathy he felt that the
late constitution was rejected , and the rights of the married women in
tended to be secured thereby , wholly unguarded ; he , knowing all this ,
was rather impressed by the belief that the honorable mover intended
the estate by " the courtesy ," to mean such estate as a debtor might hold
by the courtesy of the creditor , thus exempting all the estate of the
debtor from execution and forced sale .

99

By this literal construction to the wording of the amendment , the
honorable gentleman's general disposition can be reconciled with his pro
posed amendment . If this latter be the right construction , the con
struction intended , or the construction of which the clause is suscepti
ble , it went a little too far for him; and if it did not mean this , it was
worth nothing . Under this view of the case , he should feel constrained
to vote against the amendment .
Mr. MARTIN modified his amendment by withdrawing the clause
relating to the property of the wife . His object in so doing , was to get
an expression directly upon the question of exemptions . The gentle
men from Fond du Lac , (Messrs . BEALL and CHASE , ) and the gentle
man from Dodge , (Mr. JunD , ) seemed to regard this question as being
in their keeping , exclusively , as their thunder-as if it was for them
to introduce resolutions and instructed committees on the subject , and to
determine when and in what form it should come up , and that other
members had no right to meddle with the subject .
[The gentlemen from Fond du Lac and Dodge , disclaimed entertain
ing any such sentiments .]
Mr. M. said he presumed the objections as to the form , time , and
place , in which it had been introduced , were made more for the purpose
of defeating the amendment , than to find fault with him . He supposed
he had a right to bring up the question in that form at that time , and
in that place , and to express his opinions upon it ; and while he was
up, he would give it as his opinion , that if those gentlemen were in fa
vor of the principle , as they professed to be , they had better come out
and sustain it then .
Mr. ESTABROOK said , as it seemed that whether this amendment
passed or not , the question was to be again brought up in another shape ,

App. 012
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104 JOURNAL OF [Dec , 28 ,

and that they were to have pretty considerable of a fight upon it, he
would here say that he should oppose the principle as a constitutional
provision in a

ll

it
s

moods , tenses , persons , forms , and shapes ; for if

there was any one thing in the old constitution which called forth the

deep loathing and disgust o
f

his constituents , it was the article on this
very subject . He cared not whose thunder it was , nor who made use

o
f it ; he wanted none o
f
it himself . It was a subject which should

have n
o place in the constitution , and would not if his vote could keep

it out .

Mr. BEALL expressed his determination to vote for the amendment ,

but with the determination to get something more definite hereafter , if

possible .

Mr. LOVELL was in favor of the amendment . He had a seat in
the first convention , which adopted the article on this subject . When

it was first brought up , the measure e struck him favorably , and for a

time he supported it , not thinking o
f

the difference between constitution ,

making and ordinary legislation . As the question progressed , he soon
discovered the difficulty o

f framing an article to his own satisfaction ,

and finally voted against it . An article was reported . I
t was evident

ly defective . It did not suit the friends of the measure . It was amend

e
d and passed . Still it did not suit the majority that passed it , and they

finally got into pretty much o
f
a snarl about it . In the course o
f

the

proceedings o
n that article , h
e

discovered the difficulty -that it was im
possible to pass a specific exemption with proper guards against it

s

abuse , and s
o a
s

to secure equal justice to a
ll , without marring the con

stitution with all the details of ordinary legislation . The amendment
simply declared the principle , and that was all that could , with any safe

ty or propriety be placed in the constitution .

Mr. McCLELLAN hoped the amendment would be adopted . He
believed it was all that the convention could , with propriety , do upon

the subject . The legislature would then have ample powers to legis

late upon the subject , and the details o
f

a
n exemption law belonged in

the statute book , and not in the constitution .

Mr. SANDERS spoke briefly against the amendment , and was un
derstood to oppose it on the ground that he was opposed to placing any

provision in the constitution upon this subject .

Mr. WHITON inquired o
f

the mover o
f

the amendment what would

be gained by placing the proposed section in the constitution , o
r lost by

leaving it out ?

Mr. MARTIN replied that if placed in the constitution , the legisla
ture could not pass laws to deprive the debtor o

f all he had without a

violation of that instrument .

Mr. WHITON would ask the gentleman further if he thought there
was any danger that the legislature would pass such laws , if no such
provision was in the constitution ? The present laws o

f

the territory
exempted a liberal amount o

f property from execution . Every state in

the Union recognized the principle o
f exemption . They a
ll

had their
exemption laws . It seemed to be a fixed principle in a

ll

the state gov

ernments to exempt more o
r

less property from execution . Where then

was the danger ? What was the necessity for this provision in our con
stitution .

Mr. DORAN again addressed the convention in opposition to the

amendment , dwelling upon the uncertainty a
s

to what might be consid

ered the comforts of life , and the fact that they must be furnished a
t the

App. 013
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1847.] THE CONVENTION . 105

expense of the creditor , and concluded by declaring his opposition to
any provision of the kind in the constitution , as being entirely out of
place .
Mr. CHASE said , as he seemed called upon by his friends to sus
tain the principles of the amendment , he would first move a substitute ,
and see how far they would go in sustaining it . The gist of the substi
tute was a declaration that every man had a right to a place to live , and
that it should be the duty of the legislature to pass such laws as were
necessary to secure that right .
Mr. C. remarked that the existing laws , while they recognized a
woman's right to live , denied his right to a spot to live upon . They did
not recognize the right of a man to ground enough to stand upon . Ifhe
entered upon his father's land , he was a trespasser . If he entered up
on the land of the state , he was a trespasser . If he set his foot any
where but in the road , he was a trespasser , and if in the road , unless he
was traveling , he was regarded as a vagrant . The laws regarded him
as a vagrant if in the road , and as a trespasser if out of it . He thought
nothing could be more clear , that if a man had a right to live , he had a
right to a place where to live .
Mr. ESTABROOK would not have believed that there was a man
in that convention who had the hardihood to make such a proposition .
His constituents would regard it as intended for the special benefit of
bankrupts and defaulters , and he had not supposed there were any such
in that body.
The substitute was rejected .
Mr. KILBOURN said that some gentlemen seemed to think that
this was not the most proper place for a provision of this kind . Others
were in favor of something more definite and explicit , to be introduced
separately and at some other time ; and others still were opposed to
placing any provision of the kind in the constitution . For his own
part , he had no fault to find with the principles of the amendment , but
he did not think the bill of rights the best place for it . He thought

more properly belonged in the article on the powers and duties of the
legislature .
Mr. GALE next obtained the floor , but gave way for a motion that
the committee rise and report progress .

�

The committee then rose , and by their chairman reported progress
thereon , and asked leave to sit again .
Leave was granted .
Mr. VANDERPOOL moved that the convention adjourn ;
Which was disagreed to .
And a division having been called for ,
There were 23 in the affirmative , and 30 in the negative .
On motion of Mr. ESTABROOK , the convention adjourned until
half-past 2 o'clock , P. M.

HALF-PAST TWO O'CLOCK , P. M.

IN COMMITTEE OF THE WHOLE .

The convention resolved itself into committee of the whole , for the
further consideration of

14

App. 014
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Mulford , Nichols , Ramsey , Reymert , Reed , Richardson , Sanders , Sca
gel , Secor , Turner , and Wheeler,-24.
The question was then put on coneurring in the amendment of the
committee of the whole as amended ;
And was decided in the affirmative .

And the ayes and noes having been called for and ordered ,
Those who voted in the affirmative , were
Messrs . Beall , Bishop , Brownell , Chase , A. G. Cole, Davenport ,
Dunn, Estabrook, Fenton , Folts , Gale , Harvey , Jones , Judd , Lakin ,
Larrabee , Lewis , Lovell , Lyman , McClellan , O'Connor , Pentony,
Prentiss , Mr. President , Ramsey , Richardson , Root, Rountree , Vander
pool , Ward ,Wheeler , Whiton , and Warden ,-34 .
Those who voted in the negative , were
Messrs . Biggs , Case , Castleman , Colley , Cotton , Crandall , Doran ,
Fagan , Fitzgerald , Foote , Fowler , Fox , Gifford , Harrington , Hollenbeck ,
Jackson , Kennedy, Kilbourn , King , Kinne , Larkin , Latham , McDow

e
ll
, Mulford , Nichols , Reymert , Reed , Sanders , Scagel , Schaeffler , Secor ,

and Turner ,-32 .

The question then recurred on the 5th amendment o
f

the committee
of the whole , when
Mr. FOOTE moved to amend the same by adding the words " not
exceeding in value the sum o

f

five hundred dollars , said property to be
either real o

r personal , o
r

both , at the option o
f

the owner , and it
s val

ue to be ascertained in such manner a
s

the legislature may prescribe . "

Mr. RICHARDSON sa'd , inasmuch a
s he was bound to vote against

the amendment , he wished to make a statement of the reason for so vo
ting , lest awrong impression might get abroad . That is , that h

e

was op
posed to the principle o

f exemption ; which principle he recognized a
s

being right . It is stated in the first section of this article that al
l

men
are born equally free and independent , and have certain inalienable rights ,

among which are life , & c . This he held to be correct , and farther , that
as a necessary consequence , man has a natural right to the means t

o sus

tain o
r perpetuate that life . But , at the same time he held that this was

a proper subject for legislation , and should not enter into the constitu
tion . Upon this subject he was satisfied that he had a very full expres
sion from his immediate constituents , and he firmly believed , that the
incorporation in the old constitution o

f

the article on exemption , was
one o

f

the great causes o
f
so large a majority o
f

votes being cast against

it in the county which he had the honor to represent in part . His con
stituents took the same view o

f

the matter a
s himself . Consequently ,

he , as their representative , would vote against every proposition o
f

the
kind .

The question having been put upon the adoption o
f

the same ,

It was decided in the negative .

Mr. DORAN moved to amend the amendment by inserting after the
word "necessary , " the following words , viz : " means to procure the "

so that the amendment would read " the privilege of the debtor to enjoy
the necessary means to procure the comforts o

f

life shall be recog
nized by wholesome laws , & c . "

Mr. DORAN said , as the amendment stood ,the legislature might feel
constrained to go into a calculation a

s

to what might , o
r might not be

considered the " necessary comforts " of a debtor . Besides it was one
thing to secure and exempt what might be considered " necessary com
forts , " and quite another thing to exempt the "necessary means to pro
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Mr. CHASE said that the gentleman from Grant , (Mr. RICHARDSON )
was perfectly right in supposing that the legislature would probably run
up to the maximum number . For that very reason he had voted for a
high maximum , believing as he did that a large legislature was a safe
guard to the liberties of the people .
Mr. REED thought that if the minimum should be fixed at a low
number , it would be generally supposed that the convention intended to
limit the first legislature to that number . If it was true that the legisla
ture would probably soon run up to the maximum , that was no argu
ment in favor of a low minimum .
Mr. LOVELL said that it was a mistake to suppose that it was the
uniform practice of state legislatures to increase their numbers . The
New England states had decreased , instead of increasing , the number of
the members of their legislatures . That was especially the case with
Massachusetts . If members referred to their western experience , they
would find that the legislature of the state of Illinois consisted original
ly of 130 members , but the recent convention held in that state had fixed
the number much lower . The people found large legislatures too ex
pensive , and after having tried them , were not generally in favor of
them . In answer to the argument of the gentleman from Winnebago ,
(Mr. REED ) that the interests of the northern counties required a large
legislature and a low ratio of representation , he said that gentlemen
must recollect the rapidity with which these counties were being settled .
Two years hence , every county at the north will , at the present rate of
increase , be entitled by it

s population to representation in the legisla
ture .

The question was then upon the adoption o
f

the same ,

And was decided in the negative .

And a division having been called for ;

There were 30 in the affirmative and 32 in the negative .

The question was then put upon concurring in the amendment o
f

the
committee ;

And was decided in the affirmative .

And the ayes and noes having been called for and ordered .

Those who voted in the affirmative , were
Messrs . Beall , Bishop , Brownell , Carter , Chase , A

.

G. Cole , Daven
port , Fagan , Featherstonhaugh , Fenton , Fitzgerald , Folts , Gifford , Jack
son , Jones , Judd , Kennedy , Larkin , Larrabe , Lewis , Lyman , McClellan ,

O'Connor , Pentony , Prentiss , Mr. President , Reymert , Reed , Sanders ,

Scagel , Scheffler , Secor , Steadman , Turner , Vanderpool , Ward , and
Warden- 37 .

Those who voted in the negative , were
Messrs . Biggs , Case , Castleman , O. Cole , Colley , Cotton , Cran
dall , Doran , Estabrook , Foote , Fowler , Fox , Gale , Harrington , Harvey ,

Hollenbeck , Kilbourn , King , Kinne , Lakin , Latham , Lovell , McDowell ,

Mulford , Ramsey , Richardson , Root , Rountree , Wheeler and Whi
ton ,-30 .

The question was then put upon concurring in the third amendment
of the committee , which was
Add to sec . 4 , " said district to be bounded by county , town , o

r

ward
lines , " to consist of contiguous territory , and be in as compact a form a

s

can be , to include the requisite population . "

Mr. WHEELER moved to amend the amendment as follows :

" Strike out the word ' single ' in the first line of section 4 , and add the
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following proviso at the end of the section ; Providing however , That
the districts shall be bounded by county lines until otherwise provided
by law.
Mr. CHASE took this occasion to declare that he was in favor of the
single district system to the utmost extent , but that he was disposed to
go for this amendment because he thought it impossible , before the first
legislature , to district the state otherwise than by county lines . There
was no authority vested in the convention to direct territorial officers
to do it.
Mr. KING thought there would be no difficulty in doing this . The
convention had the census returns by towns and precincts , from every
county , with the exception of one small one . With these data they
they could district the state themselves .
Mr. O. COLE said that he hoped the convention would not lend their
sanction to this amendment . If any principle was purely democratic ,
the single district system was so . It brought the representative imme
diately home to his constituents .
Mr. RICHARDSON was unable to say what the wishes of his con
stituents were on this subject . His own views of expediency would
rather lead him to go for the county system . But if he believed that
his constituents required it , he was .willing for his own part to undertake
the arduous task of districting by the convention .
Mr. BEALL made some remarks in opposition to the amende
ment .

Mr. CHASE thought that the convention would find much more dif
ficulty in districting than they supposed . He did not think it the pro
vince of the convention , but rather of the supervisors of the counties . He
desired that the gentleman would modify his amendment so as to make
it the duty of the first legislature to take steps for this purpose .
Mr. DORAN said that he had written to his constituents in reference
to the subject of single districts , and as far as he had received answers ,
they were unanimously in favor of that system . It would be much
more difficult for the legislature or for the county boards to district the
state , than it would be for the convention . This was the proper time
and place . Ha was in favor of the single district system in its strictest
sense , now and hereafter .

Mr. JUDD made a few remarks in favor of districting by the con
vention .

Mr. SCAGEL said that his constituents were in favor of single dis
tricts , and o

f districting immediately . As regarded the eastern part o
f

the territory , no difficulty would arise from doing so . With respect to

the northern , he was without information . But there were gentlemen
here from all parts o

f

the territory who could speak in reference to

those portions with which they were acquainted .

Mr. FOX said that the gentleman from Waukasha , seemed to think
that all the members were prepared to act on this matter . He for one
was not ; and he did not wish to be left here until corn planting time , ag
itating the subject .

Mr. HARVEY was in favor of taking the matter up in convention .

He thought the first legislature would have quite a
s much difficulty in

districting a
s the convention would have , and did not like the principle

of leaving another body to do what they would shirk out of . He related
an anecdote illustrating the feelings o

f

citizens in regard to sending mea
sures back from the convention to the people .

1
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The question was then put upon the adoption of the same ,
And was decided in the negative .
And the ayes and noes having been called for and ordered ,
Those who voted in the affirmative , were
Messrs . Bishop , Brownell , Fitzgerald , Fox , O'Connor , Ramsey ,
Richardson , and Wheeler - 8 .
Those who voted in the negative were ,
Messrs . Beall , Biggs , Carter , Case , Castleman , Chase , A. G. Cole ,
O. Cole , Colley , Cotton , Davenport , Doran , Estabrook , Fagan , Feath
erstonhaugh , Fenton , Folts , Foote , Fowler , Gale , Harrington , Harvey ,
Hollenbeck , Jackson , Jones , Judd , Kennedy , Kilbourn , King , Kinne ,
Lakin , Larkin , Larrabee , Latham , Lewis , Lovell , Lyman , McClellan ,
McDowell , Mulford , Pentony , Prentiss , Mr. President , Reymert , Reed ,
Root, Rountree , Sanders , Scagel , Schofiler , Secor , Steadman , Turner ,
Vanderpool , Ward , Warden and Whiton- 57 .
The 3d amendment of the committee was then concurred in .
Mr. PRENTISS moved to amend the article by striking out sec . 5,
and inserting the following :
" The senators shall be chosen for two years , on the day of the gen
eral election , and in the same manner as members of the assembly are
required to be chosen . They shall be chosen by single districts , and at
the first session of the legislature they shall be divided by lot into two
equal classes , the seats of the senators of the first class shall be vacated
at the expiration of the first year , and the second class at the expiration
of the second year ; so that one -half thereof shall be chosen annually
thereafter ."
In support of this amendment Mr. PRENTISS said , section 5 provi
ded that senators should be chosen by double districts . He was in fa
vor of the single district system and believed it to be the most correct .
By that system representatives knew their constituents and constituents
their representatives . His amendment only modified the article by ma
king the senatorial districts single . One half of the senate would be
elected annually , so that one half would consist of old , and one half of
new members .

Mr. WHITON moved to amend the amendment by substituting the
following :
Amend by striking out sec . 5 , and inserting sec . 5. " The senators shall
be chosen annually by single districts of convenient contiguous territory
at the same time , and the same manner as members of the assembly are
required to be chosen , and no assembly district shall be divided in the
formation of a senate district ."
Mr. LOVELL said , that the object of constructing the section as it was
in the article , was for the purpose of leaving at least one -half of one
branch of the legislature acquainted with the forms of business , so as to
give information , such as could only be handed down by tradition , to the
new members . This was well known to be extremly desirable .
He was opposed to the amendment of the gentleman from Jefferson ,
inasmuch as its necessary results would be that one half of the people
would be called upon to vote for senators one year , and the other half
the next .

He thought that if the senatorial apportionment were made by single
districts it could not be made by any means so accurately , as by double .
Great injustice would then be done to many counties .
Pending the question thereon ;

App. 018

Case 2023AP001399 Appendix to Petition for an Original Action Filed 08-02-2023 Page 18 of 206



1848. ] 363THE CONVENTION .

it would then rest upon some other . Remove it from that and it would
rest upon some other , and so they might follow up the inequality with
amendments interminably without the possibility of destroying it.
1 Mr. GIFFORD had conversed with the committee on the subject be
fore the article was reported , and endeavored to secure the apportionment
oftwo senators and four representatives to Waukesha , but finding the
majority of the committee inflexible upon that point , he favored the pre
sent arrangement . Still he preferred two senators and four representa
tives , and as the proposition had been offered by his colleague he should
vote for it.

.

Mr. WHITON here addressed the committee .
Mr. KILBOURN replied , -chiefly by arithmetical calculations .
Mr. LOVELL defended the report of the committee by a series of cal
culations .

There were 20 in the affirmative , and 26 in the negative .
Mr. FEATHERSTONHAUGH moved so to amend as to give to
Calumet and Manitouwoc , one representative each . Mr. F. remarked
that the report of the committee put those two counties together and gave
them one representative , and he asked that they might be seperated and
each have a representative , because the two counties were entirely dis
connected , so far as their settlements were concerned , and could not pos
sibly act in concert . The peculiar circumstances of these counties had
been appreciated by the legislature which fixed the representation in the
last convention , and also by the last legislature in apportioning the del
egates to the present convention , and they had been kept seperate , and a
sense of duty to his constituents induced him to urge upon the conven
tion the necessity of adhereing to these precedents in apportioning the
legislature of the state .
Mr. CHASE said he should vote for the amendment for the reasons

´stated by the honorable mover . To his personal knowledge the two cour
ties , so far as facilities for acting together were concerned , were as en
tirely disconnected as Calumet and Racine . They were contiguous it was
true , but the settled portions of the two counties were separated by a
wide strip of timbered country which cut off their intercourse and sep
"erated their interests .
Mr. JUDD made some remarks .
Mr. REED hoped the amendment would prevail . He could assure

[
the committee from his personal knowledge that there was the most ur
gent necessity for it. The reasons urged in its favor by the gentleman
from Calumet and Fond du Lac , were good and sufficient reasons , and
he was in favor o

f

the amendment , not only for those , put for other rea
sons . He believed that every organized county should have one répré
sentative in the house . If two counties were put together in one repre
sentative district , the representatives must b

e

taken from one o
f

those

counties , and the other b
e left entirely unrepresented , for it would be

impossible for a man in one county to b
e sufficiently familiar with the

local wants and interest o
f

another county to represent it properly . In

the last legislature the county o
f Winnebago was represented by mem

'bers from other portions of the district and during the session , the county
seat o

f Winnebago was located , and he presumed not six men in the

"County knew anything about it till it was done . He did not say that it

was improperly located , but h
e

alluded to the circumstance to show that

The question was then taken on the amendment ,

And was decided in the negative .

2
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counties might suffer great injustice if represented by those who knew
nothing of theirparticular wants or interests . The circumstances of the
two counties in question were such that the same man could not repre
sent them both . One was located on lake Winnebago , and the other on
lake Michigan, and seperate and probably conflicting interests might
arise . He was gratified to notice the liberal spirit which had been man
ifested by gentlemen who had expressed their views upon the amend
ment , and he could not but hope it would prevail .
Mr. COLE of Grant was willing to persue a liberal policy to the
northern counties , so far as was consistent with justice to other portions

of the territory. He could not see why one man could not represent
the two counties in question . They were contiguous to each other and
he perceived by the map that the extremes were only thirty -five or forty
miles apart . The gentleman from Winnebago thought they should give
to each organized county one representative . He thought if the rule
should be applied to all the north -western counties , the gentleman would
hardly be willing to adhere to his own principle . Suppose they should give
to Crawford, Chippewa , St. Croix , and La Pointe , four representatives ,
it must work great injustice to other portions of the territory , or the le
gislature must be increased to an unreasonable size .
The committee rose and reported progress and asked leave to sit
again_thereon .
Leave was granted .
On motion of Mr. VANDERPOOL ,
The convention took a recess until half-past two o'clock , P. M ,

HALF -PAST TWO O'CLOCK , P. M.

IN COMMITTEE OF THE WHOLE ,

The convention then resolved itself into committee of the whole , for
the further consideration of
No. 18, Article on apportionment of representatives .
Mr. WHEELER in the chair .
Mr. KILBOURN withdrew the amendment offered by him in the
forenoon .
Mr. FEATHERSONHAUGH said he wished to get a vote as soon
as possible on the amendment he had offered , to ascertain whether the
convention were disposed to adhere rigidly to the apportionment as re
commended by the committee , or whether they would allow of amend
ment . He thought the counties of Calumet and Manitowoc at any
rate should be allowed each a representative . He could not accede to
the doctrine in general , that population , only , should be represented . It
was too unstable a basis in a new country , where the people were con
stantly changing- in a large tract which was fast filling up . But ifpop
ulation was to be strictly regarded , how did it happen that Portage was
assigned one member of the assembly , and Calumet and Manitouwoc
together , but one ? Those two counties together , had a far larger pop
ulation than Portage , and if they were not strictly entitled to two repre
sentatives , they were reduced to the alternative of asking a little more

I
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than what they were entitled to , or receiving far less . But the great
reason for not joining the two counties together , and giving them but one
member , was that they were separated by nature , and had no interest in
common . Gentlemen had spoken of the barrier between them , as a
dense forest . It was more than that . It was a swamp through which
there was no road , and which was wholly impassible to any but Indians .
No white man had ever gone through . Under such circumstances it
was unjust to join the counties together for election purposes on any
pretence . He repeated that the system was wrong , which made it ne
cessary to do this . It was impossible , on the basis of population , to do
justice to the small counties , by giving them one half or one -fourth of a
member . The true way was to give to a certain amount of territory
defined by boundary lines , or separated by nature and having a distinct
interest-a representative at any rate . This reason applied with pecu
liar force in the case of Calumet and Manitowoc , and he hoped the
liberality of the convention would accord a representative to each .
The amendment was adopted , 29 to 9 .
Mr. FENTON offered an amendment , giving the counties of Craw
ford and Chippewa one member of the assembly , and St. Croix and
LaPointe one .
He remarked , that the argument of the gentleman from Calumet
would apply with equal , if not greater force , to this case , and he hoped
the convention would be as liberal to him as to that gentleman .
Mr. DUNN said he had voted for the amendment of the gentleman
from Calumet , from a conviction that each organized county should have
at least one member of the legislature . If it had been judged wise and
proper by the legislature , that a county should be organized for the pur
poses of government , the inference was equally strong that it had such
a separate and peculiar interest as entitled it to a representative . There
were many questions which related to each county , in it

s corporate ca
pacity , which could only be properly attended to by a representative o

f

that county , and who had no divided interest . He agreed with the
gentleman from Calumet , that population should not b

e wholly the basis

o
f representation . There were various reasons besides numbers , which

should influence in apportioning members . Putting together two o
r

more counties to be represented by one member , was itself an evil , and
should be avoided . Local jealousies might prevail , or local interests
might be in conflict , and a

s the representative must come from one o
r

the other , h
e very naturally would b
e

attached to the interests o
f

his
own county , and the other would feel that itwas not represented . Coun
ties should be represented , and they cannot be , unless each has a repre
sentative of its own . As to the amendment of the gentleman from
Crawford , he remarked that the county o

f

S
t. Croix was duly organized ,

and should have a representative . The county o
f Lapointe had no sep

arate organization , but was attached to St. Croix , which was an addi
tional reason for giving St. Croix a member . The same remark would
apply to Chippewa and Crawford . Crawford was a

n

old county , and
had been burdened with a

n

attached county for years . He thought

there was not a county in the territory better entitled to a representative
of its own . The principle decided in the amendment o

f

the gentleman

from Calumet , applied with double force to this case . It was only pro
posed to add one to the gross number o

f representatives , and he thought
this amendment , while it did justice to the north western counties , would
do no injustice to the others ,
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- Mr. BROWNELL said that if the principle of apportionment
adopted by the committee , were departed from in any case , it certainly
should in this . Crawford and St. Croix were distant from each other ,
and had no interest in common , and a member from one of them ,would
not be likely to be a true exponent of the wishes and feelings of the
other . Moreover , frontier counties needed a larger representation to
secure their rights . They are in process of formation , and need more
special legislation than older counties , and besides being further away,
they are more apt to be neglected , The fact that St. Croix and La
Pointe were unrepresented in any civil office , and that no census had
ever been taken there , was good evidence of this . The population of
St. Croix , he said , was not known . It was much larger than it was re
ported , and was increasing very fast . This was a reason for giving
them a larger representation than the committee had assigned them . He
hoped the convention would exercise the same liberality towards these
counties as they had towards Calumet and Manitowoc .
The amendment was adopted .
The committee then rose and by their chairman reported the same
back to the convention with amendments .
The question being on concurring in the amendments of the com
mittee ,

Mr.WHITON called for a division of the question .
The question having been put upon concurring in the first amend
ment of the committee , which was to strike out the 26th and 27th lines ,
and insert the following :
"The county of Calumet shall be entitled to elect one member of as
sembly .
The county of Manitouwoc shall be entitled to elect one member of
assembly ;"
It was decided in the affirmative .
And the ayes and noes having been called for and ordered ,
Those who voted in the affirmative , were

1

Messrs . Beall , Bishop , Biggs , Brownell , Carter , Case , Castleman ,
Chase , A. G. Cole, O. Cole , Cotton , Crandall , Davenport , Doran ,
Dunn , Estabrook , Fagan , Featherstonhaugh , Fenton , Fitzgerald , Folts ,
Fowler , Gifford , Hollenbeck , Jones , Judd , Kennedy , Kilbourn , King,
Kinne , Larkin , Larrabee , Lewis , Lyman , McClellan , MeDowell , Nich
ols , O'Connor , Pentony , Prentiss , Mr. President , Ramsey , Reed , Rich
ardson , Root, Sanders , Scagel , Steadman , Turner , Vanderpool , Warden,
and Wheeler ,-52 .
Those who voted in the negative , were
Messrs. Gale , Harvey , Jackson , Lakin , Latham , Lovell , Rountree ,
and Whiton ,-8 .
The question was then put upon concurring in the second amendment
of the committee , which was to strike out the 29th and 30th lines , and
insert the following :
" The counties of Crawford and Chippewa shall be entitled to elect
one member of assembly ;
The couuties of St. Croix and LaPointe shall be entitled to elect one
member of assembly ;"
And was decided in the affirmative .
And the ayes and noes having been called for and ordered ,
Those who voted in the affirmative , were
Messrs . Beall , Bishop, Biggs , Brownell , Carter , Case , Castleman ,
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ment only as a last resort . If it was adopted his plan would be to make
one large assembly district and elect a senator from the same , leaving

the other senator and two representatives to be elected by two smaller
districts . Waukesha was entitled to nine units of representation , and
what he wanted mainly was to get them . He would have preferred one
senator and six representatives .
Mr. GIFFORD said his honorable friend had made an explanation
in his way , and it might be thought , unless he replied , that he was sat
isfied , and saw the matter in a new light. But it was not so . He
could not yet see any reason for such a division of Waukesha .
Mr. JUDD spoke .
The question was then put ,
And was decided in the negative .
And the ayes and noes having been called for and ordered ,
Those who voted in the affirmative , were
Messrs . Biggs , Carter , Case , Castleman , Cotton , Crandall , Dunn ,
Fagan , Featherstonhaugh , Fenton , Fitzgerald , Foote , Fowler , Gale ,
Harvey , Kennedy, King, Kinne , McDowell , O'Connor , Root ,
man , and Ward ,-23 .
Those who voted in the negative , were
Messrs . Beall , Bishop , Brownell , Chase , A. G. Cole , O. Cole , Da
venport , Doran , Estabrook , Folts , Fox , Gifford , Harrington , Hollen
beck , Jackson , Jones , Judd , Kilbourn , Lakin , Larkin , Larrabee , Latham ,
Lewis , Lovell , Lyman , McClellan , Nichols , Pentony , Prentiss , Mr.
President , Ramsey , Reymert , Richardson , Rountree , Sanders , Scagel ,

Scheffler , Secor , Turner , Vanderpool , Warden , Wheeler , and Whiton ,
-43 .
Mr. CASE moved to amend the report on number 18 , article on ap .
portionment of representatives by striking out the 22d and 24th lines
and inserting
"The counties of Waukesha and Walworth shall be entitled to elect
three senators ;"
Which was disagreed to .
The question then recurred upon concurring in the report ofthe com
mittee .
Mr. HARVEY said he hoped the
The amendments so changed the ratio
tled to the increase she had asked and
to her . After all the smoke which had been raised over the apportion
ment , to so little purpose , he thought it was best to return and adopt the
report of the committee as it first came from their hands . As the gen
tleman from Rock , (Mr. WHITON ) had said , when in adopting the single
district system we had resolved by an overwhelming majority to disre
gard county lines altogether , it was absurd to talk of giving any county
more than it

s population entitled it to on the score o
f

it
s county organ

ization . The populous counties would not consent thus to throw away
their rights .

convention 'would not concur . →
→

that Waukesha was really enti
which we had refused to accord

Mr. BROWNELL hoped the amendment would prevail . The strict
rule o

f population would operate with great severity , and he thought
with injustice towards the north -western counties . The counties of
Crawford , St. Croix , Chippewa , and La Pointe , extended a distance of

over 400 miles , and to give them but one representative and one senator
would be equivalent to no representation at all . With the representation
they had had heretofore they had been unable to secure their interests
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and make their influence felt . He thought it was highly proper , and
no departure from right , to give them an additional member . Their
population was not known definitely , but it was probably much greater
than the estimate of the committee .
Mr. HARVEY inquired what was the probable population .
Mr. BROWNELL said he thought it would exceed six thousand .
Mr. HARVEY then called for a division of the question , remarking
that he would be willing to give them an additional member , but not the
counties of Calumet and Manitowoc .
Mr. LOVELL hoped the amendment would not be concurred in . It
had been obvious to him from the beginning that it would do injustice to
the other counties . He had every disposition and motive to give the
smaller counties all they were entitled to , but this was giving them too
much , and was unjust to the other counties . The reason applied fully
to the case of Crawford and the other north -western counties . As the
apportionment stood at first they were over -represented more than any

other district in the territory . If we abandoned population as the basis
of representation in some counties it should also be done in the rest.-
They should al

l

b
e served alike . It was necessary a
t any rate to have

a fixed plan or principle . The amendment cut loose from all principle .

That the committee had been liberally disposed towards the smaller
counties was evident by the fact that they had allowed the north -west
counties an over -representation o

f

3000 o
r

4000 , and Calumet and Man
itowoc of over 1000. It was preposterous to ask any more .
Mr. RICHARDSON said it was known that he was

one of those who contended that each county should have a repre
sentative a

t any rate . He acknowledged that population should b
e the

basis as a general rule , but there are exceptions to all rules , and there
should be to this . The case of small counties was an exception to the
general rule . Each organized county had separate interests o

f

its own-it was a small republic -and could not be properly represented by
any but a citizen who resided within it . Who else would feel the same
interest in it , and be as well disposed to secure it

s

interests ? The ef
fect would b

e

then , if nothing but population were regarded that coun
ties which had not quite enough to entitle them to a representation
would be uncared for . This would be unjust . He had been willing he
said , in the first place , to give to each county a representative , and to go
upon the basis o

f population . He thought this would give just about a

fair proportion to both large and small counties .

Mr. FEATHERSTONHAUGH hoped the amendment , at least as

far as it related to Manitowoc and Calumet , would b
e adopted . It had

been said that population should b
e

the only basis o
f representation.

We of the more sparsely settled counties have claimed that territory
should be in part the basis . It would be preposterous to go into any
further argument to establish this position . Heaven had given u

s

land ,

but the people had not yet come to occupy it . They would do so soon ,

however . The interests o
f

those counties are to be permanently effect
ed now when the state is young . Those interests should not be weigh
ed merely by the number o

f people at present in the county . But as to

Calumet and Manitowoc h
e would repeat what h
e

had often said that
those counties were separated by an impassible barrier and had no inte
rest or feeling in common . One was agricultural , the other commer
cial . They had no intercourse , and they would be illy mated . Unless
each were allowed a representative , Calumet would be in effect swallow

-
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Manitowoc . He appealed to the liberality of the convention
to anticipate their population by a little and give them even a little more
than they were entitled to , rather than allow them to be wholly unrep
resented . The former convention had been liberal with them , and so
had former legislatures .
Mr. HARVEY said that if the argument of the gentleman from Cal
umet amounted to any thing it amounted to this , that it was necessary
to represent the harbors and woods of Manitowoc and the musquitoes ,
swamps and tadpoles of Calumet . He goes against population as a ba
sis , and he claims no other , except the difference in the character and
productions of the two counties . To meet his views and yet secure
justice to the other counties it would be necessary to form a new appor
tionment throughout .
Mr. BEALL spoke .
Mr. FEATHERSTONHAUGH in answer to the gentleman from
Rock said he had not taken the position that population should not be
the basis of representation , but the contrary . He had said that territory
should be the basis in part , but population in the main . And in asking
a member for each of the counties of Calumet and Manitowoc he did
not feel that he was begging any thing to which they were not entitled
Those counties were entitled to it as much as the county of Rock itself,
There was a feeling of self reliance , of patriotism , and of county pride
which existed in a small county as much as in a large one . As to the
swamps , &c ., which so much disturbed the gentleman , he would say
that he should make use of the arguments in advocating the rights of
the small counties which experience had led him to think were most ef
fectual , and he should never desist so long as he could find one Archi
medean spot on which to rest his lever .
The question was then taken on concurring in the report ,
And was decided in the affirmative .

And the ayes and noes having been called for and ordered ,
Those who voted in the affirmative were ,
Messrs . Beall , Bishop , Brownell , Case , Castleman , Chase ,A . G. Cole,
Cotton , Davenport , Doran ,Dunn, Estabrook , Fagan , Featherstonhaugh ,
Fenton , Fitzgerald , Folts , Fowler , Fox , Gale , Gifford , Jones , Judd ,
Kennedy , Kilbourn , King , Larkin , Larrabee , Lewis , Lyman , McClellan ,
McDowell , Nichols , O'Connor , Pentony , Prentiss , Mr. President ,
Ramsey , Reymert , Richardson , Root, Sanders , Scagel , Scheffler , Secor ,
Steadman , Turner , Vanderpool , Ward , Warden, and Wheeler ,-51 .
Those who voted in the negative were
Messrs . Biggs , Carter , O. Cole , Crandall , Foote , Harrington , Harvey,
Hollenbeck , Jackson , Kinne , Lakin , Latham, Lovell , Rountree , and
Whiton ,-15 .
The question was then put upon ordering the article to be engrossed
and read a third time ;
And was agreed to .

IN COMMITTEE OF THE WHOLE .

The convention then resolved itself into committee of the whole for
the further consideration of
No. 7 , article on the Judiciary .
Mr. KING in the chair .
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tree , Secor , Steadman , Turner , Vanderpool , Ward , Wheeler , and Whi
tón ,-52 .
Mr. LATHAM moved that the article be laid upon the table ; which
was agreed to .
And a division having been called for , there were 25 in the affirmative ,
and 19 in the negative .

#

Mr. FITZGERALD moved that the convention adjourn ; which was
disagreed to.
And and a division having been called for , there were 21 inthe affirm
ative , and 28 in the negative .
Mr. LARRABEE by leave introduced the following resolution to
wit:
"Resolved , That the following sections be a part of the constitu
tion :
Sec . All county officers whose election or appointment is not
provided for by this constitution , shall be elected by the electors of the
respective counties , or appointed by the boards of supervisors or other
county authorities , as the legislature shali direct . All city , town , and
village officers , whose election or appointment is not provided for by
this constitution , shall be elected by the electors of such cities , towns,
and villages , or of some division thereof , or appointed by such authori
ties thereof , as the legislature shall designate for that purpose . All other
officers whose election or appointment is not provided for by this con
stitution , and all officers whose offices may hereafter be created by law,
shall be elected by the people , or appointed as the legislature may di
rect .
Sec . The legislature may declare the cases in which any office
shall be deemed vacant , where no provision is made for that purpose in
this constitution ."
Mr. LARRABEE moved that the rules be suspended for the consid
eration of said resolution now.
Which was agreed to .
The resolution was read the first and second times .
The question was then put upon ordering the resolution to be en
grossed and read the third time .
And was decided in the affirmative .
No. 22 , article on schedule ,
Was then taken up .

* Mr. ROUNTREE moved to amend the same by striking out in sec.
11 , in third line , " Jefferson , Rock , and Green ," and inserting "Wash
ington , Sheboygan , Manitowoc , Calumet , Brown , and Fond du Lac ."
Strike out in fourth and fifth lines , "Washington , Sheboygan , Man
itowoc , Calumet , Brown , and Fond du Lac ," and insert " Jefferson ,
Rock , and Green ."
Mr. ROUNTREE said :
Mr. PRESIDENT : I propose this amendment to the article now

under consideration , believing as I do , that the public good requires the
division of the state into congressional districts by a north and south
line, as near as may be. I propose by this amendment to comprise the
counties of Racine , Walworth , Milwaukee , Waukesha , Washington ,
Sheboygan , Manitowoc, Brown , Calumet , and Fond du Lac , in one
congressional district , and that the balance of the state shall comprise
the other district . By this division , the number of inhabitants are
about equally divided , though the western district , by this division , will
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comprise much the largest portion of territory , which evil I think we
shall have to submit to . I suppose it to be our duty in this case , as in
all others which may arise , and upon which we are required to act , to
faithfully discharge our duty to the people who sent us here ; and enter
taining this opinion , I do not see that gentlemen can differ with me in
the plan I propose in this amendment .I object to the division and districts as proposed in the article presen
ted by the select committee upon that subject , because it is unequal ,
partial , and unjust . And whether it is the product of accident or design ,
it is equally inexcusable and improper . Sir , I invite you , and a

ll

the
members o

f

this convention , to cast your eyes to the map of this state ,

which hangs near you upon the wall o
f

this hall . There , sir , you will
see that this article , as reported , proposes to form one congressional
district out of seven small counties in the south east corner of this
state . Small , I mean , in territory . but large in population . Those
counties are Milwaukee , Waukesha , Jefferson , Racine , Walworth , Rock ,

and Green . Those counties do not lie in a square , nor are they united
by common interests . These seven counties contain , as shown by the
late census , a little less than one half the population o

f

the state ; and
by the map there , sir , it appears also , that they comprise less than one
tenth part o

f

the territory o
f

this state , and the facts also appear , that
this said favored district contains but about one third part of the estab
Aished counties in the territory . This little favored district , in the south
east corner o

f

the state , comprises some sixty miles o
f

lake coast , with
harbors partly improved , a well settled and dense population , though a

s

I before stated , in no wise united by common or peculiar interests . Yet
these particular counties must form one congressional district , while
this liberal and public spirited committee assigns to the other district
some nineteen or twenty counties , extending over nine tenths of the
territory , containing a little the larger population , covering more than
six hundred miles of lake coast , unimproved by harbors , covering the
whole length of the Mississippi , from the falls of St. Anthony down to

the state line- a distance of some four or five hundred miles-and ex
tending from the extreme north -eastern corner o

f

the state to the extreme
south -western , a distance of more than five hundred miles , and almost
surrounding the little compact , seven county district .

Now , sir . I would ask if this division is a fair and equitable one ?

Will the people of this territory approve such a division ? I think not .

I know , sir , that the people of the western portion of the territory do
not wish o

r expect such a division o
f

the state . And I here call upon
western democrats , in this convention , to come out and support my

amendment , thereby supporting such a division a
s will be just and pro

per . I call upon all western , and untrammeled , and unprejudiced mem
bers , to come up to their duty , and prevent this gross injustice being
perpetrated . I strongly suspect , sir , that this matter has been all ar
ranged and settled , and we are doomed and compelled to suffer this
gross injustice . I suspect it , sir , for the reason that during all the stages
through which this article has passed in this convention , and this being
the very last moment when an amendment to it would be in order , no
member o

f

the democratic party , in the majority upon this floor , has so

much as offered an amendment to this section of the article ; whilst I

know , too , that the provisions o
f

the amendment I now propose are
dear to a large portion o

f

that party a
t home , in the western portion o
f

the territory , as well as to the people generally . I ask , sir , how west
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ern democrats can reconcile the passage of this article , without my
amendment , to their constituents without having it , at least , to say in
their excuse , that they proposed to amend it, and supported proper
amendments ? But , sir, if this question has been arranged and settled ,
and the strong party screws have been applied so effectually as to pre

vent any inroads upon this most unjustifiable act , I must , and those who
think with me , must submit . But while I do subunit to this act of the
party in the majority of this convention , I will herald my protest long
and loud, and hope it may reach every portion of the territory .
If the grand design to be accomplished by passing this article with
out my amendment , is to ensure both the congressional districts to be
democratic , I think, sir , that this great injustice need not have been
perpetrated to accomplish that object . For proof of my statement , I
will refer you to the delegation from a majority of the counties in either
district , upon this floor , and to the recent elections held in the territory .
And I will further say , that you may take any four counties lying ad
joining to each other , of the large class of counties in this territory , and
unite them , and take the aggregate vote at any recent election held , and
you will find it to be democratic . This being the case , and each of the
districts properly formed , presenting a democratic majority in the recent
elections , what have you to fear on that score ? I will suggest a prob
able fear , which might be entertained , and that is , that the western dis
trict would not present so heavy and decided a party majority as it
would if the counties of Washington , and the other north -eastern coun
ties were embraced in the district ; but , sir , I will ask honorable mem
bers , placed upon this floor to make a constitution for the good people

of Wisconsin , and not placed here to form democratic districts , if such
considerations are to find a lodgment in their thoughts , and govern their
acts upon this question ? I think there was much force in the remarks
made by the honorable gentleman from LaFayette a few days ago , upon
the subject of districting the state into representative districts . That
gentleman then said , that sparsely settled counties , with few inhabitants ,

and large territory , should be properly regarded by the convention ; that
population should not , in such cases , be alone regarded ; that territory

should also be regarded in making the apportionment ; and I was glad to
see that rule adopted by the convention . I now ask gentlemen to per
mit the same rule to govern in the vote they are about to cast upon my
amendment .

I have before stated that the division as made by the committee , as
signed about nine tenths of the territory , and a little more than half
the population , to one district and that would certainly make it a very
democratic district ; and the balance , seven small counties , for the other

district . If the argument of the honorable member from LaFayette
was good , and I believe the convention thought it was , in the case of
representation in counties , it is equally good in forming districts and
representation in congress , and I call upon that gentleman , with al

l

others
who entertain the same views , to support this amendment . I wish
gentlemen to come out upon this question . I shall call , before I take
my seat , for the ayes and noes . I want this vote recorded , so that gen
tlemen may show their hands , and refer their constituents to the journal
of this convention , to show how they voted upon the question o

f dis
tricting the state , when complaints may be made by the people that
their representative in congress has too large a district to represent , and
that he cannot , from the circumstances of the case , understand their
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wants and wishes . I think , Mr. President , that I shall not prove to be
mistaken in the result of the vote that is about to be taken upon my
amendment . I think , sir, that the profound silence that gentlemen be
longing to the party in the majority in this convention have observed
upon this subject , cannot be misunderstood .
1 They shall , however , take the responsibility of rejecting it by a di
reet vote ; they have the numbers and the power to do so , and upon

them I throw the responsibility of doing it , and let it not be said here
after , when the people shall rise in their majesty and condemn this prc
vision in the constitution , that the subject escaped the notice of members ,
and was engrafted unawares into the constitution . I do not mean to be
understood as saying that I think this will be a sufficient cause for the
people to reject the constitution , or even to vote against it . No , sir,
such is not my opinion . This instrument contains too many good pro
visions , in my judgment , and I hope it may be adopted . But , si

r
, I do

say , that in my opinion , the very first opportunity that the people may
have , they will correct this evil , and we shall look forward to the appor
tionment which is to be made under the United States census , to be
taken in 1850 , with deep interest , for the correction of this great
wrong .

Mr. CHASE said he had not known , till the gentleman from Grant
informed him , that members of congress were intended to represent ter
ritory and not people . In the city of New York , and other large cities ,

they represented no territory at a
ll
. In the sparsely settled parts of the

west , the districts were o
f

almost unlimited size . The gentleman ought

to know that they are apportioned according to population wholly .

Now though the two districts as proposed , were very unequal in extent

o
f

territory , he did not doubt that the northern and western one , large

a
s it was , contained great men enough to represent it adequately . He

was well satisfied with the provision reported by the committee . He
thought it was the true policy to district the state by a line running east
and west , and that both representatives should have districts bordering

on the lake , and thus be interested in commerce . This was the great
interest o

f

the state , which depended on the action o
f

the general gov
ernment , and this needed the special interest o

f

our representatives . It

had been found impracticable , however , so to divide the districts a
s to

have both border on the lakes , and extend back to the Misssissippi .

This was done a
s nearly a
s possible , and he thought it could not be

improved .

Mr. PRENTISS said that if the proposition o
f

the gentleman from
Grant were adopted , one o

f

the districts would contain over 4000 more
people than the other . The difference between the districts a

s recom
mended by the committee , was only 189 .

Mr. O
.

COLE said h
e

believed this proposed arrangement o
f

the
committee gave universal dissatisfaction in the west The people there
had always desired a division by a north and south line ; and the demo
cratic party a

t the last election had instructed their candidates to go for
such a division . They deemed this to be just and proper . Their in

terests and feelings were different from those o
f

the eastern portion of
the territory , and a representation from one could not represent the
other .

· Mr. ROUNTREE said that the difference in population in the dis
tricts according to his proposition , was explained by the fact that the
first census o
f

Grant county had given her over 3000 less population
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than she had been subsequently found to contain .
Taking her corrected

census , the difference would be but little over 400. But
the westasked

nothing on the score of sparse population .
They only asked that an

equitable division of the state might be made one which
should more

nearly equalize the territory , as well as the population . There was
no

propriety in putting all the thickly settled part into one district
, and all

The gentleman from Fond du
the sparsely settled part into

the other .

Lac had said that both the districts should border on
the lake , so that

both representatives might feel a
special interest in commerce . He

would like to know if the Mississippi country had no rights-if the in
terests of the lake shore only were to be consulted . But it was

appa

rent to him that political considerations were the ones
principally regar

ded in this proposed division , Gentlemen wanted
to divide so as to

secure two democratic districts at a
ll

hazards . He would not argue the

question further . They had the power , and could sacrifice
the rights

of the west if they chose , but they would be held accountable

.

Mr. JUDD spoke .

The question was then put upon the
adoption o

f

the same ,

And was decided inthe negative .

And the ayes and noes having been called
for and ordered ,

Those who voted in the affirmative , were

Messrs . Carter , Case , Castleman

, O. Cole , Crandall , Doran , Foote

,

Gale , Harvey , Hollenbeck , Kennedy

, King , Lakin , Lyman , Ramsey ,

Reed , Richardson , Root , Rountree

, Steadman , Turner ,Ward , andWhi

ton ,-23 .

Those who voted in the negative , were

Messrs . Beall , Bishop , Chase

, A
.

G. Cole , Davenport , Dunn , Esta

brook , Fagan , Featherstonhaugh

, Fenton , Fitzgerald , Folts
, Fowler ,

Fox , Gifford , Harrington , Jackson

, Jones , Judd , Kinne , Larrabee

,

Latham , Lewis , Lovell , McClellan

, Mulford , Nichols , O'Connor , Pen

tony , Prentiss , Mr. President , Reymert

, Sanders , Scagel , Secor , Vane

derpool , and Wheeler ,-37 .

On motion o
f

Mr. REYMERT , the convention adjourned .

SATURDAY , January 29 , 1848 .

Prayer by the Rev Mr. PENMAN ,

The reading o
f

the journal o
f yesterday was dispensed with .

The PRESIDENT presented a petition from citizens o
f Dodge coun

ty , praying for the submission o
f the "old constitution , " again to the

votes o
f

the people .

Mr. VANDDRPOOL moved that the same be laid
upon the table ; ·

Which was agreed to .

Mr. LARRABEE presented a petition from citizens o
f Dodge coun

ty , on the same subject ;

Which was on his motion ,
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2022 WL 2132194 (Md.Cir.Ct.) (Trial Order)
Circuit Court of Maryland.

Anne Arundel County

Kathryn SZELIGA, et al,

v.

Linda LAMONE, et al, Defendants;

Neil Parrott, et al, Plaintiffs,

v.

Linda Lamone., et al., Defendants.

No. C-02-CV-21-001816.
March 25, 2022.

Menorandum Opinion and Order

Lynne A. Battaglia, Judge.

Introduction

*1  Partisan gerrymandering refers to the drawing of districting lines to favor the political party in power, and “[p]artisan
gerrymandering claims rest on an instinct that groups with a certain level of political support should enjoy a commensurate level

of political power and influence.” Rucho v. Common Cause, _____ U.S. _____, _____, 139 S. Ct. 2484, 2499 (2019).1 Rucho

is pivotal for the discussion of why this trial court and, potentially, the Court of Appeals2 are grappling with the issue of the
constitutionality of the 2021 Congressional map, because the Supreme Court demurred in the case from addressing, on the basis
of the “political question” doctrine, the lawfulness of partisan gerrymandering. Id. at _____, 2506-07. Chief Justice Roberts,
the author of Rucho, suggested, however, that, “[provisions in state statutes and state constitutions can provide standards and
guidance for state courts to apply.” Id. at _____, 2507.

1 Gerrymandering based on race is not an issue in this case, so that statutes such as the Voting Rights Act of 1965, Pub. L. No. 89-110, 79
Stat. 445 (codified, as amended, at 52 U.S.C. § 10101, et seq.), and cases solely addressing this conundrum are not implicated directly.

2 A direct appeal to She Court of Appeals is available pursuant to Section 12-203 of the Election Law Article, Maryland Code (2002,
2017 Repl. Vol), which provides:
(a) In general. -- A proceeding under this subtitle shall be conducted in accordance with the Maryland Rules, except that:
(1) the proceeding shall be heard and decided without a jury and as expeditiously as the circumstances require;
(2) on the request of a party or sua sponte, the chief administrative judge of the circuit court may assign the case to a three-judge
panel of circuit court judges; and
(3) an appeal shall be taken directly to the Court of Appeals within 5 days of the date of the decision of the circuit court.
(b) Expedited appeal. -- The Court of Appeals shall give priority to hear and decide an appeal brought under subsection (a)(3) of this
section as expeditiously as the circumstances require,

Background
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Two consolidated cases in issue in the instant ease are constitutional challenges to the Maryland Congressional Districting Plan

enacted in 2021, hereinafter referred to as “the 2021 Plan.” In their Complaint, the 1773 Plaintiffs3 allege violations of Section
4 of Article III of the Maryland Constitution, which provides:

3 The named Plaintiffs in the consolidated action. Case No, C-02-CV-2 3-001773, are Neil Parrott, Ray Serrano, Carol Swigar, Douglas
Raaum, Ronald Shapiro, Deanna Mobley, Glen Glass, Allen Furth, Jeff Warner, Jim Nealis, Dr. Antonio Campbell, and Sallie Taylor;
hereinafter “the 3.773 Plaintiffs.” Standing of all of the Plaintiffs has been conceded by the State.

Each legislative district shall consist of adjoining territory, be compact in form, and of substantially equal population. Due
regard shall be given to natural boundaries and the boundaries of political subdivisions[,]

MD. CONST. art. Ill, § 4, as well as Article 7 of the Maryland Declaration of Rights, which declares:
*2  That the right of the People to participate in the Legislature is the best security of liberty and the foundation of all free

Government; for this purpose, elections ought to be free and frequent; and every citizen having the qualifications prescribed
by the Constitution, ought to have the right of suffrage.

MD. CONST. DECL. OF RTS. art. 7. The 1816 Plaintiffs4 also allege violations of Article 7, but also add Article 24 of the
Declaration of Rights, which provides:

4 The named Plaintiffs in Case No, C-G2-CV-21-001816 are Katbryn Szeliga, Christopher T. Adams, James Warner, Martin Lewis,
Janet Moye Cornick, Rickey Agyekurn, Maria Isabel Icaza, Luanne Ruddell, and Michelle Kordell; hereinafter “the 1816 Plaintiffs.”
Standing of all of the Plaintiffs has been conceded by the State.

That no man ought to he taken or imprisoned or disseized of his freehold, liberties or privileges, or outlawed, or exiled, or, in
any manner, destroyed, or deprived of his life, liberty or property, but by the judgment of his peers, or by the Law of the land[,]

MD CONST. DECL. OF RTS. art. 24, as well as Article 40, which declares:
That the liberty of the press ought to be inviolably preserved; that every citizen of the State ought to he allowed to speak,
write and publish his sentiments on all subjects, being responsible for the abuse of that privilege[,]

MD. CONST. DECL. OF RTS. art. 40, and Section 7 of Article I of the Maryland Constitution, which provides:
The General Assembly shall pass Laws necessary for the preservation of the purity of Elections.

MD. CONST. art. I, § 7.

Defendants In both actions are Linda H, Lamone, the Maryland State Administrator of Elections; William G. Voelp, the
Chairman of the Maryland State Board of Elections; and the Maryland State Board of Elections, which is identified as the
administrative agency charged with “ensuring] compliance with the requirements of Maryland and federal election laws by all

persons involved in the election process.”5

5 About SBE, THE STATE BD. OF ELECTIONS, https://perma.cc/9GUT-X5KM (last visited March 23, 2022).

Case No. C-02-CV-21-001816

On December 23, 2021, the 1816 Plaintiffs filed their Complaint for Declaratory and Injunctive Relief. On January 20, 2022, the
Democratic Congressional Campaign Committee (“DCCC”) filed a Motion to Intervene in the matter, along with its proposed
Answer to the Plaintiffs' Complaint. On February 2, 2022, the Defendants filed their Motion to Dismiss or, in the Alternative,
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for Summary Judgment.6 The Plaintiffs filed their Opposition to the DCCC's Motion to Intervene on February 3, 2022 and
subsequently filed their Opposition to the Defendants' Motion to Dismiss or, in the Alternative, for Summary Judgment, on
February 11, 2022, In the meantime, the Defendants also filed their response to the DCCC's Motion to Intervene, The Court
heard argument on the Defendants' Motion to Dismiss on February 16, 2022 and held the matter sub curia. Simultaneously, the
Court issued its Memorandum Opinion and Order denying the DCCC's Motion to Intervene.

6 It should be noted that the Defendants have asserted that both Case No. C-Q2-CV-21-0018I6 and Case No. C-02-CV-21-001773 are
non-justifiable “political questions.” The Defendants, however, conceded that should the standards in Article III, Section 4 apply to
Congressional redistricting, the matter is justiciable.

*3  Several days later, on February 22, 2022, the Court issued a Consolidation Order, which consolidated Case No. C-02-
CV-2I-001816 with another similar case, Case No. C-G2-CV-21001773, and identified Case No. C-02-CV-21-001816 as the
“lead” case. On the same day, the Court denied three requests for special admission of out-of-state attorneys on behalf of the
DCCC. On February 23, 2022, the Court ultimately issued its Order disposing of the Defendants' Motion to Dismiss, or in the
Alternative, for Summary Judgment, and dismissed Count II: Violation of Purity of Elections, with prejudice. The counts that
remained included Counts I, III, and IV of the 1816 Complaint, which involved violations of Articles 7 (Free Elections), 24
(Equal Protection), and 40 (Freedom of Speech) of the Maryland Declaration of Rights, respectively. The 1816 Plaintiffs ask
for a declaration that the 2023 Plan is unconstitutional under Articles 7, 24, and 40 of Maryland's Declaration of Rights and
Section 7 of Article I of the Maryland Constitution. Additionally, Plaintiffs seek to permanently enjoin the use of the 2021 Plan
and ask for an order to postpone the filing deadline for candidates to declare their intention to compete in 2022 Congressional
primary elections until a new district map is prepared.

Case No. C-02-CV-21-001773

On December 21, 2021, the 1773 Plaintiffs filed their Complaint for Declaratory and Other Relief Regarding the Redistricting
of Maryland's Congressional Districts. On January 20, 2022, the DCCC filed a Motion to Intervene in the matter, along with its
proposed Motion to Dismiss the Plaintiffs' Complaint. The Plaintiffs filed their Opposition to the DCCC's Motion to Intervene
on February 4, 2022. Subsequently, on February 11, 2022, the Plaintiffs filed their Opposition to the Defendants' Motion to
Dismiss or, in the Alternative, for Summary Judgment, in related Case No. C-02-CV-21-001816. On February 15, 2022, the
DCCC filed its Reply in Support of its Motion to Intervene. Several days later, on February 19, 2022, the Defendants filed a
Motion to Dismiss the Complaint. The Plaintiffs filed their Opposition to the Motion to Dismiss on February 20, 2022. On
February 22, 2022, the Court issued a Consolidation Order (referenced above) and denied the DCCC's Motion to Intervene and
the three requests for special admission of out-of-state attorneys on behalf of the DCCC. A hearing on the Defendants' Motion
to Dismiss took place on February 23, 2022. Under this Court's February 23rd Order, which dismissed Count II of the 1816
Complaint, both counts in the 1773 Complaint remained.

The 1773 Plaintiffs ask for a declaration that the 2021 Plan is unlawful, as well as a permanent injunction against its use
in Congressional elections. Additionally, the 1773 Plaintiffs ask the Court to order a new map be prepared before the 2022
Congressional primaries or, in the alternative, order that an alternative Congressional district map, which was prepared by the

Governor's Maryland Citizens Redistricting Commission,7 be used for the 2022 Congressional elections.

7 The Maryland Citizens Redistricting Commission was established by Governor Lawrence J. Hogan, Jr., in January of 2021. Exec.
Order No. 01.01.2021.02 (Jan. 12, 2021). The Commission, pursuant to the Order, was tasked with preparing plans for the state's
Congressional districts and its state legislative districts, which would he submitted by the Governor to the General Assembly. Id.
The Commission submitted its Final Report to the Governor in January 2022. Final Report of the Maryland Citizens Redistricting
Commission, MD. CITIZENS REDISTRICTING COMM'N (Jan. 2022), https://perma.cc/UUX55.-6J72.
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The parties submitted proposed findings of fact prior to trial on March 11, 2022. Simultaneously, the 1816 and 1773 Plaintiffs
submitted a Joint Motion in Limine as to exclude portions of testimony from Defendants' experts, Dr. Allan J. Lichtman and
Mr. John T. Willis. During the first day of trial on March 15, 2022, the parties submitted Stipulations of Fact and the Court
admitted the stipulations as Exhibit 1. The Court then placed, on the record, an agreement between the parties about relevant
judicial admissions by the Defendants relative to the Defendants' Answer, On the last day of trial on March 18, 2022, the State
submitted a stipulation that the 2021 Plan did, in fact, pair Congressmen Andy Harris and Congressmen Kweisi Mfume in the

same district - the Seventh Congressional District.8

8 See Stipulation No. 60, infra p. 57,

*4  With respect to the Plaintiffs' Motion in Limine, which raised the issue of a Daubert challenge as well as alleged late
disclosure by the Defendants' experts as to various opinions, the trial judge heard argument during trial and ruled that the
allegations regarding late disclosure were denied. With respect to the Daubert motion regarding the States' expert witnesses, it
was eventually withdrawn by the Plaintiffs on March 18, 2022.

In addition, the Defendants moved to strike three questions asked by the trial judge of Dr. Thomas L. Brunell, after cross
examination and before re-direct and re-cross examination, and the responses thereto. After a hearing in open court on March
18, 2022, the judge denied the motion to strike the three questions of Dr. Brunell and his responses thereto.

The Motion to Dismiss

In evaluating the Constitutional claims posited in Case Nos. C-02-CV-21-001816 and C02-CV-21-001773, the trial court has
been guided in its efforts by the words of Chief Judge Robert M. Bell, when he wrote in 2002, that courts “do not tread
unreservedly into this ‘political thicket’; rather, we proceed in the knowledge that judicial intervention ... is wholly unavoidable.”
In re Legislative Districting of State, 370 Md. 332, 353 (2002). Chief Judge Bell recognized that when the political branches of
government are exercising their duty to prepare a lawful redisricting plan, politics and political decisions will impact the process.
Id. at 354; id. at 321 (“[I]n preparing the redistricting lines ... the process is in part a political one, they may consider countless
other factors, including broad political and narrow partisan ones, and they may pursue a wide range of objectives[.]”). Yet,
the consideration of political objectives “does not necessarily render the process, or the result of the process, unconstitutional;
rather, that will be the result only when the product of the politics or the political considerations runs afoul of constitutional
mandates.” Id. (internal citations omitted).

In considering whether the various counts of the Complaints survived the Motion to Dismiss, the trial court applied the following

standard of review9:

9 The trial court did not apply the “plausibility” standard articulated in Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007), and
Ashcraft v. Iqbal, 556 U.S. 662 (2009), commonly referred to as “the Twombly-Iqbal standard,” which may be considered a more
intense standard of review. The State disavowed that it was positing its application.

“Dismissal is proper only if the facts alleged fail to state a cause of action.” A.J. Decoster Co. v. Westinghouse Elec. Corp.,
333 Md. 245, 249 (1994). Under Maryland Rule 2-303(b), a complaint must state those facts “necessary to show the pleader's
entitlement to relief.” In considering a motion to dismiss for failure to state a cause of action pursuant to Maryland Rule 2-322(b)
(2), a trial court must assume the truth of all well-pleaded relevant and material facts in the complaint, as well as all inferences
that reasonably can be drawn therefrom. Stone v. Chicago Title Ins. Co., 330 Md. 329, 333 (1993); Odyniec v. Schneider, 322
Md. 520, 525 (1991). Whether to grant a motion to dismiss “depends solely on the adequacy of the plaintiff's complaint.” Green
v. H&R Block, Inc., 355 Md. 488, 501 (1999).

“[I]n considering the legal sufficiency of [a] complaint to allege a cause of action ... we must assume the truth of ail relevant
and material facts that are well pleaded and all inferences which can be reasonably drawn from those pleadings.” Mere
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conciusory charges that are not factual allegations may not be considered. Moreover, in determining whether a petitioner has
alleged claims upon which relief can be granted, “[t]here is ... a big difference between that which is necessary to prove the
[commission] and that which is necessary merely to allege [its commission][.]”

*5  Lloyd v. Gen. Motors Corp., 397 Md. 108, 121-22 (2007) (quoting Sharrow v. State Farm Mutual Ins. Co., 306 Md. 754,
768, 770 (1986)) (alterations in original).

There are no provisions in the Maryland Constitution explicitly addressing Congressional districting. The only statutes in
Maryland that bear on Congressional redistricting include Section 8-701 through 8-709 of the Election Law Article of the
Maryland Code. Section 8-701 states that Maryland's population count is to be used to create Congressional districts, that the
State of Maryland shall be divided into eight Congressional districts, and that the description of Congressional districts include

certain boundaries and geographic references.10 Sections 8-702 through 8-709 identify the respective counties included within

each of the eight Congressional districts according to the current. Congressional map in effect.11 None of the statutory provisions

includes standards or criteria by which Congressional districting maps must be drawn.12

10 Section 8-701 of the Election Law Article, Maryland Code (2002, 2017 Repl. Vol.) provides:
(c) Boundaries and geographic references. -- (1) The descriptions of congressional districts in this subtitle include the references
indicated.
(2) (i) The references to:
1. election districts and wards are to the geographical boundaries of the election districts and wards as they existed on April 1, 2020;
and
2. precincts are to the geographical boundaries of the precincts as reviewed and certified by the local boards or their designees, before
they were reported to the U.S. Bureau of the Census as part of the 2020 census redistricting data program and as those precinct lines
are specifically indicated in the P.L, 94-1.71 data or shown on the P.L. 94171 census block maps provided by the U.S. Bureau of the
Census and as reviewed and corrected by the Maryland Department of Planning.
(ii) Where precincts are split between congressional districts, census tract and block numbers, as indicated in P.L. 94-171 data or
shown on the P.L. 94-171 census block maps provided by the U.S. Bureau of the Census and referred to in this subtitle, are used to
define the boundaries of congressional districts.

11 MD. CODE ANN., ELEC. LAW §§ 8-703 through 8-709.

12 During the hearing on the State's Motion to Dismiss, the Court asked the parties to provide supplemental briefings regarding the
significance, or not, of two historical laws, which prescribed the application of the “constitution and laws of this state for the election
of delegates to the house of delegates,” to Congressional elections, The first law, enacted in 1788, in relevant part, provided:
And be it enacted, That the election of representatives for this state, to serve in the congress of the United States, shall be made by
the citizens of this state qualified to vote for members of the house of delegates, on the first Wednesday of January nest, at the places
in the city of Annapolis and Baltimore-town, and in the several counties of this state, prescribed by the constitution and laws of this
state for the election of delegates to the house of delegates[.]
1788 Laws of Maryland, Chapter X, Section III (Vol. 204, p. 318), The second law, enacted in 1843, provided:
Sec. 5. And be it enacted, That the regular election of representatives to Congress from this State, shall be made by the citizens of this
State, qualified to vote for members to the House of delegates, and each citizen entitled as aforesaid, shall vote by ballot on the first
Wednesday in October, in the year eighteen hundred and forty-five, and on the same day in every second year thereafter, at the places
in the city of Baltimore, and in the city of Annapolis, and in the several counties, and Howard District of this State, as prescribed by
the constitution and laws of this State, for the election of members to the house of delegates,
1843 Laws of Maryland, Chapter XVI, Section 5 (Vol. 595, p. 13),
The parties' responses, collectively, indicated that they ascribed little or no significance to the language, which suggested that the first.
Congressional elections in Maryland were conducted via the application of election rules prescribed, in part, in the State Constitution.

*6  In ruling on the Defendants' Motion to Dismiss the Complaints, this Court assumed the truth of all well pleaded relevant
and material facts and all inferences that reasonably can be drawn therefrom and determined that the 1773 Complaint stated a
claim upon which relief can be granted, Article III, Section 4. of the Maryland Constitution does embody standards by which the
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2021 Congressional Plan can be evaluated to determine whether unlawful partisan gerrymandering has occurred. The standards
of Article III, Section 4 are applicable to the evaluation of the 2021 Plan based upon the interpretation of the Section's language,
purpose, and legislative intent.

With respect to the 1773 Complaint and the 1816 Complaint, this Court assumed the truth of all well pleaded relevant and
material facts and all inferences that can reasonably be drawn therefrom and determined that the strictures of Article III, Section
4 are, alternatively, applicable to the 2021 Plan because of the free elections clause, MD. CONST. DECL. OF RTS. art. 7, as well
as with respect to the 1816 Complaint, the equal protection clause, MD. CONST. DECL. OF RTS. art. 24; each, individually,

provide a nexus to Article III, Section 4 to determine the lawfulness of the 2021 Plan.13

13 The trial court ultimately dismissed with prejudice Section 7 of Article I of the Maryland Constitution. Article 1, Section 7 provides
that, “[t]he General Assembly shah pass Laws necessary for the preservation of the purity of Elections;.” The 1816 Plaintiffs argued
that this provision was violated because the General Assembly failed to pass laws concerning elections that are fair and even-handed,
and that are designed to eliminate corruption, 1816 Compl. ¶ 66. The State took the position that Section 7 of Article 1. was not
intended to restrain acts of the General Assembly, but rather, that the provision acted as “an exclusive mandate directed to the General
Assembly to establish the mechanics of administering elections in a. manner that ensures that those who are entitled to vote are able
to do so, free of corruption or fraud,” 1816 Mot. Dismiss at 31.
The term “purity” in the Section is undefined and therefore, ambiguous. No case referring to the Section has defined what purity
means, Cnty. Council for Montgomery Cnty. v. Montgomery Ass'n, Inc., 274 Md. 52 (1975); Anderson v. Baker, 23 Md, 531 (1865)
(concurring opinion); see also Hanrahan v. Alierman, 41 Md. App. 71 (1979); Hennegan v. Geariner, 186 Md. 551 (1946); Smith v.
Higinbothom, 187 Md. 115 (1946); Kenneweg v. Allegany Cnty. Comm'rs, 102 Md. 119 (1905). When asked at oral argument to give
the term a meaning applicable to elections, Counsel for the 1773 Plaintiffs could only say “purity means purity,”
The phrase “purity” of elections was added to the Maryland Constitution of 1864, where the explicit language directed the General
Assembly to preserve the “purity of elections.” MD, CONST. of 1864, art. III, § 41 (directing the General Assembly to “pass laws
for the preservation of the purity of elections by the registration of voters”). The provision focused on voter registration, with the
purpose of excluding ineligible voters from the election process.
The language of what is now Article 1. Section 7, has changed since its enactment in the Maryland Constitution of 1864. Article
III, § 41 of the Constitution of 1864, in whole, directed the General Assembly to “pass laws for the preservation of the purity of
elections by the registration of voters, and by such other means as may he deemed expedient, and to make effective the provisions of
the Constitution disfranchising certain persons, or disqualifying them from holding office.” Article III, § 41, was renumbered in the
1867 amendment, to Article III, Section 42, which provided, [t]he General Assembly shall pass Laws necessary for the preservation
of the purity of Elections.” MD CONST, of 1867, art. III, § 42. Article III, § 42, was, again, renumbered and amended by Chapter
681, Acts of 1977, ratified Nov. 7, 1978, to Article I, § 7, which now provides, “[t]he General Assembly shall pass Laws necessary
for the preservation of the purity of Elections.” MD. CONST. art. 1, § 7.
Cases interpreting Article I, Section 7, have applied the Section to the registration of voters, Anderson, 23 Md. at 586 (concurring
opinion), improper financial campaigns contributions, Cnty. Council for Montgomery Cnty., 274 Md. at 60-65; see also Higinbothom,
187 Md. at 130 (“The Corrupt Practices Act is a remedial measure and should be liberally construed in the public interest to carry
out its purpose of preserving the purity of elections,”).
From its legislative history, the language of “purity of elections” referred to questions involving the individual candidate and the
individual voter. The only assumption tendered by the 1816 Plaintiffs to support that partisan gerrymandering affected the “purity”
of elections was that such gerrymandering was ipso facto corrupt. That assumption has not been borne out by review of over 200
cases addressing partisan gerrymandering, none of which characterized the practice as “corrupt.”

*7  With respect to the 1816 Complaint, alternatively, this Court assumed the truth of all well pleaded relevant and material
facts and all inferences that reasonably can be drawn therefrom and determined that the Complaint stated a cause of action under
each of the equal protection clause, MD, CONST. DECL. OF RTS. art. 24, and the free speech clause, MD. CONST. DECL.
OF RTS. art. 40, which subjects the 2021 Plan to strict scrutiny by this Court.

Alternatively, with respect to the 1773 and 1816 Complaints, this Court assumed the truth of ail the well pleaded relevant and
material facts and all inferences that reasonably can be drawn therefrom and determined that both Complaints stated a cause of
action under the entirety of the Maryland Constitution and Declaration of Rights to determine the lawfulness of the 2021 Plan,
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The Provisions in the Maryland Constitution and Declaration of Rights

In reviewing whether political considerations have run afoul of constitutional mandates in the instant case, we must undertake
the task of constitutional interpretation. “Our task in matters requiring constitutional interpretation is to discern and then give
effect to the intent of the instrument's drafters and the public that adopted it.” State Bd. of Elections v. Snyder ex rel. Snyder,
435 Md. 30, 53 (2013) (citing Fish Mkt. Nominee Corp. V. G.A.A., Inc., 337 Md. 1, 8-9 (1994)). We first look to the natural and
ordinary meaning of the provision's language. Id. If the provision is clear and unambiguous, the Court will not infer the meaning
from sources outside the Constitution itself. Id. “[O]ccasionally we see fit to examine extrinsic sources of legislative intent
merely as a check of our reading of a statute's plain language,” including “archival legislative history.” Phillips v. State, 451
Md. 180, 196-97 (2017), Archival legislative history Includes legislative journals, committee reports, fiscal notes, amendments
accepted or rejected, the text and fate of similar measures presented in earlier sessions, testimony and comments offered to
the committees that considered the bill, and debate on the floor of the two Houses (or the Convention). State v. Phillips, 457
Md. 481, 488 (2018).

The rules of statutory construction are well known, Yet, when applying the rules of statutory construction to the interpretation
of constitutional provisions, the approach is more nuanced. That approach was described in Johns Hopkins Univ. v. Williams,
199 Md. 382 (1952):

[C]ourts may consider the mischief at which the provision was aimed, the remedy, the temper and spirit of the people at the
time it was framed, the common usage well known to the people, and the history of the growth or evolution of the particular
provision under consideration. In aid of an inquiry into the true meaning of the language used, weight may also be given to
long continued contemporaneous construction by officials charged with the administration of the government, and especially
by the Legislature.

Id. at 386-87.

To construe a constitution, “a constitution is to be interpreted by the spirit which vivifies, and not by the letter which killeth.”
Snyder ex rel. Snyder, 435 Md. at 55 (quoting Bernstein v. State, 422 Md. 36, 56 (2011)). Similarly, we do not read the constitution
as a series of independent parts; rather, constitutional provisions are construed as part of the constitution as a whole. Id. Further,
if a constitutional provision has been amended, the amendments “bear on the proper construction of the provision as it currently
exists,” and in such a situation, ‘the intent of the amenders ... may become paramount.” Norino Properties, LLC v. Balsamo,
253 Md. App. 226, (2021) (quoting Phillips, 457 Md. at 489). We keep in mind that the courts shall construe a constitutional
provision in such a manner that accomplishes in our modern society the purpose for which the provisions were adopted by the
drafter, and in doing so, the provisions “will be given a meaning which will permit the application of those principles to changes
in the economic, social, and political life of the people, which the framers did not and could not foresee.” Bernstein v. State,
422 Md. 36, 57 (2011) (quoting Johns Hopkins Univ., 199 Md, at 386).

*8  We recognize that “a legislative districting plan is entitled to a presumption of validity” but “that the presumption “may
be overcome when compelling evidence demonstrates that the plan has subordinated mandatory constitutional requirements
to substantial improper alternative considerations.”” In re Legislative Districting of State, 370 Md. at 373 (quoting Legislative
Redisricting Cases, 331 Md. 574, 614 (1993)).

Article III, Section 4 of the Maryland Constitution

Article III, Section 4 of the Maryland Constitution provides:
Each legislative district shall consist of adjoining territory, be compact in form, and of substantially equal population. Due
regard shall be given to natural boundaries and the boundaries of political subdivisions.
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MD. CONST. art, III, § 4. The 1773 Plaintiffs assert a direct claim under Article III, Section 4, of the Maryland Constitution and
urge that the plain meaning of the term “legislative district” corresponds to any legislative district in the State, which must, be
subject to the standards of adjoining territory, compactness, and equal population with due regard given to natural boundaries of
political subdivisions. The 1773 Plaintiffs allege the new Congressional districts under the 2021 Plan violate the requirements

of Article III, Section 4. 1773 Compl. ¶¶ 93- 97.14

14 The 1816 Plaintiffs do not assert a claim under Article III, Section 4, of the Maryland Constitution. 1816 Opp'n Mot. Dismiss at 10 n.3.

Defendants claim that the text of Article III, Section 4, is limited to State legislative districting because the term “legislative
districts” refers “unambiguously to State legislative districts” whenever it appears in other provisions of the Constitution, and
that when Congress is referred to the “c” is capitalized. 1773 Defs.' Mot. Dismiss at 2. The Defendants argue that although a
1967 constitutional convention proposed a draft that included Constitutional standards for both state districts and Congressional
districting, the voters rejected the draft and that the General Assembly drew the current Article III, Section 4 without reference to
Congressional redistricting to enable the 1969 amendments to the Constitution to be adopted. 1816 Defs.' Mot. Dismiss at 19-22.

The term “legislative district” is the gravamen of analysis. There is no definition of the terra “legislative district” in the Maryland
Constitution or Declaration of Rights. Absent a definition, in light of the differing ways the term could be applied, i.e., as State

legislative districts and/or Congressional districts, the language is ambiguous.15

15 The State has posited the importance of the exclusion of the word “Congress” in Article III, Section 4 to specifically include reference
to Congressional districts. Neither the word Congress nor State, Genera! Assembly, Senate, or House of Delegates appears in Article
III, Section 4, unlike other Constitutional provisions or importantly, in Section 4 itself. See. e.g., MD. CONST, art. I, § 6 (using the
term “Congress”); art. III, § 10 (using the term “Congress”); art. IV, § 5 (using the term “Congress”); art. XI-A, § 1 (using the term
“congressional election”); art, XVII, § 1 (using the term “congressional elections”); art. IIIl, § 3 (using the terms “State,” “Senate”
and “House of Delegates”); art. III, § 5 (using the terms “State,” “General Assembly,” “Senate,” and “House of Delegates”); art. III,
§ 6 (using the terms “General Assembly” and “delegate”); art. III, § 13(b) (using the terms “Legislative” and “Delegate district”);
and art. XIV, § 2 (using the terms “General Assembly,” and “Legislative District of the City of Baltimore”).

*9  The “compactness” requirement was added to then extant Article III, Section 4, by the General Assembly in 1969 and
ratified by the voters in 1970 (the “1970 Amendment”), as part of a series of amendments to the entirety of Article III. See 1969
Md. Laws ch. 785, ratified Nov. 3, 1970 (proposing the repeal of MD. CONST., art. III, §§ 2, 4, 5, and 6, and replacement with
new §§ 2 through 6). Its framers recognized that “compactness requirement in state constitutions is intended to prevent political
gerrymandering.” Matter of Legislative Districting of State (“1984 Legislative Districting”'), 299 Md. 658, 687 (1984). Prior
to this amendment, Article III, Section 4 required districts to be “as near as may be, of equal population” and “always consist
of contiguous territory,” and only applied to the “existing Legislative Districts of the City of Baltimore.” MD. CONST, art.

III, § 4 (1969).16

16 Prior to 1966, Baltimore City was the only jurisdiction in the State in which Delegates were elected to represent discreet legislative
districts; Delegates representing other counties were elected by the voters of those counties at large. See MD. CONST. art. III, § 5
(1965) (“The members of the House of Delegates shall be elected by the qualified voters of the Counties, and the Legislative Districts
of Baltimore City, respectively ....”); 1965 Md. Laws special session, chs. 2, 3 (requiring the first time that counties allocated more
than eight delegates be divided into districts). The “contiguity” or “equal population” requirements of the early Article III, § 4, did
not apply to any “legislative district” outside of Baltimore City.

The present complete version of Article III, Section 4 was enacted in 1972 and ratified by the voters on November 7, 1972.
In enacting the present version in 1972, the General Assembly “is presumed to have full knowledge of prior and existing law
on the subject of a statute it passes.” Id.; see also Bowers v. State, 283 Md. 115, 127 (1978) (“[T]he Legislature is presumed
to have had full knowledge and information as to prior and existing law on the subject of a statute it has enacted.”); Harden v.
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Mass Transit Admin., 277 Md. 399, 406-07 (1976) (“The General Assembly is presumed to have had, and acted with respect
to, full knowledge and information as to prior and existing law and legislation on the subject of the statute and the policy of the

prior law.”).17 With respect to this knowledge, it is clear that they were aware of Baker v. Carr, 369 U.S. 186 (1962), involving

state legislative districts,18 as well as Wesberry v. Sanders, 376 U.S. 1 (1964), a Congressional districting case.19

17 The State agreed during oral argument on the Motion to Dismiss that cases of the Supreme Court in the 1960s regarding redistricting
informed the adoption of the present version of Article III, Section 4:
THE COURT: In doing research on Article III, Section 4, of the Maryland Constitution, it has come to the Court's attention that one
of the reasons for enacting this provision was the Legislature's knowledge--which we presume---of the Supreme Court's cases. That
is my understanding, is it yours?
MR. TRENTO, ON BEHALF OF THE STATE: Yes, Your Honor, the Supreme Court's cases were in the front and center of the
minds of the 1967 Constitutional Convention, In that Convention, the sweep of amendments to Article III, Sections 3 through 6, were
expressly undertaken to address the Supreme Court jurisprudence from the 1960s.
Mot. Dismiss Hearing, 02/23/2022. In the 1967 Constitutional Convention, the Supreme Court cases referencing legislative
redistricting were prominent. The delegates in the Proceedings and the Debates of the 1967 Constitutional Convention referenced
prior Supreme Court jurisprudence on numerous occasions: Proceedings and Debates of the 1967 Constitutional Convention, 104
MD. STAVE ARCHIVES, Vol. 1, Debates 412, 3255: 104 MD. STATE ARCHIVES 2267, 10853. During the 1967 Constitutional
Convention, Delegate John W. White, in response to a question regarding his intent regarding a provision stated:
DELEGATE WHITE: What I am trying to do is to have all of Maryland line up with the position of the Supreme Court of the United
States, which has said that one person should have one vote.
Proceedings and Debates of the 1967 Constitutional Convention, 104 MD. STATE ARCHIVES 7879, https://perma.cc/JG3T-KV3J
(last visited March 23, 2022). During the Proceedings and Debates of the 1967 Constitutional Convention, the delegates proposed
constitutional amendments regarding Congressional districting, however, the amendments failed subsequent enactment and were,
ultimately, not included in the adopted 1970 and 1972 versions of Article III, Section 4.

18 Proceedings and Debates of the 1967 Constitutional Convention, 104 MD. STATE ARCHIVES, Vol. 1, Debates 412, 499.

19 Proceedings and Debates of the 1967 Constitutional Convention, 104 MD. STATE ARCHIVES 10863-64.

*10  With reference to Supreme Court jurisprudence that is the context of the 1967 to 1972 Amendments to Article III, Section
4, one early case--Baker v. Carr--involved the apportionment of the Tennessee legislature. The federal district court dismissed
the complaint in apparent reliance on the legal process theory of political justifiability, but the Supreme Court reversed. Baker
v. Carr, 179 F. Supp. 824, 828 (M.D. Tenn. 1959), rev'd, 369 U.S. 186 (1962). Importantly, the Supreme Court's decision only
dealt with procedural issues: jurisdiction, standing, and justifiability. Baker, 369 U.S. at 198-237. It held by a 6-2 vote that the
court had jurisdiction, plaintiffs had standing, and the challenge to apportionment did not present a nonjustifiable “political
question.” Id. at 204, 206, 209.

The Supreme Court, thereafter, confronted the apportionment of Congressional districts in Wesberry v. Sanders in 1964 and
held that Congressional apportionment cases were justifiable, noting that there is nothing providing “support to a construction
that would immunize state congressional apportionment laws which debase a citizen's right to vote from the power of courts to
protect the constitutional rights of individuals from legislative destruction.” 376 U.S. at 6-7. The Court ultimately applied the
“one-person, one-vote” rule to apportionment of Congressional districts, explaining that “the [Constitutional] command that
representatives be chosen, by people of the several states means that as nearly as practicable one man's vote in a Congressional
election is to be worth as much as another's.” Id. at 7-8. The Court believed that “a vote worth more in one district that in another
would ran ... counter to our fundamental ideas of democratic government.” Id. at 8. The opinion rested on the interpretation of
the Elections Clause in Article I, Section 4 of the Constitution. Id. at 6-7.

On April 7, 1969, another Congressional districting case was decided. In Kirkpatrick v. Preisler, 394 U.S. 526 (1969), a
decision involving Congressional districting in Missouri, the Supreme Court held that the “as nearly as practicable” standard
“requires that the State make a good-faith effort to achieve precise mathematical equality. Unless population variances among
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congressional districts are shown to have resulted despite such effort, the State must justify each variance, no matter how small.”
Kirkpatrick, 394 U.S. at 530-31.

The context, therefore, of the 1967 through 1972 amending process of Article III, Section 4, was the Supreme Court cases in
which state legislative districts, but also Congressional districts, were decided.

The State posits, however, that the Legislature really intended on omitting Congressional districts in the later versions of Article
III, Section 4 enacted in 1969 and 1972 because an earlier version, from 1967 of Section 4 included a specific reference to
Congressional districts, see PROPOSED CONST. OF 1967-68, §§ 3.05, 3.07, 3.08, 605 MD. STATE ARCHIVES 9-10, and
another section that had a specific reference to the State, see PROPOSED CONST. of 1967-68, § 3,04, 605 MD. STATE
ARCHIVES 9. The failed passage of the earlier draft. Constitution, which included these phrases, however, does not have any
bearing on the analysis of what the Legislature intended in adopting the 1970 or 1972 versions of Article III, Section 4, because
“[f]ailed efforts to amend a proposed bill, however, are not conclusive proof usually of legislative will .... This is because there
can be a myriad of reasons that could explain the Legislature's decision not to incorporate a proposed amendment.” Antonio v.
SSA Sec, Inc., 442 Md. 67 87 (2015). Most importantly, “[i]f the framers desired” to exclude Congressional redistricting from

Article III, Section 4, “they knew how to do so.” Schisler v. State, 394 Md. 519, 594-95 (2006).20

20 Interestingly, the early language in a bill introduced in 1972 included the words Senators and Delegates to alter Article III, Section 4:
Each legislative district shall consist of adjoining territory and shall be compact in form. The ratio of the number of Senators to
population shall be substantially the same in each legislative district; the ratio of the number of Delegates to population shall be
substantially the same in each legislative district. Nothing herein shall be construed to require the election of only one Delegate from
each legislative district.
Amendments to Maryland Constitutions, 380 MD. STATE ARCHIVES, 489. The final adopted version contained no mention of. nor
reference to, “Senator” or “Delegate.”

*11  The Legislature, keenly aware of its ability to restrict or expand the application of Article III, Section 4, chose not to
explicitly exclude Congressional districts from the purview of Article III, Section 4, nor just reference State legislative districts,
As a result, “legislative districts” includes Congressional districts. A claim, thus, has been stated under Article III, Section 4.

Nexus Between Articles 7 and 24 of the Declaration of Rights and Article III, Section 4 of the Constitution

The standards of Article III, Section 4 are also applicable on an alternate basis, to evaluate the constitutionality of the 2021 Plan
because the Free Elections Clause, Article 7 of the Maryland Declaration of Rights, which has been alleged in the 1773 and
1816 Complaints, as well as the Equal Protection Clause, Article 24 of the Maryland Declaration of Rights, as averred in the

1816 Complaint, each implicate the use of the Section 4 criteria. Assuming either clause is applicable,21 its application to the
lawfulness of the 2021 Plan can only be made manifest by use of the standards in Article 111, Section 4.

21 The applicability of the Free Elections Clause and the Equal Protection Clause will be addressed separately, infra.

The methodology of drawing a nexus between a “standards” clause and its facilitating constitutional provision is exactly what
Judge John C. Eldridge, writing on behalf of the Court, did in Md. Green Party v. Md. Bd. of Elections, 311 Md. 127 (2003),

between the Free Elections Clause and Section 1 of Article 1 of the Constitution22 as well as the Equal Protection Clause and

Section 2 of Article I of the Constitution.23

22 Article I, Section 1 of the Maryland Constitution, provides:
All elections shall be by ballot. Every citizen of the United States, of the age of 18 years or upwards, who is a resident of the State as
of the time for the closing of registration next preceding the election, shall be entitled to vote in the ward or election district in which
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he resides at all elections to be held in this State. A person once entitled to vote in any election district, shall be entitled to vote there
until he shall have acquired a residence in another election district or ward in Shis State,

23 Article I, Section 2 of the Maryland Constitution, provides:
Except as provided in Section 2A of this Article, the General Assembly shall provide by law for a uniform Registration of the names
of all the voters in this State, who possess the qualifications prescribed in this Article, which Registration shall be conclusive evidence
to the Judges of Election of the right of every person, thus registered, to vote at any election thereafter held in this State; but no person
shall vote, at any election, Federal or State, hereafter to be held in this State, or at any municipal election in the City of Baltimore,
unless the person's name appears in the list of registered voters; the names of all persons shall be added to the list of qualified voters
by the officers of Registration, who have the qualifications prescribed in the first section of this Article, and who are not disqualified
under the provisions of the second and third sections thereof.

Green Party Involved the constitutional validity of various provisions of the Election Code which governed the method by
which a party, other than a “principal political party,” could nominate a candidate for a Congressional seat. Id. at 140, The
Green Party, however, had been notified that the name of its candidate could not be placed on the ballot because the Board of
Elections was unable to verify a number of signatures on the nominating petition and, as a result, the petition contained less
than the number required to vote. Id. at 137. The Board posited a number of reasons for denying the adequacy of the number of
signatures, but the seminal reason addressed in the opinion was that many of the petition signatures were those who appeared
on an inactive voter registry, which did not qualify them to sign a petition as a “registered voter” pursuant to Section 1-101(gg)
of the Election Code.

*12  In addressing whether the Free Elections Clause was violated by the provision regarding an inactive voter registry, Judge
Eidridge applied the standards in Article I, Section 2 of the Constitution, which, he explained, “contemplates a single registry
for a particular area, containing the names of all qualified voters[.]” Id. at 142. (italics in original). Remarking that the statute
created a class of “second class” citizens comprised of inactive voters, Judge Eidridge determined that Article 7 had been
violated. Id. at 150, In so doing, his determination was premised on a line of cases in which adherence with the strictures of
the Free Elections Clause was informed by standards set forth in Constitutional Clauses. Id. at 144 (citing Gisriel v. Ocean City
Bd. of Supervisors of Elections, 345 Md. 477 (1997) (rejecting provision in an Ocean City Charter that failure to vote in two
previous elections rendered a person unqualified to vote in municipal elections, based on Sections 1 and 4 of Article of the
Constitution and Article 7 of the Declaration of Rights); State Admin. Bd. of Election Laws v. Bd. of Supervisors of Balt. City,
342 Md. 586 (1996) (holding that “having voted frequently in the past is not a qualification for voting,” under Article I, Section
1 of the Constitution and Article 7 of the Declaration of Rights); Jackson v. Morris, 173 Md. 579 (1937) (recognizing nexus
between the Free Elections Clause and the mandate in Section 1. of Article I of the Constitution, that “elections shall be by
ballot”)). Judge Eldridge also utilized the standards in Section 1 of Article I to determine that a registry of inactive voters was

“flatly inconsistent” with Article 24 of the Declaration of Rights, the Equal Protection Clause.24 Id. at 150.

24 As discussed, infra, Judge Eidridge also utilized the Equal Protection Clause, Article 24, to evaluate whether the requirement that the
Green Party, as a non-principle party, was constitutionally required to submit not-only 10,000 signatures on a petition to be recognized
as a political party and then provide a second petition to nominate its candidate.

It is clear, then, that our Free Elections Clause, as well as the Equal Protection Clause implicate the use of standards contained
in the Constitution in order to determine a violation of each. So is the case in their application in the instant ease, in which

implementation of their provisions can be determined in reference to Article III, Section 4.25

25 The Supreme Court of Pennsylvania, in League of Women Voters of Pa. v. Commonwealth, 645 Pa. 1 (2018), utilized a framework
similar to that implemented in Md. Green Party v. Md. Bd. of Elections, 377 Md. 127 (2003), when it looked to standards delineated
in Article 2, Section 16 of its Constitution - defining criteria to be used in drawing state legislative districts -- in order to measure
Congressional District Plan, which had been enacted by its Legislature, complied with the Free Elections Clause contained in
Pennsylvania's Declaration of Rights.
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Article 7 of the Maryland Declaration of Rights

Article 7 of the Maryland Declaration of Rights, entitled “Elections to be free and frequent; right of suffrage,” provides:
That the right of the People to participate in the Legislature is the best security of liberty and the foundation of all free
Government; for this purpose, elections ought to he free and frequent; and every citizen having the qualifications prescribed
by the Constitution, ought to have the right of suffrage.

The 1816 Plaintiffs assert that the 2021 Plan violates the Free Elections Clause in several ways, including that the 2021 Plan
“unlawfully seeks to predetermine outcomes in Maryland's congressional districts.” They also allege that the 2021 Plan violates
Article 7, because it is not based upon “well-established traditions in Maryland for forming congressional districts[,]” including
compactness, adjoining territory, and respect for natural and political boundaries. They specifically allege that the boundary of
the First Congressional District, which they aver is the only district in which a Republican is the incumbent, was redrawn “to
make even that district a likely Democratic seat,” As a result, they allege that “the citizens of Maryland, including Plaintiffs,
with a right to an equally effective power to select the congressional representative of their choice,” have been deprived of
their right to elections, which are “free.” They contend that Article 7 “prohibits the State from rigging elections in favor of one
political party[.]” and conclude that, “any election that is poisoned by political gerrymandering and the intentional dilution of
votes on a partisan basis is not free,”

*13  The 1773 Plaintiffs assert that the 2021 Plan “subordinate[s]” the requirement, under Article 7 of the Declaration of
Rights, that elections be “free and frequent” to “improper considerations,” namely the manipulation of Congressional district
boundaries so that they will be unable “to cast a meaningful and effective vote for the candidates they prefer.” Additionally, these
Plaintiffs allege that Congressional district boundaries that are not based on criteria, such as compactness and the minimization
of crossing political boundaries, result in elections that are inherently not “free” and, therefore, violate Article 7.

The State, conversely, argued that the 2021 Congressional Plan does not violate the Free Elections Clause of Article 7, because
that Section applies only to state elections. The State observes that the capitalization of “I,” in “Legislature,” is a direct, reference
to the General Assembly. Additionally, the State asserts that the legislative history of Article 7, particularly surrounding debates
regarding the frequency of elections, indicates that the Free Elections Clause could not apply to federal elections, “for which
the State is powerless to control the frequency.”

With respect to the use of a capital “L” in “Legislature,” in the Free Elections Clause, as reflecting only a reference to the state
legislature, the State's contention is belied by its own language. Article 7, as it was originally adopted in 1776, was meant to
secure a right of participation:

That the right of the People to participate in the Legislature is the best security of liberty and the foundation of ail free
Government; for this purpose, elections ought to be free and frequent; and every citizen having the qualifications prescribed
by the Constitution, ought to have the right of suffrage.

The language of Article 7 enunciated a foundational right to vote for the only entity for which the citizens of Maryland in 1776
had a participatory ability to elect through voting, the Legislature. The reference to “Legislature,” then, refers to the only entity
for which there was any accountability through suffrage.

The purpose of the Free Elections Clause relative to partisanship, as alleged in the complaints, heretofore has not been the subject
of judicial scrutiny. During the Constitutional Convention of 1864, however, proposals to amend Article I of the Constitution,
to create a registry of voters whereby voters would be required to pledge a loyalty oath as a prerequisite to voting were hotly
debated and the effect of “partisan oppression” on free elections was explored. Proponents of the amendments sought to exclude
supporters of the Confederacy, who, by the terms of the oath, would be disqualified from voting. Proceedings and Debates of
the 1864 Constitutional Convention, Volume 1 at 1332, Those opposed to the loyalty oath argued that it would be counter to
the purpose of “free elections.” Id. at 1332. One delegate noted that the loyalty oath presupposed that,
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there are now in the State of Maryland enjoying the right of suffrage under the present constitution, ten distinct classes of
persons who deserve to be disfranchised from hereafter exercising that right. They are to be under a government by others,
in which they are to have no voice, in which they are not to be allowed to participate in any shape or form.

Id. In the same debate, another delegate, Mr. Fendall Marbury, decried the imposition of a loyalty oath as a means of oppression,
in contravention to the right to participate in free elections:

The right of free election lies at the very foundation of republican government, It is the very essence of the constitution, To
violate that right, and much more to transfer it to any other set of men, is a step leading immediately to the dissolution of
ail government. The people of Maryland have always in times past, guarded with more than vestal care this fundamental
principle of self-government, By constitutional provisions and legislative enactments, they have sought to provide against,
every conceivable effort that might be made to suppress the voice of the people. They have spurned the idea of excluding any
one on account of his religious or political opinions. Is it not unwise and impolitic to depart from this established policy of
the State, by introducing words into our constitution which are calculated to revive and foster that spirit of crimination and
recrimination already existing to an alarming extent between parties in this State? The word loyal has come to be, of late,
a word susceptible of such various construction, and has so often been prostituted by the minions of power, to accomplish
partisan ends. That to incorporate it into the constitution would be nothing more nor less than creating an engine of oppression,
to be used by whatever party might hold for a time the reins of power.

*14  Id. at 1334. Thus, inhibiting the creation of an “engine of oppression” “to accomplish party ends” by “whatever party
might hold for a time the reins of power” to “suppress the voice of the people” was a purpose of the Free Elections Clause.

Our jurisprudence in Maryland indicates that the Free Elections Clause has been broadly interpreted to apply to legislation that
infringes upon the right of political participation by citizens of the State. In Jackson v. Norris, 173 Md. 579 (1937). the Court
of Appeals considered whether automated voting machines, which used ballots that restricted the choice of voters to candidates
whose names were printed on the ballot, violated the Free Elections Clause, In resolving the applicability of the Free Elections
Clause, the Court explained that legislative acts that were “a material impairment of an elector's right to vote[,]” were to be
deemed unconstitutional. Id. at 585. The Court held that the ballots were violative of the Free Elections Clause, because they
constrained the ability of voters to cast their vote for the candidate of their choice and. by extension infringed upon voters' right
to participate in free elections. Id. at 603.

The pivotal goal of the Free Elections Clause, to protect the right of political participation in Congressional elections, was
emphasized in Green Party, 377 Md. at 127, which concerned an attempt by the Green Party to get a candidate on the ballot
for election to Congress, in the state's first congressional district, as discussed, supra. In that case, Article 7 was held to protect
the right of all qualified voters within the state to sign nominating petitions in support of minor party candidates for office,
regardless of whether they had been classified as “inactive voters.” In this regard, the decision in Green Party recognized that,
the Free Elections Clause afforded a greater protection of the citizens of Maryland in a Congressional election context, than is
provided under the Federal Constitution, in the First, Fifth, Ninth, and Fourteenth Amendments, which also had been alleged

in the Complaint. Green Party, 377 Md. at 150.26

26 In interpreting similar phraseology that “Elections shall be free and equal,” the Supreme Court of Pennsylvania, in League of Women
Voters of Pa., determined that the state's Free Elections Clause required that “each and every Pennsylvania voter must have the same
free and equal opportunity to select his or her representatives.” 645 Pa. at 317. The Court concluded that, in order to comply with the
strictures of the Free Elections Clause, Congressional district maps be drawn in order to “provide[] the people of this Commonwealth
an equally effective power to select the representative of his or her choice, and bars the dilution of the people's power to do so.” Id.

Clearly, the 1773 and 1816 Complaints, with respect to Article 7 of the Declaration of Rights, the Free Elections Clause, have
stated a cause of action and survive the Motion to Dismiss, assuming the truth of all well-pleaded relevant and material facts
and all inferences that reasonably can be drawn therefrom.
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Article 24 of the Maryland Declaration of Rights, Equal Protection

Article 24 of the Maryland Declaration of Rights, entitled “Due process,” provides:
*15  That no man ought to be taken or imprisoned or dieselized of his freehold, liberties or privileges, or outlawed, or exiled,

or, in any manner, destroyed, or deprived of his life, liberty or property, but by the judgment of his peers, or by the Law
of the land.

Although Article 24 does not contain language of “equal protection,” the Court of Appeals has long held that “equal protection”
is embodied in it: “we deem it settled that this concept of equal treatment is embodied in the due process requirement of Article
24 of the Declaration of Rights. Att'y Gen. of Md. v. Waidron, 289 Md. 683 (1981); Bd. of Supervisors of Elections of Prince
George's Cray. v. Goodseil, 284 Md. 279, 293 n.7 (1979) (“[W]e have regularly proceeded upon the assumption that the principle
of equal protection of the laws is included in Art. [24] of the Declaration of Rights.”).

The 1816 Plaintiffs assert that, the 2021 Plan violates Article 24 by unconstitutionally discriminating against Republican voters,
including Plaintiffs, and infringing on their fundamental right to vote. Specifically, these Plaintiffs assert that the 2021 Plan
intentionally discriminates against Plaintiffs by diluting the weight of their votes based on party affiliation and depriving them
of the opportunity for full and effective participation in the election of their Congressional representatives. These Plaintiffs add
that the 2021 Plan unconstitutionally degrades Plaintiffs' influence on the political process and infringes on their fundamental
right to have their votes count fully. The State, in response, asserts that the Plaintiffs have offered no basis for an interpretation
broader than that by the Supreme Court of the Fourteenth Amendment in Rucho, The State posits, though, that the scope of
equal protection in Maryland is the same as that which is embodied in the federal constitution in the Fourteenth Amendment.

The essence of equal protection is that “all persons who are in like circumstances are treated the same under the laws.” Hornbeck
v. Somerset Cnty, Bd. of Educ, 295 Md. 597, 640 (1983), The treatment of similarly situated people under the law, clearly,
cannot he denied in Maryland, in derogation of the Fourteenth Amendment; it also is clear that Maryland can afford greater
protection to its citizens under Article 24 of the Declaration of Rights. In this regard, we need only look at various cases of the
Court of Appeals in which the Court was clear that Article 24 and the equal protection clause of the Fourteenth Amendment
are “independent and capable of divergent application.” Waldron, 289 Md. at 704; see also Md. Aggregates Ass'n, Inc. v.
State, 337 Md. 658, 671 n.8 (1995) (explaining the relationship between applications of equal protection guarantees under the
Fourteenth Amendment and Article 24 of the Declaration of Rights); Verzi v. Balt. Cnty., 333 Md. 411, 417 (1994) (stating
that “‘a discriminatory classification may be an unconstitutional breach of the equal protection doctrine under the authority
of Article 24 alone.”’ (quoting Waldron, 289 Md. at 715)); Hornbeck, 295 Md. at 640 (stating that “the two provisions are
independent of one another, and a violation of one is not necessarily a violation of the other,”).

Notably, in In re 2012 Legislative Districting, 436 Md. 121 (2013), Chief Judge M. Bell, writing for the Court of Appeals,
assumed that Article 24 could embody a greater right than is afforded under the Fourteenth Amendment when he said: “The
potential violation of Article 24 of the Maryland Declaration of Rights is not discussed at length in this case because the
petitioners do not assert any greater right under Article 24 than is accorded under both the Federal right and the population
equality provision of Article III, § 4 of the Maryland Constitution.” Id. at 159 n.25.

*16  The State, however, during argument regarding the Motion to Dismiss, attempted to distinguish what the Court of Appeals
said in Footnote 25 in the 2012 redistricting case, by urging that the pivotal quote was addressing only a racial gerrymandering
issue, rather than partisan gerrymandering. It is notable, however, that in deriving the notion that Article 24 could embody a
greater breadth of protection than is afforded by the Fourteenth Amendment, the Court of Appeals cited to Md. Aggregates
Ass'n, supra, (quoting Murphy v. Edmonds, 325 Md. 342, 354-55 (1992)), neither of which involved any racial differentiation.

Obviously, it cannot be lost to anyone that Article 24 was assumed to be applicable in a redistricting context in the 2012
redistricting case. Id. Article 24, moreover, has also been applied in various election and voting right contexts prior to 2012.
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See Nader for President 2004 v. Md. State Bd. of Elections, 399 Md. 681, 686 (2007) (Presidential elections); DuBois v. City of
College Part 286 Md. 677 (1980) (election for City Council); Goodsell, 284 Md. at 281 (election for County Executive).

Moreover, in Green Party, which is of particular significance to the instant case, Judge John C, Eldridge, writing for the Court,
addressed whether a statutory scheme comported with equal protection under Article 24 and analyzed the issue using two
distinct approaches, both of which are applicable in the instant case.

In 2000, the Maryland Green Party sought to place its candidate on the ballot for the U.S. House of Representatives seat in
Maryland's first congressional district. Green Party, 377 Md. at 136. The Green Party needed initially to be recognized as a
political party within the state, which, pursuant to Section 4-102 of the Election Code, required it to submit a petition to the
State Board of Elections that included “the signatures of at least 10,000 registered voters who are eligible to vote in the State as
of the 1st day of the month in which the petition is submitted,” Id. at 135--36. In August of 2000, the Green Party's petition was
accepted, and it became “a statutorily-recognized ‘political party[.]”’ Id. at 135 n.3 (quoting Section 1-101(aa) of the Election
Code).

In order to nominate a candidate, however, the Green Party was then required to submit a second petition to the Board of
Elections, which, pursuant to Section 5--703(e) of the Election Code, was to be accompanied by signatures of “not less 1% of
the total number of registered voters who are eligible to vote for the office for which the nomination by petition is sought[.]”
Id. at 137 n.6. “On August 7, 2000, the [Green Party] submitted a timely nominating petition containing 4,214 signatures of
voters purporting to be registered in Maryland's first congressional district,” id. at 137, but the petition was rejected by the
Board of Elections. Alleging that “it could verify only 3,081 valid signatures, fewer than the 3,411 required by Maryland's
1% nomination petition requirement,” the Board reasoned that “many signatures were ‘inactive’ voters” and ineligible to sign
nominating petitions. Id. The basis for the Board's rationale was that, under the provisions of Section 3-504 of Election Code,
if a sample ballot, which “the local boards customarily mail out ... to registered voters prior to an election[,]” were “returned by
the postal service” and the voter then “fail[ed] to respond to [a] confirmation notice,” the voter's name would be placed on “the
‘inactive voter’ registration list.” Id. at 147. Persons on the inactive voter list, pursuant to Sections 3--504(f)(4) of the Election
Code, would “not be counted as part of the registry [of voters],” and under Section 3-504(f)(5), their signatures were not to “be
counted ... for official administrative purposes as petition signature verification[.]” Id. at 150.

*17  In addressing the constitutionality of Section 3-504 of the Election Code, which established an inactive voter registry,
which essentially disenfranchised voters, Judge Eldridge applied the standards of Section 2 of Article I of the Constitution,
which required:

Except as provided in Section 2A of this Article, the General Assembly shall provide by law for a uniform Registration of
the names of all the voters in this State, who possess the qualifications prescribed in this Article, which Registration shall be
conclusive evidence to the Judges of Election of the right of every person, thus registered, to vote at any election thereafter
held -in this State; but no person shall vote, at any election, Federal or State, hereafter to be held in this State, or at. any
municipal election in the City of Baltimore, unless the person's name appears in the list of registered voters; the names of all
persons shall be added to the list of qualified voters by the officers of Registration, who have the qualifications prescribed in
the first section of this Article, and who are not disqualified under the provisions of the second and third sections thereof.

In applying the standards of Section 2, Judge Eidridge declared Section 3-504 of the Election Code unconstitutional, because
that Section “create[d] a group of ‘second-class citizens' comprised of persons who are ‘inactive’ voters and thus not eligible
to sign petitions[,]” and was “flatly inconsistent with Article 24 of the Declaration of Rights. Id. at 150. In explaining how
the inactive voter list failed to comport with the Constitutional standards, Judge Eidridge explained that Section 2 of Article I,
which instructs the General Assembly to create a uniform registry of voters,

contemplates a single registry for a particular area containing the names of ail qualified voters, leaving the General Assembly
no discretion to decide who may or may not be listed therein, no discretion to create a second registry for inactive voters, and
no authority to decree that an “inactive” voter is not a “registered voter” with the rights of a registered voter.
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Id. at 143. A nexus between the Equal Protection Clause and a standards clause, therefore, was established.

Judge Eldridge, thereafter, explored another methodology to apply equal protection to evaluate Green Party's claim that the
required submission of two petitions in order to nominate its candidate violated Article 24, because it treated principal political
parties differently from minor political parties. Id. at 159. The Green Party had argued that “once a group has submitted the
required 10,000 signatures to receive official recognition as a political party ,... no further showing of support, should be
necessary for the name of a minor political party's candidate to be on the ballot.” Id. at 153. The Board of Elections countered
that the second petition was necessary to ensure that a minor part}' had “a significant modicum of public support,” in order to
prevent “frivolous” candidates from appearing on ballots. Id. at 153-54.

In addressing the question, Judge Eldridge approached the issue through the strict scrutiny lens and required the State to present
a compelling interest. In so doing, he determined that the requirement that the Green Party submit one petition to form a political
party and then a second petition to nominate a candidate, “discriminates against minor political parties in violation of the equal
protection component of Article 24[.]” Id. at 156-57, Having identified the two-petition requirement as discriminatory, Judge
Eldridge considered “the extent and nature of the impact on voters, examined in a realistic light,” in order to determine the
appropriate standard of review of the five-year registration requirement, Id. at 163 (quoting Goodsell, 284 Md. at 288), He
then determined that, “the double petitioning requirement set forth by the Maryland Election Code denies ballot access to a
significant number of minor political party candidates. On that basis, the challenged statutory provisions' impact on voters is
substantial.” Id.

*18  Clearly, the 1816 Complaint, with respect to the equal protection principles embodied within Article 24 of the Declaration
of Rights, has stated a cause of action to survive the Motion to Dismiss, assuming the truth of all well-pleaded relevant and
material facts and all inferences that reasonably can be drawn therefrom,

Article 40 of the Maryland Declaration of Rights

The 1816 Plaintiffs' cause of action under Article 40 of the Maryland Declaration of Rights survived the Motion to Dismiss.
Article 40, which pertains to freedom of speech and freedom of the press, provides:

That the liberty of the press ought to be inviolably preserved; that every citizen of the State ought, to be allowed to speak,
write and publish his sentiments on ail subjects, being responsible for the abuse of that, privilege.

MD. CONST. DECL. OF RTS. art. 40.

In their Complaint, the 1816 Plaintiffs allege that the 2021 Plan violates Article 40 by “burdening protected speech based on
political viewpoint.” Specifically, they allege, the 2021 Plan benefits certain preferred speakers (Democratic voters), while
targeting certain disfavored voters (e.g., Republican voters, including Plaintiffs) because of disagreement on the part of the
2021 Plan's drafters with views Republicans express when they vote, 1816 Compl. at ¶ 79. Plaintiffs aver that the 2021 Plan

subjects Republican voters, including them, to disfavored treatment by “cracking”27 them into specific congressional districts
to dilute Republican votes and ensure that they are not able to elect a candidate who shares their views. 1816 Compl. at ¶ 80.
Therefore, Plaintiffs contend that the 2021 Plan has the effect of suppressing their political views and expressions and retaliates
against them based on their political speech. Id. at ¶ 81.

27 “A “cracked” district is one in which a party's supporters are divided among multiple districts, so that they fall short, of a majority
in each; a “packed” district is one in which a party's supporters are highly concentrated, so they win that district by a large margin,
“wasting” many votes that would improve their chances in others.” Rucho v. Common Came, _____ U.S. _____, _____, 139 S. Ct.
2484, 2492 (2019).
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Defendants argued in their Motion to Dismiss that, the Plaintiffs' claims under Article 40 purport to “parrot” free speech claims
that are the same as those offered under the First Amendment to the United States Constitution, which the Supreme Court, has
rejected in the redistricting context. See Rucho, 139 S. Ct. at 2506-07. Defendants further assert that the because the Maryland
Court, of Appeals has generally treated the rights enshrined under Articles 40 as “coextensive” with its federal counterpart and
has specifically adhered to Supreme Court guidance regarding partisan gerrymandering claims, the free speech cause of action
should have been dismissed. 181.6 Mot. Dismiss at 3; see generally 1816 Mot. Dismiss, Section III.C.

Article 40 of the Maryland Declaration of Rights adopted in 1776, preceded its federal counterpart, adopted in 1788, thereby
contributing to the foundations of the latter. Article 40 of Maryland's Declaration of Rights has been generally regarded as
coextensive with the First Amendment, but the Court of Appeals has recognized that Article 40 can have independent and
divergent application and interpretation. Dua v. Comcast Cable of Md., Inc., 370 Md. 604, 621 (2002) (“Many provisions
of the Maryland Constitution ... do have counterparts in the United States Constitution. We have often commented that such
state constitutional provisions are in pari materia with their federal counterparts or are the equivalent of federal constitutional
provisions or generally should be interpreted in the same manner as federal provisions. Nevertheless, we have also emphasized
that, simply because a Maryland constitutional provision is in pari materia with a federal one or has a federal counterpart, does
not mean that the provision will always be interpreted or applied in the same manner as its federal counterpart.”); see also
State v. Brookins, 380 Md. 345. 350 n. 2 (2004) (“While Article 40 is often treated in pari materia with the First Amendment,
and while the legal effect of the two provisions is substantially the same, that does not mean that the Maryland provision will
always be interpreted or applied in the same manner as its federal counterpart.” (citing Dua, 370 Md. at 621)). The Court of
Appeals has not shied away from “departing from the United States Supreme Court's analysis of the parallel federal right” when
necessary “[to] ensure[] that the rights provided by Maryland law are fully protected.” Doe v. Dep't of Pub, Safety & Corr.
Servs., 430 Md. 535, 550 (2013).

*19  A violation of the free speech provision of Article 40 is implicated when there is interference with a citizen's right to vote,
which is a fundamental right. Hornbeck, 295 Md. at 641 (explaining that the right to vote is a fundamental right). We apply strict
scrutiny when a legislative enactment infringes upon or interferes with personal rights or interests deemed to be “fundamental.”
Id. at 641. When a legislative act, such as the 2021 Plan, creates Congressional districts that dilute the influence of certain voters
based upon their prior political expression--their partisan affiliation and their voting history--it imposes a burden on a right or
benefit, here a fundamental right. As a result, this Court, under Article 40, will apply strict scrutiny to the 2021 Plan.

Fundamental Principles Underlying the Maryland Constitution and the Declaration of Rights

The final basis upon which the Plaintiffs have stated a cause of action on which relief can be granted is through the lens of the
entirety of our Constitution and Declaration of Rights, which provides a framework to determine the lawfulness of the 2021

Plan based upon their fundamental principles.28 Snyder ex rel. Snyder, 435 Md. at 55 (“In construing a constitution, we have
stated ‘that a constitution is to be interpreted by the spirit which vivifies[.]”’ (quoting Bernstein, 422 Md. at 56)).

28 Whittington v. Polk, 1 H. & J. 236, 241 (Md. Gen. 1802), in dictum, established in Maryland the idea of judicial review - that the courts
are the primary interpreters and enforcers of the constitution. The General Court of Maryland explained that if an act of the Legislature
is repugnant to the constitution, the courts have the power, and it is their duty, so to declare it. Id. The General Court realized that the
“power of determining finally on the validity of the acts of the legislature cannot reside with the legislature ... [because] they would
become judges of the validity of their own acts, which would establish a despotism, and subvert that great principle' of the constitution,
which declares that the powers of making, judging, and executing the law, shall be separate and distinct from each other.” Id. at 243.

Plaintiffs argue that partisan gerrymandering is inconsistent with the principles embodied by the Free Elections Clause, the
Equal Protection Clause, and the Free Speech Clause of the Declaration of Rights, because it usurps the power of the people to
choose those who represent them in government and puts that power solely within the purview of the Legislature, 1816 Compl.
¶ 2 (“Indeed, the 2021 Plan defies the fundamental democratic principle that voters should choose their representatives, not the
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other way around.”). They posit that usurping the power of voters to elect members of Congress violates the general principles
upon which the structure of Maryland's Government and its Constitution were founded.

In response, Defendants posit that judicially manageable standards do not exist under the Maryland Constitution, and further,
applicable statutes adjudicating claims regarding Congressional districts do not exist in Maryland, 1816 Mot. Dismiss at 3. As
a result. Defendants argue that Plaintiffs cannot seek relief under the Maryland Constitution or Declaration of Rights. Id. at
45, Instead, the State argues, either Congress or the General Assembly must decide to impose statutory restrictions or adopt
constitutional amendments to regulate Congressional districting. Id. Until congressional or state action is taken, Defendants
aver that Plaintiffs will continue to lack a remedy under the Maryland Constitution or Declaration of Rights, Id.

The Constitution and Declaration of Rights must be read together to determine the organic law of Maryland, The courts
understood this rule of construction early on, explaining that “[t]he Declaration of Rights and the Constitution compose our
form of government, and must be interpreted as one instrument.” Anderson v. Baker, 23 Md. 531, 612-13 (1865). Specifically,
the court in Anderson explained that, “[tjhe Declaration of Rights Is an enumeration of abstract principles, (or designed to be
so,) and the Constitution the practical application of those principles, modified by the exigencies of the time or circumstances
of the country.” Id. at 627; see also Bandel v. Isaac, 13 Md. 202, 202-03 (1859) (“In construing a constitution, the courts must
consider the circumstances attending its adoption, and what appears to have been the understanding of those who adopted
it[.]”); and Whittington v. Polk, 1 H & J 236, 242 (1802) (stating that, “[t]he bill of rights and form of government compose
the constitution of Maryland”).

*20  More recently, the Court of Appeals has confirmed this rule of construction. In State v. Smith, 305 Md. 489 (1986), the court
reiterated that it “bear[s] in mind that the Declaration of Rights is not to be construed by itself, according to its literal meaning:
it and the Constitution compose our form of government, and they must be interpreted as one instrument.” Id. at 511 (explaining
that the Declaration of Rights announces principles on which the form of government, established by the Constitution, is based).

While it is established that the Declaration of Rights and Constitution, together, form the organic law of our State, Whittington,
1 H & J at 242, the analysis then requires a review of the text, nature, and history of both documents. The text of the Maryland
Constitution recognizes that “all Government of right originates from the people .., and [is] instituted solely for the good of
the whole; and [that citizens] have, at all times, the inalienable right to alter, reform, or abolish their Form of Government
in such manner as they may deem expedient.” MD. CONST, DECL. OF RTS. art. 1. Its purpose “is to declare general rules
and principles and leave to the Legislature the duty of preserving or enforcing them, by appropriate legislation and penalties.”
Bandel, 13 Md. at 203. Moreover, it is well understood that the rights secured under the Maryland Declaration of Rights are
regarded as very precious ones, to be safeguarded by the courts with all the power and authority at their command. Bass v.
State, 182 Md. 45)6, 502 (1943), The framers ensured that the Declaration of Rights would be regarded as precious by enacting
subsequent constitutional provisions to safeguard those rights. In that vein, the foundational significance of the right of suffrage
is memorialized in the first Article of the Constitution, which pertains to the “Elective Franchise,” MD. CONST. art. I, and
Article I of the Declaration of Rights, which locates the source of all “Government” in the people. MD. CONST. DECL. OF
RTS. art, 1.

Popular sovereignty dictates that the “Government” of the people which “derives from them,” is properly channeled when our
democratic process functions to reflect the will of the people. Although the Maryland Declaration of Rights, like the Constitution,
is silent with respect to the right of its citizens to challenge the primacy of political considerations in drawing legislative districts,
the Declaration of Rights does memorialize that the people are guaranteed the right to wield their power through the elective
franchise, thereby safeguarding the sacred principle that the government is, at all times, for the people and by the people. MD.
CONST. DECL. OF RTS. arts. 1, 7. Specifically, recognizing that the government is for the people and by the people, Article
I of the Constitution describes the process of electing persons to represent there in government, which is also embodied in the
principles expressed through the Free Elections Clause in Article 7,
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Under the principle of popular sovereignty, we bear in mind that the Constitution as a whole “is the fundamental, extraordinary
act by which the people establish the procedure, and mechanism of their government.” Bd. of Supervisors of Elections for Anne
Arundel Cnty. v. Att'y Gen., 246 Md. 417, 429 (1967); Whittington, 1 H & J at 242 (“This compact [the Constitution] is founded
on the principle that the people being the source of power, all government of right originates from them,”).

*21  The second principle--avoiding extravagant or undue extension of power by the Legislature--was an important limitation
on the Legislature, the only entity for which the Maryland citizens could vote in 1776. It is stated that “[t]ne Declaration of
Rights is a guide to the several departments of government, in questions of doubt as to the meaning of the Constitution, and
“a guard against any extravagant or undue extension of power[.]” Anderson, 23 Md. at 628. The limitation on “extravagant or
undue extension of power” is coextensive with the principle of popular sovereignty. For this purpose, “courts have [the] power
and duty to determine [the] constitutionality of legislation.” Curran v. Price, 334 Md. 149, 159 (1994).

In Maryland, we have long understood that “[t]he elective franchise is the highest right of the citizen, and the spirit of our
institution requires that every opportunity should be afforded to its fair and free exercise.” Kemp v. Owens, 76 Md. 235, 241
(1892). In Kemp, the Court of Appeals characterized the right to vote as “one of the primal rights of citizenship,” id., as it did
in Nader for President 2004; “the right of'suffrage” guaranteed by our Constitution “is one of, if not, the most important and
fundamental rights granted to Maryland citizens as members of a free society.” 399 Md. at 686. To safeguard the Legislature
from exerting extravagant or undue extension of power, each citizen of this State is afforded the opportunity to vote and hold
the Legislature accountable. MD. CONST. DECL. OF RTS. arts. 7, 24, 40, Similarly, the judicial branch of government has
a responsibility to limit the Legislature from exerting extravagant or undue extension of power by enforcing the standards of
legislative districting outlined in Article III, Section 4 of the Maryland Constitution and by the avoidance of extreme partisan
gerrymandering.

Therefore, assuming the truth of all well pleaded relevant and material facts and all inferences that reasonably can be drawn
therefrom, the Plaintiffs have stated a cause of action under the fundamental principles of the Maryland Constitution and
Declaration of Rights of popular sovereignty and avoiding extravagant and undue exercise of power by the Legislature.

Findings of Fact

Stipulations and Judicial Admissions29

29 Where stipulations and admissions have overlapped, the trial judge has avoided duplication by adopting the more comprehensive
of the two.

1. Plaintiffs are qualified, registered voters in Maryland.

2. Plaintiffs in Szeliga v. Lamone (“No. 1816”) are:
a. Kathryn Szeliga is a citizen of the United States and a resident of and registered voter in Maryland, She is a registered
Republican and plans to vote in the future for Republican candidates for elective office, including for the United States House
of Representatives. Ms. Szeliga currently serves as a member of Maryland's House of Delegates and has been a member of
the House of Delegates since 2011. She is a Republican elected official who represents Maryland citizens in Baltimore and
Hartford Counties. She resides in District 7 of the 2021 Plan.

b. Christopher T. Adams is a citizen of the United States and a resident of and registered voter in Maryland. He is a registered
Republican and plans to vote in the future for Republican candidates for elective office, including for the United States House
of Representatives, Mr. Adams currently serves as a member of Maryland's House of Delegates and has been a member of
the House of Delegates since 2015. Mr. Adams is a Republican elected official who represents Maryland citizens in Caroline,
Dorchester, Talbot, and Wicomico Counties. He resides in District 1 of the 2021 Plan.
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*22  c. James Warner is a citizen of the United States and a resident of and registered voter in Maryland. Mr. Warner is
a decorated combat veteran and former prisoner of war. He is a registered Republican and plans to vote in the future for
Republican candidates for elective office, including for the United States House of Representatives. He resides in District
2 of the 2021 Plan.

d. Martin Lewis is a citizen of the United States and a resident of and registered voter in Maryland. He is a registered
Republican and plans to vote in the future for Republican candidates for elective office, including for the United States House
of Representatives. He resides in District 2 of the 2021 Plan.

e. Janet Moye Cornicle is a citizen of the United States and a resident of and registered voter in Maryland. She is a registered
Republican and plans to vote in the future for Republican candidates for elective office, including for the United States House
of Representatives. She resides in District 3 of the 2021 Plan.

f. Ricky Agyekum is a citizen of the United States and a resident of and registered voter in Maryland. He is a registered
Republican and plans to vote in the future for Republican candidates for elective office, including for the United States House
of Representatives. He resides in District 4 of the 2021 Plan.

g. Maria Isabel Icaza is a citizen of the United States and a resident of and registered voter in Maryland. She is a registered
Republican and plans to vote in the future for Republican candidates for elective office, including for the United States House
of Representatives. She resides in District 5 of the 2021 Plan.

h. Luanne Ruddell is a citizen of the United States and a resident of and registered voter in Maryland. She, is a registered
Republican and plans to. vote in the future for Republican candidates for elective office, including for the United States House
of Representatives. She currently serves as Chair of the Garrett County Republican Central Committee and President of the
Garrett County Republican Women's Club. Additionally, she serves on the Rules Committee for the Maryland Republican
Party and is a member of the Maryland Republican Women and the National Republican Women's organizations. She resides
in District 6 of the 2021 Plan.

i. Michelle Kordell is a citizen of the United States and a resident of and registered voter in Maryland. She is a registered
Republican and plans to vote in the future for Republican candidates for elective office, including for the United States House
of Representatives. She resides in District 8 of the 2021 Plan,

3. Plaintiffs in Parrott v. Lamone (“No. 1773”) are:
a. Plaintiff Neil Parrott is a citizen of Maryland, is registered to vote as a Republican, and resides in the Sixth Congressional
District of the new Plan. Mr. Parrott has registered to run for Congress in 2022 in that district. Mr. Parrott is currently a
member of the Maryland House of Delegates.

b. Plaintiff Ray Serrano is a citizen of Maryland, is registered to vote as a Republican, and resides in the Third Congressional
District of the new Plan.

c. Plaintiff Carol Swigar is a citizen of Maryland, is registered to vote as a Republican, and resides in the First Congressional
District of the new Plan.

d. Plaintiff Douglas Raaum is a citizen of Maryland, is registered to vote as a Republican, and resides in the First Congressional
District of the new Plan.

*23  e. Plaintiff Ronald Shapiro is a citizen of Maryland, is registered to vote as a Republican, and resides in the Second
Congressional District of the new Plan.
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f. Plaintiff Deanna Mobley is a citizen of Maryland, is registered to vote as a Republican, and resides in the Fourth
Congressional District of the new Plan.

g. Plaintiff Glen Glass is a citizen of Maryland, is registered to vote as a Republican, and resides in the First Congressional
District of the new Plan.

h. Plaintiff Allen Fourth is a citizen of Maryland, is registered to vote as a Republican, and resides in the Fourth Congressional
District of the new Plan.

i. Plaintiff Jeff Warner is a citizen of Maryland, is registered to vote as a Republican, and resides in the Fourth Congressional
District of the new Plan. Mr. Warner intends to run for Congress in 2022 in that district.

j. Plaintiff Jim Nealis is a citizen of Maryland, is registered to vote as a Republican, and resides in the Fifth Congressional
District of the new Plan.

k. Plaintiff Dr. Antonio Campbell is a citizen of Maryland, is registered to voteas a Republican, and resides in the Seventh
Congressional District of the new Plan.

l. Plaintiff Sal lie Taylor is a citizen of Maryland, is registered to vote as a Republican, and resides in the Eight Congressional
District of the new Plan.

4. Linda H. Lam one is the Maryland State Administrator of Elections.

5. William G. Voelp is the chairman of the Maryland State Board of Elections.

6. The Maryland State Board of Elections is charged with ensuring compliance with the Election Law Article of the Maryland
Code and any applicable federal law by all persons involved in the election process. It is the State agency responsible for
administering state and federal elections in the State Maryland.

7. Every 10 years, states redraw legislative and congressional district lines following completion of the decennial United States
census. Redistricting is necessary to ensure that districts are equally populated and may also be required to comply with other
applicable federal and state constitutions and voting laws.

8. The United States Constitution provides that, “[t]he House of Representatives shall be composed of Members chosen ever)'
second Year by the People of the several States.” U.S. CONST. art. I, § 2, cl. 1. It also states that, “[t]he Times, Places and Manner
of holding Elections for ... Representatives, shall be prescribed in each State by the Legislature thereof; but the Congress may at
any time by Law make or alter such Regulations, except as to the Places of eh using Senators.” Id. § 4, cl. 1. The United States
Constitution thus assigns to state legislatures primary responsibility for apportionment of their federal congressional districts,
but this responsibility may he supplanted or confined by Congress at any time,

9. Maryland has eight congressional districts.

10. The General Assembly enacts maps for these districts by ordinary statute. While the General Assembly's congressional
maps are subject to gubernatorial veto, the General Assembly can. as with any ordinary statute, override a veto,

11. In 2011, following the 2010 decennial census, Maryland's General Assembly undertook to redraw the lines of Maryland's
eight, congressional districts.
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*24  12. To carry out the redistricting process, then-Governor Martin O'Malley appointed the Governor's Redistricting Advisory
Committee (“GRAC”) in July 2011 by Executive Order. The GRAC was charged with holding public hearings around the State
and drafting redistricting plans for the Governor's consideration to set the boundaries of the State's 47 legislative districts and
8 congressional districts following the 2010 Census.

13. To carry out the redistricting process, Governor O'Malley appointed the GRAC to hold public hearings and recommended
a redistricting plan. As part of a collaborative approach to developing a congressional map in 2011, Governor O'Malley asked
Rep. Steny Hoyer to propose a consensus congressional map among Maryland's congressional delegation.

14. Democratic members of Maryland's congressional delegation, including Representative Hoyer, were involved in developing
a consensus map to provide Governor O'Malley in order to assist with the process of developing a new congressional map for
Maryland.

15. The GRAC held 12 public hearings around the State in the summer of 2011 and received approximately 350 comments from
members of the public concerning congressional and legislative redistricting in the State. Approximately 1,000 Marylanders
attended the hearings, which were held in Washington, Frederick, Prince George's, Montgomery, Charles, Harford, Baltimore,
Anne Arundel. Howard, Wicomico, and Talbot Counties, and Baltimore City.

16. The GRAC solicited submissions of alternative plans for congressional redistricting prepared by third parties for its
consideration. The GRAC also solicited public comment on the proposed congressional plan that it adopted.

17. The GRAC prepared a draft plan using a computer software program called Maptitude for Redistricting Version 6,0.

18. GRAC adopted a proposed congressional redistricting plan and made public its proposed plan on October 4, 2011. No
Republican member of the GRAC voted for the congressional redistricting plan that was adopted.

19. The GRAC plan altered the boundaries of district 6 by removing territory in, among other counties, Frederick County, and
adding territory in Montgomery County,

20. On October 15, 2011, Governor O'Malley announced that he was submitting a plan that was substantially similar to the plan
approved by the GRAC to the General Assembly.

21. One perceived consequence of the Plan was that it would make it more likely that a Democrat rather than a Republican
would be elected as representative from District 6,

22. On October 17, 2011, the Senate President introduced the Governor's proposal as Senate Bill 1” at a special session and it
was signed into law on October 20, 2011 with only minor adjustments (the “2011 Plan”). No Republican member of the General
Assembly voted in favor of the 2011 Plan.

23. The 2011 Plan was petitioned to referendum by Maryland voters at the general election of November 6, 2012, pursuant to
Article XVI of the Maryland Constitution.

24. On September 6, 2012, the Circuit Court for Anne Arundel County rejected contentions that the ballot language for the
referendum question was misleading or insufficiently infmmative. See Parrott, et al. v. McDonough, et al., No. 02-C-12-172298
(Cir. Ct. for Anne Arundel Cnty.) (the “Referendum Litigation”). On September 7, 2012, the Court of Appeals denied a petition
for certiorari by the plaintiffs in that case.
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25. The 2011 Plan was approved by the voters in that referendum. The language of the question on the ballot for the referendum
stated:

*25  Question 5

Referendum Petition

(Ch. 1 of the 2011 Special Session)

Congressional Districting Plan

Establishes the boundaries for the State's eight United States Congressional Districts based on recent census figures, as
required by the United States Constitution.

For the Referred Law Against the Referred Law

26. On July 23, 2014, the Court of Special Appeals affirmed the ruling of the Circuit Court in the Referendum Litigation in an
unpublished opinion. See Parrott, et al. v. McDonough et al, No. 1445, Sept. Tenn 2012 (Md. App. July 23, 2014). A true and

accurate copy of the unpublished opinion in that case is attached hereto as Exhibit XII.30 On October 22, 2014, the Court of
Appeals denied a petition for certiorari by the appellants in that ease. See Parrott, et al, v. McDonough, et al., No. 382, Sept.
Term 2014 (Md. Oct, 22, 2014).

30 The identification of exhibits attached to this Court's Opinion has been changed from alphabetical identifications, which were
previously labeled by the parties in these stipulations, to roman numeral identifications, so as to avoid any confusion between the
exhibits admitted at trial and the exhibits attached to this Opinion.

27. Republican Roscoe G. Bartlett won election as United States Representative for Maryland's Congressional District 6 in each
of the following years, with the indicated margins of victory over his Democratic challenger; 1992 (8.3%); 1994 (31.9%); 1996
(13.7%); 1998 (26.8%); 2000 (21.4%); 2002 (32.3%); 2004 (40.0%); 2006 (20.5%); 2008 (19.0%); 2010 (28.2%).

28. Democrats Goodloe E. Byron (1970-1976) and Beverly Byron (1978-1990) won election United States Representative for
Maryland's Congressional District 6 in each of the following years, with the indicated margins of victory over their respective
Republican challenger: 1970 (3.3%); 1972 (29.4%); 1974 (41.6%); 1976 (41.6%); 1978 (79.4%); 1980 (39.8%); 1982 (48.8%);
1984(30.2%); 1986(44.4%); 1988(50.7%); 1990(30.7%). See Election Statistics: 1920 to Present, HIST., ART & ARCHIVES,
U.S. HOUSE OF REPRESENTATIVES, https://perma.cc/98LQ-8VXK.

29. The congressional districts created through the 2031 Plan were used in the 2012-2020 congressional elections. Since 2012,
a Democrat has held District 6 and Maryland's congressional delegation has always included 7 Democrats and 1 Republican,
The margins of vict01y for the Democrat in District 6 (John Delaney from 2012-2016; David Trone in 2018-2020) have been:
2012 (20.9%); 2014 (1.5%); 2016 (15.9%); 2018 (21.0%); 2020 (19.6%), See Election Statistics: 1920 to Present, HIST., ART
& ARCHIVES, U.S. HOUSE OF REPRESENTATIVES, https://perma.cc/98LQ-8VXK.

30. Maryland Governor Larry Hogan signed an executive order on August 6, 2015, which created the Maryland Redistricting
Refolm Commission. A true and accurate copy of the August 6, 2015 executive order is attached hereto as Exhibit I.

31. The Commission was comprised of seven members appointed by the (Republican) Governor, two members appointed by the
(Republican) minority leaders in the Maryland Legislature, and two members appointed by the (Democratic) majority leaders
In the Maryland Legislature, The Governor's appointees consisted of three Republicans, three Democrats, and one not affiliated
with any party. The Legislature's appointments consisted of two Democrats and two Republicans.
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*26  32. After several months of soliciting input from citizens and legislators across the State, the Commission observed
that Maryland's constitution and laws offer no criteria or guidelines for congressional redistricting, and that the Maryland
Constitution is otherwise silent on congressional districting. The Commission recommended, among other things, that districting
criteria should include compactness, contiguity, congruence, substantially equal population, and compliance with the Voting
Rights Act and other applicable federal laws. The Commission also recommended the creation of an independent redistricting
body, whose members would be selected by a panel of officials drawn from independent branches of government such as the
judiciary, charged with reapportioning the state's districts ever}' ten years after the decennial census, A true and accurate copy
of the Commission's Final Report is attached hereto as Exhibit X.

33. During each regular session of the General Assembly between 2016 and 2020, Governor Hogan caused one or more
legislative bills to be introduced that would have established a processes by which State legislative and congressional maps were
created in the first instance by a purportedly independent and bipartisan commission, and ultimately by the Court of Appeals
in the event that the commission-proposed maps were not approved by the General Assembly or were vetoed by the Governor,
These bills were House Bill 458 and Senate Bill 380 introduced in the 2016 regular session of the General Assembly, House
Bill 385 and Senate Bill 252 introduced in the 2017 regular session, House Bill 356 and Senate Bill 307 in the 2018 regular
session, House Bills 43 and 44 and Senate Bills 90 and 91 in the 2019 regular session, and House Bills 43 and 90 and Senate
Bills 266 and 284 in the 2020 regular session. None of these bills was voted out of committee.

34. On January 12. 2021, Governor Hogan issued an executive order establishing the Maryland Citizens Redistricting
Commission (MCRC) for the purposes of redrawing the state's congressional and legislative districting maps based on newly
released census data. The MCRC was comprised of nine Maryland registered voter citizens, three Republicans, three Democrats,
and three registered with neither party. Governor Hogan's Executive Order directed the MCRC to prepare maps that, among
other things: respect natural boundaries and the geographic integrity and continuity of any municipal corporation, county, or
other political subdivision to the extent practicable; and be geographically compact and include nearby areas of population to
the extent practicable. A true and accurate copy of the January 12, 2021 Executive Order is attached heretoas Exhibit XI.

35. Over the course of the following months, the MCRC held over 30 public meetings with a total of more than 4,000 attendees
from around the State. The Commission provided a public online application portal for citizens to prepare and submit maps,
and it received a total of 86 maps for consideration.

36. After receiving public input and deliberating, on November 5, 2021, the MCRC recommended a congressional redistricting
map to Governor Hogan.

37. On November 5. 2021, Governor Hogan accepted the MCRC's proposed final map and issued an order transmitting the
maps to the Maryland General Assembly for adoption at a special session on December 6, 2021,

38. In July 2021, following the 2020 decennial census. Bill Ferguson, President of the Maryland Senate, and Adrienne A, Jones,
Speaker of the Maryland House of Delegates, formed the General Assembly's Legislative Redistricting Advisory Commission
(the “LRAC”). The LRAC was charged with redrawing Maryland's congressional and state legislative maps,

39. The LRAC included Senator Ferguson, Delegate Jones, Senator Melony Griffith, and Delegate Eric G. Luedtke, all of whom
are Democratic members of Maryland's General Assembly. Two Republicans, Senator Bryan W, Simonaire and Delegate Jason
C. Buckel, also, were appointed to the LRAC by Senator Ferguson and Delegate Jones. Karl S. Aro, who is not a member
of Maryland's General Assembly, was appointed as Chair of the LRAC by Senator Ferguson and Delegate Jones. Mr. Aro
previously served as Executive Director of the non-partisan Department of Legislative Services for 18 years until his retirement
in 2015, and was appointed by the Court of Appeals to assist in preparing a remedial redistricting plan that complied with state
and federal law in 2002,
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*27  40. The LRAC held 16 public hearings across Maryland. At the hearings, the LRAC received testimony and comments
from numerous citizens.

41. One of the themes that emerged from the public testimony and comments was that Maryland's citizens wanted congressional
maps that were not gerrymandered. Other citizens indicated in these comments or public testimony that they did not want, to be
moved from their current districts. Still others advocated for the creation of majority-Democratic districts in every district of the
State. And others requested that districts be drawn so as to eliminate the likelihood that a current incumbent might be reelected.

42. At the conclusion of the public hearings, the Department of Legislative Services (“DLS”) was directed to produce maps
for the LRAC's consideration.

43. On November 9, 2021, the LRAC issued four maps for public review and comment.

44. In a cover message releasing the maps, Chair Aro wrote: “These Congressional map concepts below reflect much of the
specific testimony we've heard, and to the extent practicable, keep Marylanders in their existing districts. Portions of these
districts have remained intact for at least 30 years and reflect a commitment to following the Voting Rights Act, protecting
existing communities of interest, and utilizing existing natural and political boundaries. It is our sincere intention to dramatically
improve upon our current map while keeping many of the bonds that have been forged over 30 years or more of shared
representation and coordination,”

45. On November 23, 2021, the LRAC chose a final map to submit to the General Assembly for approval (the “2021 Plan”).
Neither Republican member of the LRAC supported the 2021 Plan,

46. On November 23, 2021, by a strict party-line vote, the LRAC chose a final map to submit to the General Assembly for
approval, referred to as the 2021 Plan. Neither Republican member of the LRAC supported the 2021 Plan, Senator Simonaire
uttered the statement during the LRAC hearing on November 23, 2021, “[o]nee again, I've seen politics overshadow the will
of the people,”

47. A true and accurate copy of the 202! Plan is attached as Exhibit I,

48. On December 7, 2021, the Maryland House of Delegates voted to reject an amendment that would have substituted the
MCRC's map for the 202.1 Plan, Two Democrats joined all of the Republicans in voting to substitute the MCRC's map for the
Plan. No Republican member voted against the amendment.

49. On December 8, 2021, the General Assembly enacted the 202.1 Plan. One Democratic member voted against the 2021 Plan.
No Republican member voted to approve the 2021 Plan.

50. On December 8, 2021, the General Assembly enacted the 2021 Plan on a strict party-line vote. Not a single Republican
member of the General Assembly voted to approve the 2021 Plan.

51. According to the Princeton Gerrymandering Project, Democrats now have an estimated vote-share advantage in every single
Maryland congressional district.

52. On December 9, 2021, Governor Hogan vetoed the 2021 Plan.

53. On December 9, 2021, the General Assembly overrode Governor Hogan's veto, thus adopting the 2021 Plan into law. One
Democratic member of the General Assembly voted against overriding Governor Hogan's veto, while no Republican member
of the General Assembly voted in favor of override,
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*28  54. After passage of the 2021 Plan, Senator Ferguson and Delegate Jones issued, a joint statement emphasizing that the
2021 Plan “keep[s] a significant portion of Marylanders in their current districts, ensuring continuity of representation.”

55. Under Maryland's 2021 adopted congressional plan, portions of Anne Arundel County are in Districts 1, 2, and 4, and that
District 1 includes population residing on the Eastern Shore and in Anne Arundel County.

56. Under Maryland's 2021 adopted congressional plan, portions of Baltimore City are in Districts 2, 3, and 7,

57. Under Maryland's 2021 adopted congressional plan, portions of Baltimore County are in Districts 2, 3, and 7.

58. Under Maryland's 2021 adopted congressional plan, portions of Montgomery County are in Districts 3, 4, 6, and 8.

59. Under Maryland's 2021 adopted congressional plan, nine counties have population assigned to more than one congressional
district.

60. Congressmen Andy Harris, who currently represents the First Congressional District, under the Enacted Plan and represented
the First Congressional District under the 2011 Plan, was in the Seventh Congressional District, which is the District
represented by Kweisi Mfume. Since that time, according to the Board of Elections' registration records, in early February 2022,
Congressmen Harris registered to vote at a residence in Cambridge. Maryland, in the First Congressional District, which is on
the Eastern Shore at a residence or place where Congressmen Harris has owned since 2009.

61. Exhibit II reports the adjusted population of Maryland's eight congressional districts following the 2010 census under
Maryland's 2002 redistricting map. The parties stipulate that the matters of fact asserted, stated, or depicted in Exhibit II are a
true and accurate representation of data derived from government sources.

62. Exhibit III reports the adjusted population of Maryland's eight congressional districts following the 2020 census under the
2011 Plan and under the 2021 Plan. The parties stipulate that the matters of fact asserted, stated, or depicted in Exhibit III are
a true and accurate representation of data derived from government sources.

63. Exhibit IV reports the number of eligible active voters in each of Maryland's eight congressional districts, and the respective
political-party affiliations of those registered eligible voters, as of October 17, 2010. The parties stipulate that the matters of
fact asserted, stated, or depicted in Exhibit IV are a true and accurate representation of data derived from government sources.

64. Exhibit V reports the number of eligible active voters and the respective political-party affiliations of those eligible active
voters in each of Maryland's eight congressional districts on October 21, 2012. The parties stipulate that the matters of fact
asserted, stated, or depicted in Exhibit V are a true and accurate representation of data derived from government sources.

65. Exhibit VI reports the number of eligible active voters in each of Maryland's eight congressional districts, and the respective
political-party affiliations of those registered eligible voters, as of October 17, 2020. The parties stipulate that the matters of
fact asserted, stated, or depicted in Exhibit VI are a true and accurate representation of data derived from government sources.

*29  66. Exhibit VII reports the number of eligible active voters in each of Maryland's eight congressional districts, and the
respective political-party affiliations of those registered eligible voters, under the 2021 Plan, The parties stipulate that the matters
of fact asserted, stated, or depicted in Exhibit VII are a true and accurate representation of data derived from government sources.

67. Exhibit VIII depicts Maryland's eight congressional districts under the 2011 Plan. The parties stipulate that the matters of
fact asserted, stated or depicted in Exhibit VIII are a true and accurate representation of data derived from government sources.

App. 057

Case 2023AP001399 Appendix to Petition for an Original Action Filed 08-02-2023 Page 57 of 206



Szeliga v. Lamone, 2022 WL 2132194 (2022)

 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 27

Findings Derived by the Trial Judge from Testimony and Other Evidence Adduced at Trial

Mr. Sean Trende

68. Mr. Sean Trende testified and was qualified as an expert witness in political science, including elections, redistricting,
including congressional redistricting, drawing redistricting maps, and analyzing redistricting.

69. Mr. Trende was asked to analyze the Congressional districts adopted by the Maryland Legislature in the recent rounds of

redistricting and opine as to whether traditional redistricting criteria was [subordinated] for partisan considerations.31

31 The transcript stated, “whether traditional redistricting criteria was coordinated for partisan considerations,” however, the trial judge
recalls the correct verbiage was “whether traditional redistricting criteria was subordinated for partisan considerations.” March 15,
2022, A.M. Tr. 45: 2--7.

70. Mr. Trende's opinions and conclusions were rendered to a reasonable degree of scientific certainty typical to his field,

71. In deriving his opinions, Mr. Trende conducted a three-part analysis; the first part analyzed traditional redistricting criteria
in Maryland, with specific reference to the compactness of the maps with a comparison to other maps that had been drawn both
in Maryland and across the country; he then examined the number of county splits, “the number of times the counties were split
up by the maps” and finally, he then conducted a “qualitative assessment” to see how precincts were divided.

72. In the first part, Mr. Trende conducted a simulation analysis. In doing so, he “used the same techniques that were used in
Ohio and in North Carolina” and “similar to that which has been used in Pennsylvania.” The purpose of Mr. Trende's analysis
was to analyze “partisan bias of the Maryland 2021 congressional districts.”

73. Mr. Trende's methodology relied on “shape files.”

74. In analyzing the shape files, he used “widely used statistical programming software called R.”

75. Mr. Trende also conducted an analysis of the county splits for Maryland utilizing the “R” software.

76. Based upon his analysis of the county splits, referring to Exhibit 2-A, Mr. Trende found that the 1972 Congressional map
included 8 splits.

77. In 1982, there were 10 county splits in the Congressional map.

78. In 1992, there were 13 county splits in the Congressional map.

79. In 2002, there were 21 county splits in the Congressional map.

80. in 2012, there were 21 county splits in the Congressional map,

81. In the 2021 Plan, there are 17 county splits.

82. The 2021 Plan has a historically high number of county splits compared to other Congressional plans, except the 2011 Map.

83. Mr. Trende testified that “you really only need 7 county splits in a map with 8 districts.”

App. 058

Case 2023AP001399 Appendix to Petition for an Original Action Filed 08-02-2023 Page 58 of 206



Szeliga v. Lamone, 2022 WL 2132194 (2022)

 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 28

*30  84. With respect to “compactness” of the 2021 Plan, Mr. Trende used four of the “most common compactness metrics”:
the Reock score; the Polsby-Popper score; the Inverse Schwartzberg score; and the Convex Hull score; the lower the score the
less compact a Congressional plan is,

85. The four scores were presented to strengthen his presentation as well as to present a different “aspect” of compactness.

86. Exhibits 4-A, 4-B, 4-C, and 4-D reflect the bases for Mr. Trende's compactness analyses, which included scores for all of
Maryland's congressional districts dating back to 1788.

87. Exhibit 5 reflects the analysis of the four scores using a scale of 0 to 1, where “1 is a perfectly compact district, and 0 is
a perfectly non-compact score.”

88. There is no “magic number” that reflects whether a district is not compact. Comparisons to historical data supported Mr.
Trende's conclusion that the 2021 Plan is “an outlier,”

89. Based upon Mr. Trends's testimony, the Court finds that for “much of Maryland's history, including for a large portion of
the post-Baker v. Carr history, Maryland had reasonably compact districts that showed a similar degree of compactness from
cycle to cycle.”

90, The Court also finds, based upon Mr. Trende's analysis that by Maryland's historic standards, the 2021 Congressional lines
are “quite non-compact” regardless of which of the four metrics is used or analyzed.

91. Mr. Trende also analyzed the 2021 Plan with reference to every district in the United States going back to 1972, which is
represented by Exhibits 6-A, 6-B, 6-C, and 6-D.

92. Mr. Trende testified that there are a limited number of maps for other states that have lower Reock scores than the 2021
Plan (see Exhibit 6-A).

93. Mr. Trende also testified with reference to Exhibit 6-B that, there are only “six maps that have ever been drawn in the last
50 years with worse average Polsby-Popper scores than the current Maryland maps.”

94. Mr. Trende further testified with reference to Exhibit 6-C that the 2021 Plan reflects one of the “worst Inverse Schwartzberg
score[] in the last 50 years in the United States.”

95. With reference to Exhibit 6-D, Mr. Trende testified that it scored, under the Convex Hull analysis, “very poorly relative to
anything that's been drawn in the United States in the last 50 years.”

96. Mr. Trende testified relative to compactness in the 2002 and 2012 Congressional plans in comparison to the 2021 Plan and
concluded that the 2021 Plan is not compact.

97. Mr. Trende testified that relative to Exhibits 7-A, 7-B, 7-C, and 7-D, that the first Congressional district under the 2021 Plan
“lower[ed] the Republican vote share in the First” and “[left] the democratic districts or precincts on the bay.” He concluded
that the “Democrats have an increased chance of winning this district in a normal or good democratic year.”

98. As to Exhibits 8-A, 8-B, 8-C, and 8-D, he concluded that “almost all of the Republican precincts were placed into District
3 or District 7,” while “[a]lmost all of the democratic precincts were placed into District 1.”

99. Mr. Trende then presented a simulation approach to redistricting utilizing “R” software. The simulation package was
dependent on the work of Dr. Imai using an approach that samples maps drawn without respect to politics. In each of Mr. Trende's
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simulations he used 250,000 maps all suppressing politics and utilizing two minority/majority districts mandated by the Voting
Rights Act; he discarded duplicative maps and arrived at between 30,000 to 90,000 maps to be sampled for each simulation.

*31  100. He then fed various “political data” into the program to measure partisanship,

101. Mr. Trende's simulations relied upon the correlations between vote shares and Presidential data, because he testified that
Presidential data is the most predictive in analyzing election outcomes. Mr. Trende further testified that he used other elections
at the Presidential, senatorial, and gubernatorial levels to check his simulation results.

102. In the first set of 250,000 maps, Mr. Trende depended upon population parity or equality and contiguity as well as a “very,
very light compactness parameter.” Other traditional redistricting criteria was not considered.

103. The second set of 250,000 maps depended on a “modest compactness criteria,” “drawing without any political information.”

104. The third set of 250,000 maps added respect for county subdivisions.

105. The three analyses are represented in Exhibits 9-A, 9-B, and 9-C.

106. In every one of the maps from which Mr, Trende drew his opinions, there are at least “two majority/minority districts to
comport with the Voting Rights Act.”

107. With respect to the first set of maps drawn with very little regard to compactness but regard given to contiguity and equal
population, 14,000 of the maps have seven districts that were won by President Joseph Biden and only 4.4% have eight districts
won by President Joseph Biden. Mr. Trende concluded that “it is exceedingly unlikely that if you were drawing by chance, you
would end up with a map where President Joe Biden carried all eight districts.”

108. With respect, to the application of compactness and contiguity as well as equal population, he concluded that the 2021
Plan would result in eight districts won by President Biden, which he concluded was “an extremely improbable outcome if
you really were drawing -- just caring about traditional redistricting criteria and weren't subordinating those considerations for
partisanship,”

109. With respect to Exhibit 9-C, which reflects maps drawn with consideration of population equality, contiguity, compactness,
and respect for county lines, Mr. Trende testified that “you almost never produce eight districts that Joe Biden carries.”
Specifically, Mr. Trende found that of the 95,000 maps that survived the initial sort, 134 of them, or .14%. produced eight
districts that President Biden won.

110. Mr. Trende then presented data dependent on box plots, which are reflected in Exhibits 10-A, 10-B, 10-C, 10-D, and 10-E.
On the basis of his box plot analysis, Mr. Trende concluded that, “[pjolitics almost certainly played a role” in the 2021 Plan. He
also concluded that, “there is a pattern that appears again and again and again, which is heavily democratic districts are made
more Republican hut still safely democratic. And that, in turn, allows otherwise Republican competitive districts to be drawn
out of that Republican competitive range into an area where Democrats are almost guaranteed to have seven districts, have a
great shot at winning that eighth District [that being, the First Congressional District].”

111. With respect to his final analysis, he utilized a “Gerrymandering Index,” which is “a number that summarizes, on average,
how far the deviations are from what ... would [be] expect[ed] for a map drawn without respect to politics.”

*32  112. Mr. Trende relied Dr. Imai's work in his paper on the Sequential Monte Carlo methods.32
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32 Kosuke Imai & Cory McCartan, Sequential Monte Carlo far Sampling Balanced and Compact Redisricting Plans, HARV. UNIV.
6-17 (Aug. 10, 2021), available at: https://perma.cc/Z2DT-A2RW.

113. Exhibits 11-A, 11-B, and 11-C, illustrate.Mr. Trende's conclusions with respect to the Gerrymandering index. Lower scores
are Indicative of greater gerrymandering,

114. Mr. Trende concludes that the 2021 Plan is an outlier with respect to the Gerrymandering Index. In fact, he concludes
with respect to Exhibit 11-A, which included considerations regarding contiguity and equal population, that “It's exceedingly
unlikely” that a map would result that would have a larger Gerrymandering Index, because there were only 97 maps of the 31,
316 maps that were consulted that would have a larger gerrymandering index.

115. With respect to Exhibit 11-B in which compact districts are drawn, Mr, Trende concluded that there were only 102 maps
with larger gerrymandering indexes than the 2021 Plan: “[i]t's exceedingly unlikely if you were really drawing without respect
to partisanship, just trying to draw compact maps that are contiguous and equipopulous, its exceedingly unlikely you would
get something like this.”

116. The final Gerrymandering Index Exhibit, 11-C, reflects compact plans that are contiguous and of equal population and
respect county lines (with due consideration to the Voting Rights Act: two majority/minority districts).

117. On the basis of Exhibit 1 1-C, Mr. Trends concludes that the 2021 Plan is a “gross outlier,” such that of the 95,000 maps
under considerations, only one map had a Gerrymandering Index larger than the 2021 Plan.

118. Utilizing the Gerrymandering Index, Mr. Trende concluded that “it's just extraordinarily unlikely you would get a map
that looks like the enacted plan.”

119. Mr. Trende ultimately concluded that “the far more likely thing that we would accept in social science is given all this data
is that partisan considerations predominated in the drawing of this map and that as was the ease in Pennsylvania, North Carolina,
and Ohio and other states where this type of analysis was conducted, traditional redistricting criteria were subordinated to these
partisan considerations.”

120. Mr. Trende also concluded that the 2021 Plan has a very high Gerrymandering Index and the same pattern of districts being
drawn up in heavily Republican areas made more Democratic, as well as districts drawn down into the Democratic areas made
more Republican, even when three majority/minority districts under the Voting Rights Act are conceded in the 2021 Plan.

121. Ultimately, Mr. Trende concludes that the 2021 Plan was drawn with partisanship as a predominant intent, to the exclusion
of traditional redistricting criteria,

122. Mr. Trende had no opinion with respect to the Maryland Citizens Redistricting Commission (“MCRC”) Plan,

123. Mr. Trende's simulations did not account for communities of interest and “double bunking of incumbents” into a single
district.

124. Mr. Trende did not consider in his simulations the effect of Governor Hogan's victories in 2014 and 2018.

*33  125. Mr. Trende did not account for unusually strong Congressional candidates running in an election using the 2021 Plan.

126. Mr, Trende used voting patterns rather than registration patterns in his analyses of the 2021 Plan.
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127. Mr. Trende testified that the absolute minimum, number of county splits in a snap with eight congressional districts is
seven splits.

128. Mr. Trende, when asked to defined an “outlier,” explained that it “means a map that would have a less than 5% chance of
being drawn without respect to politics” and that with respect to his simulations, a map that is .00001% is “under any reasonable
definition of an extreme outlier.”

129. Mr. Trende testified within his expertise to a reasonable degree of scientific, professional certainty, that under any definition
of extreme gerrymandering, the 2021 Plan “would fit the bill”; “[i]ts a. map that, you know -- if traditional redistricting criteria
predominated, would be extraordinarily unlikely to be drawn. You know, with compactness and respect for county lines, ,00001
percent. That's extreme.”

130. Mr. Trende further opined that the 2021 Plan reflects “the surgical carving out of Republican and Democratic precincts”
and that “there are a lot. of individual things that tell an extreme-gerrymandering story.” and “when you put them all together,
it's just really hard to deny it.”

131. Mr. Trende further staled that the 2021 Plan was drawn “with an intent to hurt the Republican party's chances of letting
anyone in Congress.”

132. Mr. Trende testified that, the 2021 Plan “dilutes and diminishes the ability of Republicans to elect candidates of choice.”

133. Mr. Trende also testified that among the implications of an extreme partisan gerrymandering, that it “becomes harder for
political parties to recruit candidates to run for office, because who wants to raise all that money and then be guaranteed to
lose in your district.”

134. Mr. Trende did not conduct an efficiency gap analysis in this case.

Dr. Thomas L. Brunell

135. Dr. Brunell testified and was qualified as an expert in political science, including partisan gerrymandering, identifying
partisan gerrymandering, and redistricting.

136. Dr. Brunell was asked to examine two Congressional districting maps for the State of Maryland: the 2021 Plan and the
MCRC Plan and compare them using metrics for partisan gerrymandering.

137. In his comparison, he looked at city and county splits and compared the outcomes to proportionality regarding the
relationship between the statewide vote for each party and the total number of seats in Congress for each party. He also looked
at compactness and calculated the efficiency gap regarding statewide elections during the last ten years for both the 2021 Plan
and the MCRC Plan.

138. Dr. Brunell testified that the MCRC Map is more compact on average than the eight districts for the 2021 Plan. He testified
that the average compactness score using the Potsby-Popper index was lower for the 2021 Plan than the MCRC Plan. Dr.
Brunnell also concluded that In comparison to 29 states, the 2021 Plan had a Reock score that was higher than only two other
states, Illinois and Idaho, He also concluded that only Illinois and Oregon had a lower Polsby-Popper score than Maryland with
respect to the 2021 Plan.

*34  139. Dr. Brunell utilized the actual number of voters in his analysis rather than voter registration.
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140. Dr. Brunell testified that with respect to the 2016 Presidential election, similar to the 2012 Presidential election,
the Democratic candidate received 64% of the statewide vote in Maryland and the Democrats carried seven of the eight
Congressional districts in Maryland under the 2021 Plan. Using the 2020 Presidential data in evaluating the 2021 Plan,
Democrats would carry all eight of the Congressional districts under the 2021 Plan. Using the 2012 Senate candidate data
in evaluating the 2021 Plan, the Democrats would carry all eight Congressional districts. Using the 2016 Senate elections in
evaluating the 2021 Plan, he testified that the Democrats would carry seven of the eight districts. Using the 2018 Senate elections
data, the Democrats under the 2021 Plan would carry all eight districts. Using the 2014 and 2018 gubernatorial elections, he
concluded that the Democrats would carry three of the eight seats in the Congressional elections under the 2021 Plan.

141. Dr. Brunell conducted an efficiency test to determine wasted votes, i.e., those cast for the losing party and those cast for
the winning party above the number of votes necessary to win.

142. In order to determine the efficiency gap, he added all the wasted votes for both parties in the same district to get a measure
of who is wasting more votes at a higher rate.

143. A lower number of votes wasted reflects less likelihood of partisan gerrymandering.

144. Dr., Brunell testified that just considering the efficiency gap would not be enough to find that a map is gerrymandered. Dr.
Brunell testified that one would need to look at “the totality of the circumstances, use different, measures, different metrics, to
see if they're telling you the same thing [or] different things.”

145. Dr. Brunell testified that by using an efficiency gap measure, there was a bias in favor of the Republicans in the MCRC
Plan, although that bias was not significant.

146. Dr. Brunell testified that there were many more county segments and county splits in the 2021 Plan than in the MCRC Plan.

147. Dr. Brunell testified that redrawing electoral districts “is a complex process with dozens of competing factors that need
to be taken into account, ... like compactness, contiguity, where incumbents live, national boundaries, municipal boundaries,
county boundaries, and preserving the core confirmed districts.”

148. Dr. Brunell only considered compactness of the districts in his analysis of the 2021 Plan.

149. Dr. Brunell did not take into consideration in his analysis the Voting Rights Act or incumbency bias. He testified he did
assume population equality and contiguity having been met in the 2021 Plan.

Mr. John T. Willis

150. Mr. Willis testified and was qualified as an expert in Maryland political and election history and Maryland redistricting,
including Congressional redistricting,

151. Mr. Willis was asked to evaluate the 2021 Plan and determine if it was consistent with redistricting in the course of Maryland
history and to give his opinion as to its validity and whether it was based on reasonable factors.

*35  152. Mr. Willis opined that Maryland's population over time has changed with an east-to-west migration, “in significant
numbers.”

153. Mr. Willis referred to a series of Maryland maps reflecting population migration every 50 years from 1800 to 2000, admitted
into evidence as Exhibit H.
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154. Exhibit H had been prepared by Mr. Willis in anticipation of the 2001 redistricting process.

155. Exhibit. H shows population migration to the west in Maryland and towards the suburbs of the District of Columbia.

156. Mr. Willis testified regarding Defendants' Exhibit L admitted into evidence, which reflects concentrations of population
during the Fall of 2010.

157. He testified almost 70% of the Maryland population is “in a central core, which is roughly I-95 and the Beltway.”

158. Mr. Willis also testified that geography impacts the redistricting process as well as natural boundary lines, “quarters of
transportation,” the changing nature of the economy, major federal installations and where they are located and their connection
to the economy, institutional factors, and migration patterns.

159. With respect to Defendants' Exhibit J, Mr. Willis testified regarding the population changes from 2010 to 2020.

160. Mr. Willis further testified that each district in the 2021 Plan had to have a target population of 771,925.

161. Mr. Willis further testified that in Congressional redistricting the General Assembly starts with the map in existence to
avoid disturbing existing governmental relationships.

162. Exhibit K includes ail of the Congressional redistricting maps from 1789 to the present 2021 Plan, which includes a set of
17 maps. The last map--map 17--Mr. Willis testified that the district lines in the First District appeared to be based on reasonable
factors and are consistent with the historical district lines enacted in Maryland. As the basis for his opinion, Mr. Willis explained
that there has always been a population deficit in the First District which requires the boundary to cross over the Chesapeake Bay
or to cross north over the Susquehanna River in Harford County and that there have been more crossings over the Chesapeake
Bay historically than into Harford County.

163. Mr. Willis further testified regarding regional and county-based population changes over the decades in Maryland since
1790, on a decade basis, reflected in Exhibit L. He testified that the district lines in the Second Congressional District appear
to be based upon reasonable factors and are consistent with historical district lines enacted in Maryland and reflects migration
patterns relative to Baltimore City.

164. Mr. Willis further testified about the district lines for the Third Congressional District, which he opined were based on
reasonable factors and consistent with historical district lines enacted in Maryland.

165. With respect to the liens of the Fourth Congressional District, Mr. Willis testified that the district lines appear to be based
on reasonable factors and are consistent with historical district lines enacted in Maryland. He testified that the Fourth District
is also what is known as a “Voting Rights Act District.”

*36  166. With respect to the district lines of the Fifth Congressional District, he opined that the lines appear to be based on
reasonable factors and are consistent with historical district, lines enacted in Maryland. The district, lines are also based on
major employment centers and major public institutions.

167. With respect to the district lines of the Sixth Congressional District, following the Potomac River, Mr. Willis testified
that the lines reflect commercial and family connections tying the area together since the State was founded. On that basis, he
testified that the lines of the Sixth District appear to he based on reasonable factors and are consistent with historical district
lines enacted in Maryland.

168. Mr. Willis testified that the Seventh Congressional District is another “Voting Rights Act district.”

App. 064

Case 2023AP001399 Appendix to Petition for an Original Action Filed 08-02-2023 Page 64 of 206



Szeliga v. Lamone, 2022 WL 2132194 (2022)

 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 34

169. Mr. Willis then testified about the Eighth Congressional District, the lines of which appear to be based on reasonable
factors and consistent with historical district lines enacted in Maryland. Mr. Willis attributes the lines to traffic patterns along
what is basically State Route 97.

170. He finally testified that the ail the district lines as they are drawn in the 2021 Plan appear to be based on reasonable factors
and are consistent with historical district lines enacted in Maryland.

171. Mr. Willis testified that for every election prior to 2002 in Congressional District 2, a Republican candidate won the
Congressional seat, A Republican candidate also won every election in Congress in District 8 from 1992 to 2000, that being
Congresswoman Constance Morella. Thereafter, from 2002 to 2010, no Republican candidate won a Congressional election
in District 8. He then testified that in District 2, a Democratic candidate has won the Congressional election every single year
since the 2002 map was drawn, i.e., Congressman C.A. Dutch Ruppersberger.

172. Mr. Willis further testified with respect to the First Congressional District that as a result of a Federal Court decision.
District 1 included all of the Eastern Shore and Cecil County as well as St. Mary's County, Calvert County, and part of Anne
Arundel County.

173. As a result of the redistricting plan from 2002 to 2010, District 1 was drawn a different way, which included all of the
Eastern Shore counties and an area across the Bay Bridge into Anne Arundel County, as well as parts of Harford and Baltimore
County.

174. Mr. Willis characterized the Congressional map from 2002 to 2010 as “fraught with politics to favor some candidates
over another.”

175. He testified that since the Federal Court ordered the drawing of the Congressional districts in Maryland, the First
Congressional District has crossed the Chesapeake Bay in southern Maryland, has crossed the Chesapeake Bay in northern
Maryland, as well as crossed parts of Cecil, Harford, Baltimore, and Carroll County.

176. Mr. Willis testified that from the 1842 until the 2012 Congressional maps, Frederick County was linked in its entirety with
the westernmost counties of Maryland, as well as in the Federal District Court redistricting map.

177. During the Court's questioning, Mr. Willis testified that the biggest “driver” in the redistricting process is populations shifts
with gains in population in places like Prince George's County for example, and loss of population, for example, in Baltimore
City.

*37  178. He also testified about other factors affecting the redistricting process such as “transportation patterns,” preservation
of Sand, federal installations, state institutions, major employment centers, prior history, election history, as well as ballot
questions that “show voter attitude.” He further testified that incumbency protection might be a factor as well as political
considerations.

Dr. Allan J. Lichtman

179. Dr. Allan J. Lichtman testified and was qualified as an expert in statistical historical methodology, American political
history, American politics, voting rights, and partisan redistricting.

180. Dr. Lichtman testified that “politics inevitably comes into play” in the redistricting process and that the balance in
democratic government is “between political values and other considerations” to include “public policy, preserving the cores of
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existing districts, avoiding the pairing of incumbents, looking at communities of interest, shapes of the districts, and a balance
between political considerations,”

181. Dr. Lichtman testified that, “[w]hen you're involved with legislative bodies, it's inevitably a process of negotiation, log
rolling, compromise.”

182. Dr. Lichtman denied as unrealistic comparing the 2021 Plan with “ensembles of plans with zero - the politics totally taken
out,”

183. Dr. Lichtman's test of the 2021 Plan, according to his testimony, evaluates whether the 2021 Plan was “a partisan
gerrymander based on the balance of party power in the state,” His conclusions were that the likely partisan alignment of the
2021 Plan was “status quo, 7 likely Democratic wins, 1 likely Republican win”; that there could be Democratic districts in
jeopardy in 2022 because “2022 is a midterm with a Democratic President.” In doing his analysis, he looked at other states
which were “actually mostly Republican states, where the lead party got 60% or more of the Presidential vote,” which he termed
are “unbalanced political states,” According to Dr. Lichtman, he looked at “gerrymandering” in multiple ways, “all based on
real-world considerations, not the formation of abstract models.”

184. Using an “S-curve” representation in Exhibit N, he determined that a party with 60% of the vote-share would win all of
the Congressional districts. He continued in his testimony to discuss how he determined that the Democratic advantage under
the 2021 Plan was likely a 7-to-1 advantage based upon the Cook's Partisan Voter Index (“PVI”), referring to Exhibit R.

185. Dr. Lichtman posited through Exhibit T that traditionally there are many midterm losses by the party of the President.

186. Dr. Lichtman testified that the Democrats could have drawn a stronger First Congressional District for themselves in the
2021 Map than they did to ensure a Republican defeat.

187. Dr. Lichtman testified pursuant to Exhibit U that the Democratic advantage in Maryland in federal elections is in the mid
to upper 60% range so that the Democratic seat-share in a “fair” plan would exceed 80% of the seats.

188. With reference to Exhibit V. Dr. Lichtman presented a “trend line” from which he concluded that Maryland's enacted plan
was not a partisan gerrymander because a 7-to-1 seat share was not commensurate with the Presidential vote for the Democratic
party in 2020. He concluded that based on the trend line, “you would expect Maryland to be close to 100% of the [Congressional]
seats.”

*38  189. Utilizing Exhibit W, he testified regarding “unbalanced states” in which the lead party secured more than 64.2%
of the vote in the 2020 Presidential election. He included that the Democrats were performing below expectation in terms of
its share of Congressional seats.

190. Dr. Lichtman testified that, in his opinion, “empirically, Maryland's Congressional seat allocation under the 2021 Plan is
exactly what you would expect, assuming a 7-to-1 seat share.”

193. He also testified that the Governor's plan, otherwise referred to as the MCRC Plan, is indicative of a gerrymander by
“packing Democrats.” He also concluded it was a gerrymander because it paired two or more incumbents of the opposition
party, which he believed to be indicative of a gerrymander as reflected by Exhibit Z.

192. He testified that when you pair incumbents, “you are forcing them to rescrambie and figure out. how to rearrange their
next election.”
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193. He also testified that the MCRC Plan also “dismantled the core of the existing districts and disrupted incumbency advantage
again and the balance between representatives and the represented,” referring to Exhibit AA.

194. Referring to Exhibit AB, he concluded that the MCRC Plan unduly packed Democrats, because In the MCRC Plan, there
would be six Democratic districts over 70% and four Democratic districts close to or over 80%.

195. He testified further that the MCRC Plan is a “packed gerrymander.” He testified that the Governor's Commission developing
the plan was “extraordinarily under representative of Democrats” and that the Commission was appointed by a partisan elected
official. He also testified that the Governor's instructions in developing the plan helps explain “why it turns out to be a
Republican-packed gerrymander and a paired gerrymander”; “no attention was given to incumbency whatsoever.” Instructions
included considerations to include compactness and political subdivisions which he concludes “automatically” plays into, what
he calls, partisan clustering. He also testified that the Governor's Secretary of Planning, Edward Johnson, sat in on deliberations
while “there was no comparable Democratic representative sitting in.”

196. Dr. Lichtman was critical of every one of Mr. Trende's simulation analyses because each one presumed “zero politics.”
Dr. Lichtman opined that “when state legislative body creates a plan, political considerations are one element to be balanced
with a whole host of other elements and the process of negotiation, bartering, and trading that goes on in the legislative process
and a demonstration that politics is not zero, is by not any stretch equivalent to a demonstration that the plan is a partisan
gerrymander.” He continued in his criticism of Mr. Trende's analysis that Mr. Trende did not provide “an absolute standard” and
no comparative state-to-state standard. He testified in criticism of Mr. Trende's simulations not only based on “zero politics,”
but also because Mr. Trende's simulations did not consider “where to place historic landmarks, historic buildings, deciding how
to deal with parks or airports or large open spaces of water,” He concluded that Mr. Trende's analysis was deficient because
“you can't measure gerrymandering relative to zero politics, you can't measure gerrymandering without, a standard, and you
can't measure gerrymandering when comparing if to unrealistic simulated plans that don't consider much of the factors that
routinely go into redistricting.”

*39  197. Dr. Lichtman attributed the problems of Republicans across the Congressional districts “not [to] the plan,” but rather
“the problem is that they are simply not getting enough votes, an absolutely critical distinction in assessing a gerrymander,”
based upon his review of Governor Hogan's two victories in 2014 and 2018 and the Republican vote-share in the 2014 Attorney
General's race.

198. Dr. Lichtman concluded, in criticism of Mr. Trende's simulation analyses, that, “[a] supposed neutral plan based upon zero
politics and supposedly neutral principles when applied in the real world into a place like Maryland, in fact, as demonstrated
by this chart, produces extreme packing to the detriment of Democratic voters in the State of Maryland. Votes are extremely
wasted for Democrats in at least half and maybe even more than half of the districts,”

199. Dr. Lichtman, with respect to the 2021 Plan, does not dispute Mr. Trende's use of the four scores beginning with the Reock
score, hut opines that the scores of compactness reflect an improvement in compactness from the 2012 plan to the 2021 Plan. He
then explains that the county splits decreased from the 2012 plan to the 2021 Plan, specifically, from 21 to 17 splits in the latter.

200. Dr, Lichtman further concluded, using the PVI, that the 2023 Plan “may not even be 7-1 in the real world.” It may be
“6-2, or even 5-3.”

201. Dr. Lichtman later concludes that the very structure of the 2021 Plan “pretty much assures that Republicans are going to
win two districts and that Democrats have wasted huge numbers of votes in the other districts,”

202. In criticizing Dr. Branch's analysis, he concludes that the 2021 Plan is not a gerrymander “just like [the] 2002 and 2012
plans were not gerrymanders.”
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203. Ultimately, Dr. Lichtman testified that “through multiple analyses -- affirmative analyses in [his] own report and scrutiny
of the analyses of experts for the plaintiffs, it's clear that the Democrats did not operate to create a partisan gerrymander in their
favor,” and that “[t]he Governor's Commission plan is a partisan gerrymander that favors Republicans.”

204. On cross-examination, Dr. Lichtman testified that non-compactness of Congressional districts could be, and it could not
be, an indicator of partisan gerrymandering and concluded that “certainly nothing about compactness or municipal splits or
county splits proves that a plan is not fair on a partisan basis, hut they can be indicators,”

205. On cross-examination. Dr. Lichtman acknowledged that for the past ten years, even when a midterm election occurred
during the Democratic presidency of Barack Obama, the Maryland Delegation has been 7-1 Democratic/Republican, so that the
Democrats did not lose any seats in any midterm elections, and prior to that, for a number of years, the outcome of Maryland's
Congressional elections had been 6-2 Democratic/Republican, year after year,

206. Dr. Lichtman, during cross-examination, further stated that he had “checked the addresses of the incumbents to make sure
there was not an unfair double bunking, which [Mr. Trende] meant the pairing of incumbents in the same districts” and indicated
that he did not see any pairings in the 2021 Plan.

207. Dr. Lichtman, during cross-examination, concluded that if the General Assembly was “intent upon destroying a Republican
district, they could have done so and didn't,” which he concludes was a deliberate decision by Democratic leaders, including
the Senate President, Bill Ferguson.” He further concluded that the General Assembly “created a district that Andy Harris is
overwhelmingly likely to win in the crucial first election under the redistricting plan.”

*40  208. Finally, Dr. Lichtman stated that he had not seen evidence that the General Assembly bumped “Andy Harris into
the Seventh District with Kweisi Mfume.”

209. On cross-examination, Dr. Lichtman reiterated that Mr. Trende's simulations “do not account for all traditional redisricting
ideas. A whole host of them -- and we've gone over that numerous times -- are left out,” and that Mr. Trende's simulation
resulted in an “extraordinarily high degree of packing, which wastes large numbers of Democratic votes to the detriment of
Democrats in Maryland.”

210. In response to questioning from the Court, based on his opinion to a reasonable degree of professional certainty as to
whether the 2021 Plan comports with Article III, Section 4, of the Maryland Constitution, Dr. Lichtman testified that the 2021
Plan comported with Article III, Section 4 because the drafters “actually made the districts-substantially more compact than they
had been in 2012 and equally compact as they had been in 2002.” In providing that opinion relative to compactness, Dr. Lichtman
testified that “instead of. distorting compactness and violating Section 4, they made their district substantially more compact
and in line with what compactness had been over long periods of time.” Dr. Lichtman acknowledged that historical compactness
is not necessarily the measure of Article III, Section 4 compactness and reiterated that there is no objective standard by which,
to judge any of the measures utilized by Mr. Trende. He reiterated that he was “not aware of any study which establishes, on an
objective scientific basis, a line you can draw in one or more compactness measures, which would distinguish between compact
and noncompact.”

211. In response to the question of whether in his opinion, to a reasonable degree of professional, scientific certainly that
the standards of due regard shall be given to the natural boundaries and the boundaries of political subdivisions was met,
he acknowledged that he had not done any of his own individual research. He opined, however, that “there has not been the
presentation of proof by plaintiffs' experts that it doesn't comply.” He reiterated “Plaintiffs did not prove that the 2021 Plan
violates the Constitution,”

212. Dr. Lichtman opined that Article 7 of the Declaration of Rights, dealing with free and frequent elections, Article 24 of the
Declaration of Rights, entitled Due Process, as well Article 40, the free speech clause, would not apply to districting because
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“none of them mentioned districting or anything like that.” He further opined that the free and frequent elections clause “clearly
was designed for legislative elections” and that based upon his delineation of its history, that the free speech clause did not
apply at all.

213. Dr. Lichtman further opined that he did not think that Article III, Section 4 or any of the provisions in the Maryland
Constitution or Declaration of Rights applied to Congressional gerrymandering, nevertheless, even assuming were the standards
to apply, partisan considerations would not predominate.

Application of the Law to the Findings of Fact

Applying the Saw to the findings of fact adduced during a trial with a “battle of the experts” initially requires a trial judge to
transparently reflect what weight was given to a particular opinion or sets of opinions and why. Each expert in the instant case
was qualified as an expert in particular areas. The qualification of each witness, however, was only the beginning of the analysis.

*41  Whether the expert's testimony was reliable and helpful to the trier of fact and law. the trial judge herein, informs the
weight to be afforded to each of the opinions. Obviously, the newly adopted Dauhert standard, under Rochkind v. Stevenson,
471 Md. 1 (2020), was a point of discussion with respect to the opinions of Mr. Willis and Dr. Lichtman, but that challenge
was withdrawn in the end by the Plaintiffs, and the State did not mount a Dauhert challenge at all. Beyond Dauhert, then, the
weight given to an expert's opinion depends on many factors including, as well as irrespective, of their qualifications, but based
upon a consideration of ail of the other evidence in the case, under Maryland Rule 5-702.

In the present case, the trial judge gave great weight to the testimony and evidence presented by and discussed by Sean Trende.
His conclusions regarding extreme partisan gerrymandering in the 2021 Plan were undergirded with empirical data that could
be reliably tested and validly replicated. He used multifaceted analyses in his studies of compactness and splits of counties and
acknowledged the data that he did not consider, such as voter registration patterns, might have yielded additional data, although
the reliance on such data had not been studied. He readily acknowledged that he was not yet a PhD, although that title was soon
to come, and that he was being paid for his work by the Plaintiffs.

Importantly, although he testified that he was on the Republican side of a number of redistricting cases in which Republican
plans had been challenged--Dickson v Rucho, No. 11 CVS 16896, 2013 WL 3376658 (N.C. Super. July 08, 2013); Ohio A,
Philip Randolph Inst. v. Smith, 360 F. Supp. 3d 681 (S.D. Ohio 2018), vacated sub nam, Ohio A. Philip Randolph Inst. v.
Obhof 802 F. App'x 185 (6th Cir. 2020); Whitford v. Nichol, 151 F. Supp. 3d 91.8 (W.D. Wis. 2015); Common Cause v. Rucho,
318 F. Supp. 3d 777 (M.D.N.C, 2018), vacated and remanded, 139 S. Ct. 2484 (2019); and League of Women Voters of Ohio
v. Ohio Redistricting Comm'n, _____ N.E.3d _____, 2022-Ohio-789 (2022)--he apparently learned what would be helpful to
a court in evaluating a Congressional redistricting plan, because he clearly relied on methodologies that were persuasive in
North Carolina, Harper v. Hall, 2G22-NCSC-17, 868 S.E.2d 499 (2022), and Pennsylvania, League of Women Voters of Pa.
v. Commonwealth, 645 Pa. 576 (2018).

The impeachment of Mr. Trende's presentation undertaken by Dr. Lichiman was unavailing, in large part, because of the bias
that Dr. Lichiman portrayed against simulated maps utilizing “zero politics” and county splits that “happened” to he less in
number than what had occurred in a map that had been the subject of criticism in 2012 at the Federal District Court level but not
addressed in Rucho in 2019. Mr. Trende's presentation was an example of a deliberate, multifaceted, and reliable presentation
that this fact finder found and determined to be very powerful.

Dr. Brunell's testimony and evidence in support was much less valuable and helpful to the trial judge, because to evaluate
compactness, the efficiency gap, as presented, did not have the power that was portrayed in other cases. See e.g., Ohio A. Philip
Randolph Inst. v. Householder, 373 F. Supp. 3d 978 (S.D. Ohio) (finding that around 75% of historical efficiency gaps around
the country were between ~10% and 10%, and only around 4% had an efficiency gap greater than 20% in either direction, and
therefore, noting that several of Ohio's prior elections had efficiency gaps indicative of a plan that was a “historical outlier,”
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including an efficiency gap of ~22.4% in its 2012 election and an efficiency gap of ~20% in its 2018 election, compared to
efficiency gaps in 2014 and 2016 that were ~9% and ~8.7%, respectively). Dr. Brunell's presentation was murky and lacking
in sufficient detail. He made no attempt to establish the interaction of an efficiency gap analysis with other types of testing
for compactness and certainly, no basis to believe that allocating Republicans two of eight Congressional seats is appropriate,
let alone reliable or valid,

*42  The opinions of Mr. Willis, while of interest, to gain a perspective as to what legislators considered in 2002, 2012,
and possibly may have considered in 2021 to draw the various Congressional boundaries, such as natural boundary lines,
“quarters of transportation,” the changing nature of the economy, major federal installations and where they are located and
their connection to the economy, institutional factors, major employment centers, preservation of land, political considerations,
and migration patterns, may in fact be “reasonable,” but not, in any way, helpful in the determination of whether “constitutional
guideposts” have been honored in the 2021 Plan. As Chief Judge Robert M. Bell from the Maryland Court of Appeals, in 2002
in In re Legislative Districting of State, eloquently stated in opinion regarding the influence of such criteria on Constitutional
redistricting standards:

Instead, however, the Legislature chose to mandate only that legislative districts consist of adjoining territory, be compact
in form, and be of substantially equal population, and that due regard be given to natural boundaries and the boundaries of
political subdivisions. That was a fundamental and deliberate political decision that, upon ratification by the People, became
part of the organic law of the State. Along with the applicable federal requirements, adherence to those standards is the
essential prerequisite of any redistricting plan.

That is not to say that, in preparing the redistricting plans, the political branches, the Governor and General Assembly, may
consider only the stated constitutional factors. On the contrary, because, in their hands, the process is in part a political one.
they may consider countless other factors, including broad political and narrow partisan ones, and they may pursue a wide
range of objectives. Thus., so long as the plan does not contravene the constitutional criteria, that it may have been formulated
in an attempt to preserve communities of interest, to promote regionalism, to help or injure incumbents or political parties,
or to achieve other social or political objectives, will not affect its validity.

On the other hand, notwithstanding that there is necessary flexibility in how the constitutional criteria are applied - the districts
need not he exactly equal in population or perfectly compact and they are not absolutely prohibited from crossing natural or
political subdivision boundaries, since they must do so if necessary for population parity -- those non-constitutional criteria
cannot override the constitutional ones.

370 Md. at 321-22.

Finally, this trial judge gave little weight to the testimony of Dr. Allan J, Lichtman. Dr. Lichtman's presentation was dismissive
of empirical studies presented by Mr. Trende because of their “zero politics” and disavowed their use because of their lack of
absolute standards or comparative standards to guide what an outlier is. Juxtaposed against Mr. Trende's use of reliable valid
measures that have been accepted in other state courts, such as simulations in North Carolina and Pennsylvania, Dr. Lichtman's
own data urged the “realities” of Maryland polities, as he used a “predictive” model to address alleged Democratic concerns
about losing not only one, but two or three seats in the midterm election in 2022, because of having a Democratic-President
in power; in fact the realities of Maryland politics, in the last ten years, under Republican as well as Democratic Presidents,
as well as a Republican Governor, have been that the Congressional delegation has stayed essentially the same--7 Democrats
to 1 Republican.

Dr. Lichtman's denial of the fact that the 2021 Plan, as enacted, actually “pitted” Congressman Andy Harris against Congressman
Kweisi Mfume in the Seventh Congressional District when the 2021 Plan did so, reflects a lack of thoughtfulness and
deliberativeness that, a trial judge would expect of experts. The fact that only a short period of time was afforded for the
development of Dr. Lichtman's report does not excuse that it would have taken a review of the 2021 Plan as enacted in December
of 2021, rather than in February of 2022, to know that Congressman Harris had to move to Cambridge to reside in the First
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Congressional District to avoid being “paired” in the 2021 Plan with a Democratic Congressional incumbent, in the Seventh
Congressional District.

*43  Finally, although a cold record does not always reflect the nuances of a witness's demeanor, it is apparent from the words
Dr. Lichtman used that he was dismissive of the use of a normative or legal framework to evaluate the “structure,” as he called it,
of redisricting. He began his discussion by referring to legal “machinations” in referring to his testimony discussing a challenge
by the plaintiffs in Vieth v. Jubelirer, 541 U.S. 267, 124 S. Ct. 1769 (2004) against the redistricting plan of Pennsylvania for
Congress, and ended with what amounted to a refrain of an “apologist” of the work of politicians.

There is no question that map-making is an extremely difficult task, but like most of the complexities of the modem world,
justifications of map-making must be evaluated by the application of principles--here, the organic law of our State, its
Constitution and Declaration of Rights.

Analysis and Conclusion

Application of the legal tenets that survived the Motion to Dismiss, as articulated heretofore, to the Joint Stipulations, Judicial
Admissions and the stipulation orally presented by the State at the end of the trial with consideration of the weight afforded to the
evidence presented by the experts yields the conclusion that the 2021 Congressional Plan in Maryland is an “outlier,” an extreme
gerrymander that subordinates constitutional criteria to political considerations. In concluding that the 2021 Congressional Plan
is unconstitutional under Article III, Section 4, either on its face or through a nexus to the Free Elections Clause, MB. CONST,
DECL. OF RTS. art. 7, the trial judge recognized that the 2021 Plan embodies population equality as well as contiguity, as
Dr. Brunell acknowledged. The substantial deviation from “compactness” as well as the failure to give “due regard” to “the
boundaries of political subdivisions” as required by Article III, Section 4, are the bases for the constitutional failings of the
2021 Plan, which has been challenged in its entirety.

In evaluating the criteria of compactness required under Article III, Section 4, it is axiomatic that it and contiguity, but
particularly compactness, “are intended to prevent political gerrymandering,” 1984 legislative Districting, 299 Md. at 675 (citing
Schrage v. State Bd. of Elections, 88 I11.2d 87 (1981); Preiler v. Doherty, 365 Mo. 460 (1955); Schneider v. Rockefeller, 31
N.Y.2d 420 (1972); Opinion to the Governor, 101 R.I. 203 (1966)). With respect to compactness, while it is true that our cases
do not “insist that the most geometrically compact district be drawn,” In re Legislative Districting of State, 370 Md. at 361, we
recognized that compactness must be evaluated by a court in light of all of the constitutional requirements to determine if all of
them “have been fairly considered and applied in view of all relevant considerations.” Id. at 416.

The task of evaluating whether “compactness” and other constitutional requirements have been fairly considered by the
Legislature is informed by the various analyses performed by Mr. Trende. Initially, by application of each of the four “most
common compactness metrics,” i.e., the Reock score; the Polsby-Poppper score; the inverse Schwartzberg score; and the Convex
Hull score, the districts included in the 2021 Plan are “quite non-compact” compared to prior Maryland Congressional maps
and to other Congressional maps in other, states based upon a comparison of the scores achieved with reference to the four
metrics. It is notable that the 2021 Plan reflects compact scores that range from a “limited” number of state maps worse than
Maryland, to only six other maps with worse scores, to the worst Inverse Schwartzberg score in the last fifty years in the United
States, to “very poorly relative to anything drawn in the last fifty years in the United States.”

*44  The simulations conducted by Mr. Trende, of the type already accepted in North Carolina and Pennsylvania, when
infused with the same constitutional criteria as embodied in Article III, Section 4 and allowing for two Voter Rights districts,
result in only .14% or 134 maps of the 95,000 reflected produce a victory for President Biden in all eight Congressional
districts in Maryland, based upon predictive Presidential votes, as acknowledged by the experts. Importantly. Exhibit 11-C, the
Gerrymandering Index exhibit, which embodies all of the constitutional mandates and two Voting Rights districts, reflects that
the 2021 Congressional Plan is a “gross outlier”, as Mr. Trende opined, “such that of the 95,000 maps under consideration, only
one map had a Gerrymandering Index larger than the 2021 Plan. It is extraordinarily unlikely that a map that looks like the
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2021 Plan could be produced without extreme partisan gerrymandering.” As a result, the notion that the 2021 Plan is compact
is empirically extraordinarily unlikely, a conclusion that utilizes comparative metrics and data throughout the various states.
The notion that a plan must pass an absolute standard, as Dr. Liehtman suggested, is without merit, for the test is whether the
constitutional conditions, especially compactness, are met.

With respect to county splits, it is clear that the number of crossings over county lines are 17 in the 2021 Plan, which is a
historically “high number” of splits since 1972, only less than the 21 splits in 2002 and 2012. The importance of the due regard
to political subdivisions language is a reflection of the importance of counties in Maryland, as recognized in Md. Comm. for
Fair Representation v. Tawes, 229 Md. 406 (1962):

The counties of Maryland have always been an integral part of the state government. St. Mary's County was established in
1634 contemporaneous with the establishment of the proprietary government, probably on the model of the English shire ...
Indeed, Kent County had been established by Claiborne before the landing of the Mary landers ... We have noted that there
were eighteen counties at the time of the adoption of the Constitution of 1776. They have always possessed and retained
distinct individualities, possibly because of the diversity of terrain and occupation.... While it is true that the counties are
not sovereign bodies, having only the status of municipal corporations, they have traditionally exercised wide governmental
powers in the fields of education, welfare, police, taxation, roads, sanitation, health and the administration of justice, with
a minimum of supervision by the State, In the diversity of their interests and their local autonomy, they are quite analogous
to the states, in relation to the United States.

Id. at 411-12. In dissent in Legislative Redistricting Cases, 331 Md. 574 (1993), Judge Eldridge reiterated the pivotal governing
function of counties:

Unlike many other states, Maryland has a small number of basic political subdivisions: twenty-three counties and Baltimore
City. Thus, “[t]he counties in Maryland occupy a far more important position than do similar political divisions in many
other states of the union.”

The Maryland Constitution itself recognizes the critical importance of counties in the very structure of our government. See,
e.g., Art. I, § 5; Art. III, §§ 45, 54; Art. IV, §§ 14, 19, 20, 21, 25, 26, 40, 41, 41B, 44, 45: Art. V, §§ 7, 11, 12; Art. VII, §
1; Art. XI; Art. XI-A; Art. XI-B; Art. XI-C; Art. XI-D; Art. XI-F; Art. XIV, § 2; Art. XV, § 2; Art. XVI, §§ 3, 4, 5; Art.
XVII, §§ 1, 2, 3, 5, 6. After the State as a whole, the counties are the basic governing units in our political system. Maryland
government is organized on a county-by-county basis. Numerous services and responsibilities are now, and historically have
been, organized at the county level.

The boundaries of political subdivisions are a significant concern in legislative redistricting for another reason: in Maryland,
as in other States, many of the laws enacted by the General Assembly each year are public local laws, applicable to particular
counties, fee Reynolds v. Sims, 377 U.S. 533, 580-[]81, 84 S.Ct. 1362, 1391, 12 L,Ed,2d 506, 538 (1964) (“In many States
much of the legislature's activity involves the enactment of so-called local legislation, directed only to the concerns of
particular political subdivisions”).

*45  Id. at 620-21.

Due regard for political subdivision lines is a mandatory consideration in evaluating compliance with constitutional redistricting,
as Chief Judge Bell noted in the 2002 Legislative districting case, In re Legislative Districting of State, 370 Md. at 356, such that
fracturing counties to the extent accomplished in the 2021 Plan does not even give lip service to the historical and constitutional
significance of their role in the way Maryland is governed. To say that the 2021 Plan is four splits better than the 2002 and 2012
Plans (which have never been examined in a State court, let alone sanctioned), and so must be lawful, is a fictitious narrative,
because it is inherently invalid; in 2002, Chief Judge Bell, writing on behalf of the Court, rejected similar justifications offered
by the experts on behalf of the Defendants in this case. “There is simply an excessive number of political subdivision crossings
in this redistricting plan ....” The State has failed to meet its burden to rebut the proof adduced that the constitutional mandate
that due regard to political subdivision lines was violated in the 2021 Plan.
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To the extent that Dr. Lichtman and Mr. Willis discussed and prioritized a myriad of considerations that Dr. Lichtman
called “political” and Mr. Willis called “reasonable factors,” would require that this Court accept their implicit bias that
constitutional mandates can be subordinated to politics and/or “reasonable factors.” Again, Chief Judge Bell, more eloquently
and precedentially than this judge could, addressed the same justifications offered by the State, then and now, when in 2002,
he said,

[b]ut neither discretion nor political considerations and judgments may be utilized in violation of constitutional standards.
In other words, if in the exercise of discretion, political considerations and judgments result in a plan in which districts:
are non-contiguous; are not compact; with substantially unequal populations; or with district lines that unnecessarily cross
natural or political subdivision boundaries, that plan cannot be sustained. That a plan may have been the result of discretion,
exercised by the one entrusted with the responsibility of generating the plan, will not save it. The constitution “trumps”
political considerations. Politics or non-constitutional considerations never “trump” constitutional requirements.

Id. at 370.

Mr. Trende's analysis of the 2021 Plan with respect to its extreme nature and its status as an “outlier” reflects the realities of
the 2021 Plan; an “outlier means a map that would have a less than five percent chance ... of being drawn without respect to
polities” and with respect to his simulations, a map that is .00001% is “under any reasonable definition of an extreme outlier,”
therefore, the 2021 Plan “would fit the bill”; “[i]ts a map that, you know -- if traditional redistricting criteria predominated,
would be extraordinarily unlikely to be drawn. You know, with compactness and respect for county lines, .00001 percent. That's
extreme.” This trial judge agrees; the 2021 Plan is an outlier and a product of extreme partisan gerrymandering.

*46  With regard to the violations of the of the Articles of the Maryland Declaration of Rights. the 2021 Plan fails constitutional
muster under each Article,

With regard to Article 7 of the Maryland Declaration of Rights, the 2021 Congressional Plan, the Plaintiffs, based upon the
evidence adduced at trial, proved that the 2021 Plan was drawn with “partisanship as a predominant intent, to the exclusion of
traditional redistricting criteria,” Findings of Fact, supra, ¶ 121, accomplished by the party in power, to suppress the voice of
Republican voters. The right for ail votes of political participation in Congressional elections, as protected by Article 7, was
violated by the 2021 Plan in its own right and as a nexus to the standards of Article III, Section 4.

Alternatively, Article 24, the Maryland Equal Protection Clause, applicable in redistricting cases, was violated under the 2021
Plan. The application of the Equal Protection Clause requires this Court to strictly scrutinize the 2021 Plan and balance what
the State presented under a “compelling interest” standard. It is clear from Mr. Trende's testimony that Republican voters and
candidates are substantially adversely impacted by the 2021 Plan. The State has not provided a “compelling state interest” to
rationalize the adverse effect.

Alternatively, the same rationale holds true for the violation of Article 40 of the Maryland Declaration of Rights, the Free
Speech Article, which requires a “strict scrutiny” analysis because a fundamental right is implicated, a citizen's right to vote.
In many respects, all of the testimony in this case supports the notions that the voice of Republican voters was diluted and their
right to vote and be heard with the efficacy of a Democratic voter was diminished. No compelling reason for the dilution and
diminution was ever adduced by the State.

Finally, with respect to the evaluation of the 2021 Plan through the lens of the Constitution and Declaration of Rights, it is
axiomatic that popular sovereignty is the paramount consideration in a republican, democratic government. The limitation of
the undue extension of power by any branch of government must be exercised to ensure that the will of the people is heard,
no matter under which political placard those governing reside. The 202! Congressional Plan is unconstitutional, and subverts
that will of those governed.
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As a result, this Court will enter declaratory judgment in favor of the Plaintiffs, declaring the 2021 Plan unconstitutional, and
permanently enjoining its operation, and giving the General Assembly an opportunity to develop a new Congressional Plan that
is constitutional. A separate declaratory judgment will be entered as of today's date.

3/25/2022

Date

<<signature>>

LYNNE A. BATTAGLIA

Senior Judge

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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IN THE THIRD JUDICIAL DISTRICT COURT 

IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 

LEAGUE OF WOMEN VOTERS OF UTAH, 
MORMON WOMEN FOR ETHICAL 
GOVERNMENT, STEFANIE CONDIE, 
MALCOLM REID, VICTORIA REID, 
WENDY MARTIN, ELEANOR 
SUNDWALL, JACK MARKMAN, and 
DALE COX, 

Plaintiffs, 

v. 

UTAH STATE LEGISLATURE; UTAH 
LEGISLATIVE REDISTRICTING 
COMMITTEE; SENATOR SCOTT 
SANDALL, in his official capacity; 
REPRESENTATIVE BRAD WILSON, in his 
official capacity; SENATOR J. STUART 
ADAMS, in his official capacity; and 
LIEUTENANT GOVERNOR DEIDRE 
HENDERSON, in her official capacity, 

Defendants. 

RULING AND ORDER GRANTING IN 
PART AND DENYING IN PART 

DEFENDANTS' MOTION TO DISMISS 

Case No. 220901712 

Judge Dianna M. Gibson 
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II 

Before the Court is the Motion to Dismiss filed by Defendants Utah State Legislature, 

Utah Legislative Redistricting Committee, Senator Scott Sandall, Representative Brad Wilson, 

and Senator Stuart Adams ( collectively, "Defendants") 1 on May 2, 2022 ("Motion"). The Court 

heard oral argument on August 24, 2022. On October 14, 2022, Defendants filed a Notice of 

Supplemental Authority Regarding Legislative Defendants' Motion to Dismiss and 

Memorandum in Support. Having considered the Motion, the memoranda submitted both in 

support and opposition to it, and the arguments of counsel at oral argument, the Court issued a 

Summary Ruling on October 24, 2022. The Court now issues the legal analysis supporting that 

Ruling. 

BACKGROUND 

Defendants move to dismiss this action for lack of subject matter jurisdiction under Rule 

12(b )( 1) and for failure to state a claim under Rule l 2(b )( 6) of the Utah Rules of Civil Procedure. 

In reviewing a motion to dismiss under Rule l 2(b )( 6), courts accept all the facts alleged in the 

Complaint as true. Oakwood Viii. LLC v. Albertsons, Inc., 2004 UT 101, 19, 104 P.3d 1226. 

Legal conclusions or opinions couched as facts are not "facts," and therefore are not accepted as 

true. Koerber v. Mismash, 2013 UT App 266, 13, 315 P.3d 1053. 

With respect to a motion to dismiss for lack of subject matter jurisdiction under Rule 

12(b )( 1 ), when a defendant mounts only a "facial attack" to the court's jurisdiction, courts 

presume that "all of the factual allegations concerning jurisdiction are ... true. "2 Salt Lake 

County v. State, 2020 UT 27, 1126-27, 466 P.3d 158. Here, Defendants have mounted a facial 

1 Lieutenant Governor Deidre Henderson is not a party to this Motion. 
2 "Motions under rule 12(b)(l) fall into two different categories: a facial or a factual attack on jurisdiction." Salt 
Lake County, 2020 UT 27, ,I26. Because a factual challenge "attacks the factual allegations underlying the assertion 
of jurisdiction," courts do not presume the truth of plaintiff's factual allegations. Id. However, in a facial challenge, 
"all of the factual allegations concerning jurisdiction are presumed to be true and the motion is successful if the 
plaintiff fails to allege an element necessary for subject matter jurisdiction." Id 
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attack on jurisdiction. Therefore, under Rule l 2(b )(I) and l 2(b )( 6), the Court accepts the 

allegations in the Complaint as true in reciting the facts of this case. In addition, the Court views 

those facts and all reasonable inferences drawn from them in the light most favorable to 

Plaintiffs as the non-moving party.'< Oakwood Viii. LLC., 2004 UT 101, 1 9. The facts recited 

below are taken from Plaintiffs' Complaint. 

In November 2018, Utah voters passed Proposition 4, titled the Utah Independent 

Redistricting Commission and Standards Act, which was a bipartisan citizen initiative created 

specifically to reform the redistricting process and establish anti-gerrymandering standards that 

would be binding on the Utah Legislature. (Compl. 112, 73, 75.) Proposition 4 was presented to 

Utah voters as a "government reform measure invoking the people's constitutional lawmaking 

authority." (Id 177.) Proponents of the measure argued "[v]oters should choose their 

representatives, not vice versa." (Id 178.) Under then-existing laws, proponents maintained, 

'" Utah politicians can choose their voters' because 'Legislators draw their own districts with 

minimal transparency, oversight or checks on inherent conflicts of interest."' (Id) 

Proposition 4 created the Independent Redistricting Commission, a seven-member 

bipartisan-appointed commission that would take the lead in formulating various state-wide 

redistricting plans. (Id 112, 80-82.) The Independent Redistricting Commission was required to 

conduct its activities in an independent, transparent, and impartial manner, to apply "traditional 

non-partisan redistricting standards" to establish neutral map-making standards and to abide by 

certain listed redistricting standards. (Id. 11 83-84, 86.) Specifically, Proposition 4 provided that 

final maps must "abide by the following redistricting standards to the greatest extent practicable 

and in the following order of priority:" (a) "achieving equal population among districts" using 

the most recent census; (b) "minimizing the division of municipalities and counties across 
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multiple districts;" (c) "creating districts that are geographically compact;" (d) "creating districts 

that are contiguous and that allow for the ease of transportation throughout the district;" ( e) 

"preserving traditional neighborhoods and local communities of interest;" (t) "following natural 

and geographic features, boundaries, and barriers;" and (g) "maximizing boundary agreement 

among different types of districts." (Comp!. ,r 86.) 

In addition, all redistricting plans were to be open for public comment, considered in a 

public hearing, and voted on by the Legislature. (Id. ,r,r 85, 88.) If the Legislature voted to reject 

the redistricting map, "Proposition 4 required the Legislature to issue a detailed written report 

explaining its decision and why the Legislature's substituted map(s) better satisfied the 

mandatory, neutral redistricting criteria." (Id. ,r 88.) Proposition 4 also authorized "Utahns to sue 

to block a redistricting plan that failed to conform to the initiative's structural, procedural, and 

substantive standards." (Id. ,r 89.) "A majority of Utah citizens from a range of geographic areas 

and across the political spectrum voted to approve Proposition 4 and enact it into law." (Id. ,r 90.) 

Sixteen months later, on March 11, 2020, Plaintiffs contend that the Legislature 

effectively repealed the Utah Independent Redistricting Commission and Standards Act and 

instead passed SB 200, which established new redistricting criteria. (Id. ,r 93.) SB 200 effectively 

"eliminated all mandatory anti-gerrymandering restrictions imposed by the people on the 

Legislature as well as Proposition 4' s enforcement mechanisms." (Id. ,r 96.) While SB 200 

retained the Independent Redistricting Commission, its role is now wholly advisory; the 

Legislature is not required to consider any recommended redistricting maps and in fact, the 

Legislature may disregard any recommended maps without explanation. (Id. ,r 94.) "SB200 

returned redistricting to the pre-Proposition 4, unreformed status quo where the Legislature could 

freely devise anti-democratic maps-as if the people had never spoken." (Id. ,r 97.) SB200 
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eliminated neutral redistricting criteria, enforcement mechanisms and all transparency and public 

accountability provisions. (Id ,r,r 97-98.) In April 2021, the Utah Legislature formed its twenty­

member Legislative Redistricting Committee (LRC). (Id ,r,r 142-143.) 

Even after SB200's reforms, many legislators represented that the Legislature would 

honor the people's will to prevent undue partisanship in the mapmaking process. (Id. ,r 99.) For 

example, Senator Curt Bramble, the chief sponsor of SB200 said he was "committed to 

respecting the voice of the people and maintaining an independent commission." (Id ,r 100.) 

Then-Senate Majority Leader Evan Vickers vowed that the Legislature would "meet the will of 

the voters" and reinstate in SB200 "almost everything they've asked for." (Id.) Representative 

Brad Wilson indicated the Legislature would leave Proposition 4's anti-gerrymandering 

provisions largely intact, and Representative Steinquist represented the Legislature would "make 

sure that we have an open and fair process when it comes time for redistricting." (Id. ,r 101.) 

Despite these representations, the LRC conducted a "closed-door" mapmaking process. 

(Id. ,r,r 142-143.) The LRC did not publish the full list of criteria that guided its redistricting 

decisions, but instead offered a one-page infographic for public map submissions that stated 

three criteria the Legislature said it would consider: "population parity among districts, 

contiguity, and reasonable compactness." (Id. ,r 145.) The LRC "did not commit to avoid unduly 

favoring or disfavoring incumbents, prospective candidates, and/or political parties in its 

redistricting process." (Id. ,r 147.) The LRC solicited some public input about Utah's 

communities and voters' preferences during hearings, but Plaintiffs allege "the LRC does not 

appear to have used that testimony to guide its redistricting process." (Id. ,r 148.) 

Notwithstanding SB200, the Independent Redistricting Commission met thirty-two times 

from April to November 2021, and fulfilled its duties as originally contemplated under 
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Proposition 4. (See generally id ,r,r 104-126, 132-140.) Just before the Commission's final 

deadline, former Republican Congressman Rob Bishop abruptly resigned from the Commission. 

(Id. ,r 127.) He cited the proposed map, which he believed would result in one Democrat being 

elected to Congress, as a reason for his resignation. (Id. ,r 129.) He stated that "[fJor Utah to get 

anything done" in Congress, the State "need[s] a united House delegation ... having everyone 

working together." (Id.) On November 1, 2021, the Independent Redistricting Committee 

presented three maps to the Utah Legislature's LRC and explained in detail the non-partisan 

process used to prepare the maps. (Id. ,r,r 139-140.) 

In early November 2021, the Legislature adopted its own map - the 2021 Congressional 

Plan ("Plan") - over the three maps created and proposed by the Independent Redistricting 

Committee. (Id. ,r,r 141, 149.) Despite the Legislature's ostensible goal of hearing public input on 

the Plan at a public hearing scheduled on Monday, November 8, 2021, the LRC released the Plan 

publicly on Friday, November 5, 2021 around 10:00 pm, giving the public just two weekend 

days to review the Plan. (Id. ,r,r 156, 159-60.) The LRC received significant public response at 

the public hearing and through comments on the LRC' s website, hundreds of emails, protests at 

the Capitol, and a letter to the Legislature from prominent Utah business and community leaders. 

(Id. ,r,r 161-65, 169.) 

Notwithstanding significant public opposition to the LRC's map, on November 9, 2021, 

the Utah State House voted to approve the 2021 Congressional Plan. (Id. ,r,r 171, 173.) Five 

House Republicans joined all House Democrats in voting against the Plan. (Id.) The next day, 

November 10, 2021, the Senate voted 21-7 to approve the Plan. (Id ,r 180.) One Republican 

Senator joined all Democratic Senators to vote against the Plan. (Id.) On November 12, 2021, 

Governor Cox signed the bill into law. (Id. ,r 201.) While answering questions from the public 
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about the Plan, Governor Cox "acknowledged there was 'certainly a partisan bend' in the 

Legislature's redistricting process and conceded that 'Republicans are always going to divide 

counties with lots of Democrats in them, and Democrats are always going to divide counties with 

lots of Republicans in them."' (Id 1200.) Governor Cox additionally "agreed that 'it is a conflict 

of interest' for the Legislature to 'draw the lines within which they'll run."' (Id) 

The 2021 Congressional Plan splits both Salt Lake and Summit Counties, the two 

counties that typically oppose Republican candidates. (Id 1192.) The Plan "cracks" urban voters 

in Salt Lake County-Utah's largest concentration of non-Republican voters-dividing them 

between all four congressional districts and immersing them into sprawling districts reaching all 

four comers of the state. (Id. 11192, 207.) It also divides Summit County into two.(Id.1192.) 

The Plan, however, leaves intact urban and suburban voters in both Davis and Utah counties, 

because those voters tend to support Republican candidates. (Id) In addition, fifteen 

municipalities were divided up into thirty-two pieces, and numerous communities of interest, 

school districts, and racial and ethnic minority communities were divided. (See generally Compl. 

11205-45, 250-51, 254.) Urban neighborhoods, school districts and communities of interests -

that may share common goals and interests based on proximity - do not vote with neighbors 

within a five-minute walk; they now vote with other rural voters who live eighty and up to three 

hundred miles away. (Id. 11242-251.) 

Proponents of the Plan maintain that the boundaries were drawn with the intent of 

ensuring a mix of urban and rural interests in each district. (Id. 1158.) In a statement explaining 

the decision to divide Salt Lake County between all four districts, the LRC said, "[w]e are one 

Utah, and believe both urban and rural interests should be represented in Washington, D. C. by 

the entire federal delegation." (Id.) Notably, rural voters and rural elected officials opposed the 
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Legislature's urban-rural justification. Two reported commenters stated: "[a]s a voter in a rural 

area I'm entirely uncomfortable with my vote being used to dilute the power of another"; and 

"[ a ]s a Republican who lives in a more rural part of the state, I have the same complaint as those 

living in Salt Lake. Please do not dilute our vote by splitting us up between all four districts! I'm 

far more interested in having everybody fairly represented than I am in electing more people 

from my own party." (Id ,r,r 194, 195.) This sentiment was also echoed by Governor Cox, who 

"stated that he supports a redistricting process that focuses on preserving 'communities of 

interest,' such as the Commission's neutral undertaking, which he reaffirmed is 'certainly one 

area where that is a good way to make maps, try to keep people similarly situated together, 

communities together is something that I think is positive." (Id ,r 200.) 

Plaintiffs assert that the "LRC' s process was designed to achieve-and did in fact 

achieve-an extreme partisan gerrymander." (Id. ,r 144.) Plaintiffs assert the Plan was 

intentionally created to maximize Republican advantage in all four congressional districts, not to 

ensure an urban-rural mix. (Id. ,r 190.) Plaintiffs contend that "amplifying representation of rural 

interests at the cost of urban interests" is not a legitimate redistricting consideration, and the 

"purported need" to have rural interests represented in all four districts was "a pretext to unduly 

gerrymander the 2021 Congressional Plan for partisan advantage." (Id. ,r,r 188, 189.) 

Based on the 2021 Congressional Plan, each district contains a minority of non­

Republican voters "that will be perpetually overridden by the Republican majority of voters in 

each district, blocking these disfavored Utahns from electing a candidate of choice to any seat in 

in the congressional delegation." (Id ,r 226.) While congressional plans from previous years had 

contained at least one competitive congressional district, all four districts under the 2021 Plan 

contain a substantial majority of Republican voters. (Id. ,r,r 65, 175, 226, 232.) Notably, Senator 
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Scott Sandall admitted that political considerations affected the Legislature's redistricting 

decisions. (Id. 1151.) He said the LRC "never indicated the legislature was nonpartisan. I don't 

think there was ever any idea or suggestion that the legislative work wouldn't include some 

partisanship." (Id.) 

Some partisanship is inherent in the redistricting process. Here, however, Plaintiffs 

contend that the 2021 Congressional Plan subordinates the voice of Democratic voters and 

entrenches the Republican party in power for the next decade. (Id 1205, 206.) The Plan 

"protects preferred Republican incumbents and draws electoral boundaries to optimize their 

chances of reelection." (Id 1 197.) And it converts "the competitive 4th District into a safe 

Republican district to enhance Republican Representative Burgess Owens' prospects to win 

reelection." (Id 1 198.) 

As a result, on March 17, Plaintiffs, including two organizational plaintiffs-the League 

of Women Voters of Utah and Mormon Women for Ethical Government-and seven individual 

plaintiffs, filed suit, alleging that Defendants violated Plaintiffs' constitutional rights by 

repealing Proposition 4 and adopting the intentionally-gerrymandered 2021 Congressional Plan. 

All Defendants, except for Defendant Lieutenant Governor Deidre Henderson, moved to dismiss 

Plaintiffs' Complaint. 3 

ANALYSIS 

Defendants filed a Motion to Dismiss the action, in its entirety, arguing the Court lacks 

subject matter jurisdiction under Rule 12(b )( 1) of the Utah Rules of Civil Procedure. In addition, 

they move to dismiss each of Plaintiffs' five claims for failure to state a claim for which relief 

can be granted under Rule l 2(b )( 6) of the Utah Rules of Civil Procedure. Essentially, Defendants 

3 
Because Lieutenant Governor Henderson did not join in the Motion, any claims against her are unaffected by this 

Court's ruling. 
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contend that claims of partisan gerrymandering are not justiciable. And, if they are, partisan 

gerrymandering does not violate the Utah Constitution. Many of the issues raised in this case are 

matters of first impression, including whether partisan redistricting/ gerrymandering presents a purely 

political question. 

A motion to dismiss under Rule l 2(b )( 1) of the Utah Rules of Civil Procedure "is 

successful if the plaintiff fails to allege an element necessary for subject matter jurisdiction." Salt 

Lake County v. State, 2020 UT 27, ,r 26,466 PJd 158 (quoting Titus v. Sullivan, 4 F.3d 590, 593 

(8th Cir. 1993)). A motion under Rule 12(b)(6) challenges a plaintiffs' right to relief based on the 

alleged facts. Oakwood Vil/. LLC v. Albertsons, Inc., 2004 UT 101, ,r 8, 104 P.3d 1226 (citation 

omitted). At this stage of the litigation, the Court's "inquiry is concerned solely with the 

sufficiency of the pleadings, and not the underlying merits of the case." Id ,r 8 ( cleaned up). 

I. Defendants' Motion to Dismiss for Lack of Subject Matter Jurisdiction is 
DENIED. This Court Has Jurisdiction to Hear Plaintiffs' Redistricting Claims. 
Plaintiffs' Constitutional Claims are Justiciable. 

Defendants argue that this Court lacks subject matter jurisdiction because Plaintiffs' 

redistricting claims (Counts One through Four) present non justiciable political questions. (Defs.' 

Mot. at 5.) The Court disagrees. 

Under the political question doctrine, a claim is not subject to the Court's review if it 

presents a nonjusticiable political question. See Skokos v. Corradini, 900 P.2d 539, 541 (Utah Ct. 

App. 1995). "The political question doctrine, rooted in the United States Constitution's 

separation-of-powers premise, prevents judicial interference in matters wholly within the control 

and discretion of other branches of government. Preventing such intervention preserves the 

integrity of functions lawfully delegated to political branches of government." Id (cleaned up). 

Political questions are those questions which have been wholly committed to the sole 

discretion of a coordinate branch of government, and those questions which can be resolved only 
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by making "policy choices and value determinations." Japan Whaling Ass 'n v. Am. Cetacean 

Soc'y, 478 U.S. 221,230 (1986). When presented with a purely political question, "the judiciary 

is neither constitutionally empowered nor institutionally competent to furnish an answer." 

Harper v. Hall, 868 S.E.2d 499 (N.C. 2022). In deciding whether a claim presents a 

nonjusticiable political question, the Court must consider two questions: ( 1) whether it 

"involve[es] 'a textually demonstrable constitutional commitment of the issue to a coordinate 

political department[]"or (2) whether there is "a lack of judicially discoverable and manageable 

standards for resolving it."' Matter of Childers-Gray, 2021 UT 13, ,r 64,478 P.3d 96 (quoting 

Baker v. Carr, 369 U.S. 186, 217 (1962)). Defendants contend that Plaintiffs' claims involve 

political questions for both these reasons. For the reasons discussed below, Defendants are 

incorrect on both points. 

A. Redistricting is not exclusively within the province of the Legislature. 

Defendants first assert that Article IX, Section 1 of the Utah Constitution represents a 

"textually demonstrable constitutional commitment" of the redistricting power to the 

Legislature." (Defs.' Mot. at 6.) Article IX, Section 1 states, in relevant part: "the Legislature 

shall divide the state into congressional, legislative, and other districts accordingly." Utah Const. 

art. IX, § I. Defendants argue this provision delegates the responsibility for drawing 

congressional districts to the Legislature, and because no other provision in the Utah Constitution 

confers redistricting authority on any other branch or to the people, redistricting authority rests 

exclusively with the Legislature and is exempt from judicial review. (Defs.' Mot. at 7.) 

The Utah Constitution does give the Legislature authority to "divide the state into 

congressional, legislative and other districts," but nothing in the Utah Constitution restricts that 

power to the Legislature or states that such power is exclusively within the province of the 
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Legislature. Even a cursory analysis reveals that the redistricting power is not exercised solely by 

the Legislature. While redistricting is primarily a legislative function, the governor and the 

people also exercise some degree of redistricting power. Redistricting laws and maps are 

submitted to the governor for veto like any other law under Article VII, Section 8 of the Utah 

Constitution. In addition, the Utah Constitution makes clear that "[ a ]11 political power is inherent 

in the people." Utah Const. art. I, § 2. In line with this authority, Utah's citizens have historically 

exercised power over redistricting through initiatives and referendums, including Proposition 4. 

See also Parkinson v. Watson, 291 P.2d 400,403 (Utah 1955) (describing redistricting 

referendum proposing a constitutional amendment, which was submitted to the people in 1954 

after the Legislature failed to reach a compromise regarding congressional district 

apportionment). And in the past, independent citizen redistricting committees have conducted 

redistricting. See 1965 Utah Laws, H.B. No. 8, Section 4, eff. May 11, 1965. At a minimum, 

because the executive branch and the people share in the redistricting power, both under the Utah 

Constitution and historically, this Court concludes that redistricting power is not solely 

committed to the Legislature. 

Further, the constitutionality of legislative action is not beyond judicial review. Courts 

regularly review legislative acts for constitutionality. The United States Supreme Court in 

Marbury v. Madison famously stated that reviewing statutes to determine if they are 

constitutional is "the very essence of judicial duty" under our constitutional form of government. 

5 U.S. (1 Cranch) 137, 178, 2 L.Ed. 60 (1803). In fact, "[i]t is emphatically the province and 

duty of the judicial department to say what the law is." Id at 177. Courts have a duty to review 

acts of the Legislature to determine whether they are constitutional. Matheson v. Ferry, 641 P .2d 

674,680 (Utah 1982) (stating courts cannot "shirk [their] duty to find an act of the Legislature 
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unconstitutional when it clearly appears that it conflicts with some provision of our 

Constitution."); see also Skokos, 900 P.2d at 541 ("If a claim involves the interpretation of a 

statute or questions the constitutionality of a particular political policy, courts are acting within 

their authority in scrutinizing such claims."). Courts also cannot "simply shirk" their duty by 

finding a claim nonjusticiable, merely because the case involves "significant political overtones." 

Matter of Childers-Gray, 2021 UT 13,167 (quoting Japan Whaling Ass'n, 478 U.S. at 230). 

Were it otherwise, the legislature would be the sole judge of whether its actions are 

constitutional, which is inconsistent with our Constitution, separation of powers, and 

longstanding principles of judicial review. See, e.g., Matheson, 641 P.2d at 680; Marbury, 5 U.S. 

at 178; see also Ritchie v. Richards, 14 Utah 345, 47 P. 670, 675 (1896) (Batch, J., concurring) 

("[t]he power to declare what the law shall be is legislative. The power to declare what is the law 

is judicial."). 

Other constitutional provisions designate various duties to the Legislature-e.g., the 

compensation of state and local officers in art. VII, § 18; public education in art. X, § 2; and gun 

regulation in art. I, § 6-but that does not mean that the Legislature's power in those areas is 

beyond judicial review. For example, in the case of public education, the Utah Supreme Court 

has held: 

[t]he legislature has plenary authority to create laws that provide for the establishment and 
maintenance of the Utah public education system. . . . However, its authority is not 
unlimited. The legislature, for instance, cannot establish schools and programs that are not 
open to all the children of Utah or free from sectarian control ... for such would be a 
violation of ... the Utah Constitution. 

Utah Sch. Bds. Ass 'n v. Utah State Bd. of Educ., 2001 UT 2, 1 14, 17 P .3d 1125. Even though the 

Utah Constitution explicitly grants authority over education to the Legislature, that authority 

must be exercised in a manner consistent with the Utah Constitution. 
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This principle equally applies to redistricting. As Defendants' counsel acknowledged 

during oral argument, the Legislature is bound to follow the United States and Utah 

Constitutions when engaging in the redistricting process. And outside the context of this 

litigation, Defendants have acknowledged that "[t]he redistricting process is subject to the legal 

parameters established by the United States and the Utah Constitutions, state and federal laws, 

and caselaw. "4 Given these acknowledgements, it follows that "the mere fact that responsibility 

for reapportionment is committed to the [Legislature] does not mean that the [Legislature's] 

decisions in carrying out its responsibility are fully immunized from any judicial review." 

Harper, 868 S.E.2d at 534. That proposition would be wholly inconsistent with this Court's 

obligation to enforce the provisions of the Utah Constitution. See Matheson, 641 P .2d at 680. 

In addition, the Utah Supreme Court has previously reviewed the Utah Legislature's 

redistricting actions. In Parkinson, the plaintiffs challenged the Legislature's redistricting act 

alleging that it created districts with vastly unequal populations. Parkinson, 291 P.2d at 401. In 

its decision, the Utah Supreme Court initially expressed reluctance to interfere with the 

Legislature's redistricting actions given the importance that the three branches of governmen! 

remain separate. See id at 403. The Utah Supreme Court, however, did not dismiss the claim as a 

nonjusticiable political question. Id. at 400. Instead, it engaged in judicial review and reviewed 

the map for constitutionality, ultimately determining that congressional districts with unequal 

populations were not unconstitutional. 

Notably, after previously reviewing partisan gerrymandering cases, the United States 

Supreme Court, in a 5 - 4 decision, recently concluded that such claims are nonjusticiable in 

4 Plaintiffs cited this quote from a report by Utah State Legislature on Utah's redistricting in 2001. Office of 
Legislative Research and General Counsel, 200 I Redistricting in Utah (Jan. 2022), 
le.utah.gov/documents/redistricting/redist.htm (last accessed May 25, 2022). The Court takes judicial notice of the 
report pursuant to Utah Rules of Evidence 20 I (b )(2). 

14 
App. 089

Case 2023AP001399 Appendix to Petition for an Original Action Filed 08-02-2023 Page 89 of 206



federal courts. Rucho v. Common Cause, 139 S.Ct. 2484, 2506 (2019). While the United States 

Supreme Court has backed away from evaluating redistricting claims, it does not follow that 

such claims are nonjusticiable in Utah courts for several reasons. First and foremost, the Rucho 

Court specifically stated: "Our conclusion does not condone excessive partisan gerrymandering. 

Nor does our conclusion condemn complaints about districting to echo into a void .... Provisions 

in state statutes and state constitutions can provide standards and guidance for state courts to 

apply." Id at 2507. 

Utah courts also are not bound by the same justiciability requirements as federal courts 

under Article III. Several Utah cases have noted that, on matters like standing and justiciability, a 

lesser standard may apply. See, e.g., Laws v. Grayeyes, 2021 UT 59, ,r 77, 498 P.3d 410 (Pearce, 

J., concurring); Gregory v. Shurtleff, 2013 UT 18, ,r 12, 299 P.3d 1098; Brown v. Div. of Water 

Rts. of Dep't of Nat. Res., 2010 UT 14, ,r,r 17-18, 228 P.3d 747; Jenkins v. Swan, 675 P.2d 1145, 

1149 (Utah 1983). 

Utah courts at times decline to merely follow and apply federal interpretations of 

constitutional issues. S. Salt Lake City v. Maese, 2019 UT 58, ,r 27, 450 P.3d 1092. They "do not 

presume that federal court interpretations of federal constitutional provisions control the meaning 

of identical provisions in the Utah Constitution." State v. Briggs, 2008 UT 83, ,r 24, 199 P.3d 

93 5. They do not merely presume that federal construction of similar language is correct, State v. 

Tiedemann, 2007 UT 49, ,r 37, 162 P.3d 1106. And they recognize that federal standards are 

sometimes "based on different constitutional language and different interpretative case law." 

Jensen ex rel. Jensen v. Cunningham, 2011 UT 17, ,r 45. Utah courts have also interpreted the 

Utah constitution to provide more protection than its federal counterpart when federal law was an 

"inadequate safeguard" of state constitutional rights. Tiedmann, 2007 UT 49, ,r,r 33, 42-44. 
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While the Rucho majority decision conclusively resolved the issue justiciability for 

federal courts, given the split in the decision and the dissent authored by Justice Kagan, the issue 

was clearly not that cut and dry, even for the federal courts. Justice Kagan wrote that most 

members of the Supreme Court agree that partisan gerrymandering is unconstitutional. And four 

of the nine justices agreed that partisan gerrymandering is justiciable, judicially manageable 

standards exist, and the dissent discussed tests that exist and have been applied by the federal 

courts. Rucho v. Common Cause, 139 S. Ct. at 2509-2525 (Kagan, J., dissenting) (stating, in 

reference to the majority opinion, "For the first time ever, this Court refuses to remedy a 

constitutional violation because it thinks it is beyond judicial capabilities."). Federal caselaw 

may prove helpful in this case as the litigation proceeds, but the majority's holding in Rucho -

that partisan gerrymandering is not justiciable - is not binding on this Court and this Court 

declines to follow it. 

B. Judicially discoverable and manageable standards exist. 

Defendants argue that the Court lacks jurisdiction because there are no judicially 

discoverable or manageable standards for resolving redistricting claims because redistricting is a 

purely political exercise, based entirely on the Legislature's consideration and weighing of 

competing policy interests in deciding where to draw boundary lines. (Defs.' Mot. at 10.) The 

Court disagrees. 

Plaintiffs' Complaint challenges the constitutionality of the 2021 Congressional Plan and 

the Utah Legislature's action. Determining whether the 2021 Congressional Plan violates the 

Utah Constitution involves no "policy determinations for which judicially manageable standards 

are lacking." Baker, 369 U.S. at 226. Instead, it involves legal determinations, the standards for 

which are provided both in the Utah Constitution and in caselaw. Utah courts have previously 
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addressed the Free Elections, Uniform Operation of Laws, Freedom of Speech and Association 

and the Right to Vote clauses of the Utah Constitution and, for some clauses, there are well­

developed standards that have been applied by Utah courts in various scenarios. 5 And Utah 

courts are regularly asked to address issues of first impression, to interpret constitutional 

provisions and statutes for the first time and to apply established constitutional principles to new 

legal questions and factual contexts. 6 There is no reason why this Court cannot do the same here. 

In reviewing Plaintiffs' redistricting claims, the Court will simply be engaging in the 

well-established judicial practice of interpreting the Utah Constitution and applying the law to 

the facts. The Utah Supreme Court has stated that "the Utah Constitution enshrines principles, 

not application of those principles," and it is the court's duty to determine "what principle the 

constitution encapsulates and how that principle should apply." Maese, 2019 UT 58,170 n. 23. 

In applying constitutional principles to new types of claims, the Court uses "traditional methods 

of constitutional analysis," which starts with analyzing the plain language of the constitution and 

taking into consideration "historical and textual evidence, sister state law, and policy arguments 

in the form of economic and sociological materials to assist us in arriving at a proper 

5 While the constitutional provisions Plaintiffs cite have never been applied by Utah courts for redistricting claims, 
they have been applied in a variety of other contexts. The following are examples, not an exhaustive list. The Utah 
Supreme Court has applied Article I, Section 17 of the Utah Constitution (Free Elections Clause, Plaintiffs' Count 
One) while analyzing the right of a political candidate to appear on a party's ticket. Anderson v. Cook, I 02 Utah 
265, 130 P.2d 278,285 (1942). It has applied Sections 2 and 24 of Article I (Unifonn Operation of Laws, Count 
Two) in the context of a citizen initiative. Gallivan v. Walker, 2002 UT 89, 54 P.3d 1069. It has applied Sections I 
and 15 of Article I in an obscenity case. American Bush v. City of South Salt lake, 2006 UT 40, 140 P.3d 1235. And 
the Utah Supreme Court has applied Article IV, Section 2 in a case in which a prison inmate challenged a residency 
requirement in registering to vote. Dodge v. Evans, 7 I 6 P.2d 270, 273 (Utah 1985). 

6 For example, in State v. Roberts, the Utah Supreme Court applied the Utah Constitution to determine whether a 
reasonable expectation of privacy exists for electronic files shared in a "peer-to-peer file sharing network." 2015 UT 
24, ~ 1,345 P.3d 1226. See also State v. limb, 581 P.2d 142, 144 (Utah 1978) (addressing automobile exception); 
Dexter v. Bosko, 2008 UT 29, ~ 19 (unnecessary rigor provision applied to seatbelts); State v. James, 858 P.2d 1012, 
1017 (Utah a. App. 1993) (due process applied to video recorded interrogations). 
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interpretation of the provision in question." Soc'y ofSeparationists, Inc. v. Whitehead, 870 P.2d 

916, 921, n.6 (Utah 1993). 

In addition, in addressing redistricting, Utah's court are not withoutjudicially­

discoverable or manageable standards. Rucho specifically recognized that "provisions in state 

statutes and state constitutions can provide standards and guidance for state courts to apply." 

Rucho v. Common Cause, 139 S. Ct. at 2507. Here, the people of Utah passed Proposition 4, 

which codified into law the people's will to apply traditional redistricting criteria in 

congressional districting. See supra pp. 3-4. Other state courts have addressed claims involving 

partisan gerrymandering. In fact, seven state courts in North Carolina, Pennsylvania, Florida, 

Ohio, Maryland, New York, and Alaska have concluded that partisan gerrymandering claims are 

cognizable under their respective state constitutions. 7 Some have set forth criteria and factors that 

may be considered in such analyses. See, e.g., League of Women Voters v. Commonwealth, 645 

Pa. 1, 118-21 (Pa. 2018) ( discussing consideration of traditional redistricting criteria, including 

contiguity, compactness, and respect for political subdivisions, and establishing "neutral 

benchmarks" for evaluating gerrymandering claims). Federal courts have applied various tests to 

address partisan gerrymandering. See, e.g., Rucho, 139 S. Ct. at 2516 (Kagan, J., dissenting) 

( discussing application of a three-part test, including consideration of intent, effects, and 

causation, and discussing generally other tests previously applied). Utah courts have historically 

relied on case law from other state and federal courts in addressing questions that arise under 

Utah law. See, e.g., Am. Bush, 2006 UT 40,, 11; Ritchie v. Richards, 47 P. 670, 677-79 (1896). 

7 See Harper, 868 S.E.2d at 558-60; League of Women Voters v. Commonwealth, 645 Pa. I, 128 (Pa. 2018); League 
of Women Voters of Fla. v. Detzner, 172 So. 3d 363, 371-72 (Fla. 2015); Adams v. DeWine, 2022 WL 129092 at *1-
2 (Ohio Jan. 14, 2022); Szeliga v. Lamone, Nos. C-02-cv-21-00 I 816 & C-02-CV-21-001773 at 93-94 (Anne 
Arundel Cnty. Cir. Ct. Mar. 25, 2022), https://redistricting.lls.edu/wp-content/uploads/MDSzeliga-20220325-order­
granting-relief.pdf; Harkenrider v. Hochul, No. 60, 2022 WL 1236822 (N.Y. Apr. 27, 2022); In the Matter of the 
2021 Redistricting Cases, S-18419 (Alaska May 24, 2022) (applying Kenai Peninsula Borough v. State, 743 P.2d 
1352, 1371 (Alaska 1987)) (opinion forthcoming). 

18 
App. 093

Case 2023AP001399 Appendix to Petition for an Original Action Filed 08-02-2023 Page 93 of 206



This Court can do the same here, taking into consideration material differences in our 

constitutions and state laws. 

This case is in the beginning stages. The parties have not conducted discovery. No 

evidence has been presented and the parties have not yet presented their positions regarding 

appropriate tests or criteria that should be considered and applied. As this case proceeds through 

litigation and with specific input from both parties, this Court can determine what criteria or 

factors should be considered in this case, under Utah law. See Harper, 868 S.E.2d at 547-48 

(stating specific standards for evaluating state legislative apportionment schemes should be 

developed in the context of actual litigation); accord Reynolds v. Sims, 377 U.S. 533, 578 (1964) 

("What is marginally permissible in one [case] may be unsatisfactory in another, depending on 

the particular circumstances of the case. Developing a body of doctrine on a case-by-case basis 

appears to us to provide the most satisfactory means of arriving at detailed constitutional 

requirements in the area of ... apportionment."). 

Utah courts, including this one, recognize the separation of powers. To be clear, this 

Court will not review the Legislature's legitimate weighing of policy interests. The judiciary is 

not a political branch of government; policy determinations are for the Legislature to decide. As 

the Utah Supreme Court has stated, "[i]t is a rule of universal acceptance that the wisdom or 

desirability of legislation is in no wise for the courts to consider. Whether an act be ill advised or 

unfortunate, if it should be, does not give rise to an appeal from the legislature to the courts." 

Parkinson, 291 P.2d at 403. However, even in cases involving political issues, the Court is bound 

to review the Legislature's actions, not to weigh in on policy matters, but to determine whether 

there has been a constitutional violation. Matheson, 641 P.2d at 680. 
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Judicial review of legislative action to determine constitutionality does not derogate from 

the primacy of the state legislature's role in redistricting. However, because redistricting is not 

wholly within the control of the Legislature, the constitutional claims presented here are not 

political questions, and because judicially discoverable and manageable standards exist to review 

constitutional challenges and redistricting claims, the Court concludes that it has jurisdiction in 

this case to review the Legislature's actions to determine if they are constitutional. 

Therefore, Defendants' Motion to Dismiss for lack of subject matter jurisdiction under 

Rule 12(b)(l) is DENIED. 

II. Defendants' Motion to Dismiss the Committee and Individual Defendants is 
DENIED. 

Defendants move to dismiss Defendants Utah Legislative Redistricting Committee, 

Senator Scott Sandall, Senator J. Stuart Adams, and Representative Brad Wilson (collectively, 

Committee and Individual Defendants). (Defs.' Mot. at 14.) Defendants' Motion is based on two 

arguments. First, they argue that the Committee and Individual Defendants are immune from suit 

based on claims related to their actions as legislators. Second, the Committee and Individual 

Defendants assert they are unable to provide Plaintiffs' requested relief, and as such, should be 

dismissed. (Id.). 

Regarding immunity, the Committee and Individual Defendants are correct that Utah law 

grants them immunity from certain lawsuits. However, that grant of immunity does not make 

them immune to all claims. To the contrary, Utah law only grants legislators immunity from 

claims of defamation related to their actions as legislators. Utah has adopted the common law 

legislative immunity and legislative privilege doctrines through its Speech or Debate Clause, 8 

8 Utah's Speech or Debate Clause states: "[m]embers of the Legislature, in all cases except treason, felony or breach 
of the peace, shall be privileged from arrest during each session of the Legislature, for fifteen days next preceding 
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which Utah courts interpret as providing legislative immunity only from defamation liability. See 

Riddle v. Perry, 2002 UT 10, ,r 10, 40 P.3d 1128. In Riddle, the Utah Supreme Court declined to 

provide absolute legislative immunity in all instances. It explained that the policy consideration 

behind the legislative immunity doctrine is "the importance of full and candid speech by 

legislators, even at the possible expense of an individual's right to be free from defamation." Id. 

,r 8. Here, Plaintiffs are not seeking relief from defamation. Under this limited view of legislative 

immunity ,9 the Committee and the Legislative Defendants are not immune. 

The Committee and Individual Defendants also assert that they cannot provide the relief 

requested and that any order from this Court directed at them "would blatantly violate the 

separation of powers." (Reply at 15.) The Committee's and Individual Defendants' argument on 

this point is less than two pages. They do not cite any authority, legal or otherwise, to support 

that the Committee and the Defendants cannot provide any relief requested or that any order 

from the Court, directed at them, would violate the separation of powers. 10 Such unsupported 

arguments are insufficient to satisfy Defendants' burden on a motion to dismiss. See Bank of Am. 

v. Adamson, 2017 UT 2, ,r 13,391 P.3d 196 ("A party must cite the legal authority on which its 

each session, and in returning therefrom; and for words used in any speech or debate in either house, they shall not 
be questioned in any other place." Utah Const. art. VI,§ 8. 

9 The Riddle Court explained the limits of the Utah's legislative immunity doctrine: 

In detennining the contours of the legislative proceeding privilege, we adopt the privilege as set 
forth in section 590A of the Restatement (Second) of Torts: "A witness is absolutely privileged to 
publish defamatory matter as part of a legislative proceeding in which he [or she] is testifying or in 
communications preliminary to the proceeding, if the matter has some relation to the proceeding." 

Id 1 11 (alteration in original). 

10 Notably, Utah courts have allowed lawsuits against individual legislators to proceed. See, e.g., Matheson v. Ferry, 
657 P.2d 240, 244 (Utah 1982); Jenkins v. State, 585 P.2d 442, 443 (Utah 1978); Rampton v. Barlow, 23 Utah 2d 
383,384,464 P.2d 378 (1970); Romney v. Barlow, 24 Utah 2d 226,227,469 P.2d 4497 (1970). This Court is not 
aware of any legal authority, either at the state or federal level, that prohibits all lawsuits naming legislators. If any 
legal precedent exists to justify the dismissal of any defendant, it is incumbent on the moving party to present that 
authority to the Court. 
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argument is based and then provide reasoned analysis of how that authority should apply in the 

particular case."). While Defendants certainly raise important issues that the parties and this 

Court will consider as this case proceeds, 11 the arguments made at this stage are simply 

insufficient to justify dismissing the Committee and the Individual Defendants. See Gardiner v. 

Anderson, 2018 UT App 167,121 n.14, 436 P.3d 237 ("[I]t is not the district court's burden to 

research and develop arguments for a moving party."). 

Regarding the Committee and Legislative Defendants' separation of powers argument, 

the Court has a duty to review the Legislature's acts if it appears they conflict with the Utah 

Constitution. Matheson, 657 P.2d at 244. Indeed, to hold otherwise would make the Legislature 

the ultimate arbiter of what is constitutional, which would in fact violate the separation of powers 

principle by intruding on this Court's constitutional role. See id. At this stage, it appears this 

Court can give Plaintiffs at least some of the relief requested without intruding on the 

Legislature's powers, which is sufficient to defeat Defendants' Motion to Dismiss. 

Defendants' Motion to Dismiss the Committee and the Legislative Defendants is 

DENIED. 

III. Defendants' Motion to Dismiss Counts One through Four is DENIED; 
Defendants' Motion to Dismiss Count Five is GRANTED. 

Defendants' move to dismiss each of Plaintiffs' four constitutional challenges to 

the 2021 Congressional Plan asserting that Utah's Constitution, and specifically the Free 

Elections Clause, Equal Protection Clause, Free Speech and Association Clause and the 

Right to Vote Clause, does not expressly prohibit partisan gerrymandering. Defendants 

tt The precise relief that Plaintiffs seek and might be entitled to is not entirely clear at this stage of the litigation. 
Thus, any ruling the Court could make would be merely advisory and the Court declines to do so. Salt lake County 
v. State, 2020 UT 27, 136, 466 P.3d 158 ("(W]e do not issue advisory opinions."). The Court recognizes, however, 
that the issues raised by Defendants are legitimate questions that the Court will address if and when the issues are 
fully ripe and briefed. 

22 
App. 097

Case 2023AP001399 Appendix to Petition for an Original Action Filed 08-02-2023 Page 97 of 206



take the position that these provisions should be interpreted narrowly to protect only every 

citizen's right to cast a vote in an election. Nothing more. They argue generally that the 

2021 Congressional Plan does not prohibit any citizen from voting in an election. New 

boundary lines do not prohibit each citizen from physically casting a vote or from freely 

speaking and associating with like-minded voters on political issues. Further, they argue 

that the Utah Constitution does not guarantee "equal voting power," a vote that is politically 

"equal in its influence," any political success, or a beneficial political outcome. In addition, 

Defendants move to dismiss Plaintiffs' fifth claim, asserting that the Utah Constitution 

does not prohibit the Legislature from either amending or repealing the Utah Independent 

Redistricting Commission and Standards Act, Title 20A, Chapter 19, of the Utah Code, 

which is the law that went into effect with the successful passage of Proposition 4. 

Defendants' motion is made under Rule 12(b)(6) of the Utah Rules of Civil 

Procedure, asserting that Plaintiffs have failed to state a claim under the Utah Constitution. 

"The purpose of a rule l 2(b )( 6) motion is to challenge the formal sufficiency of the 
claim for relief, not to establish the facts or resolve the merits of a case." Van 
Leeuwen v. Bank of Am. NA, 2016 UT App 212, 16,387 P.3d 521 (cleaned up). 
Accordingly, "dismissal is justified only when the allegations of the complaint 
clearly demonstrate that the plaintiff does not have a claim." Id. ( cleaned up). 

Pioneer Homeowners Ass'n v. TaxHawk Inc., 2019 UT App 213,119,457 P.3d 393, cert. 

denied sub nom., Pioneer Home v. TaxHawk, Inc., 466 P.3d 1073 (Utah 2020) (emphasis added). 

The Court's review of Defendant's Motion at this stage is limited to considering only "the legal 

viability of a plaintiffs underlying claim as presented in the pleadings." Lewis v. U.S. Bank Tr. 

NA, 2020 UT App 55, 19, 463 P.3d 694, 697 (internal quotation marks excluded). 

Each of Plaintiffs' claims is based on the Utah Constitution. Constitutional interpretation 

starts with evaluating the plain text to determine "the meaning of the text as understood when it 
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was adopted." S. Salt Lake City v. Maese, 2019 UT 58,118,450 P.3d 1092 (discussing generally 

process of constitutional interpretation). "The goal of this analysis is to discern the intent 12 and 

purpose of both the drafters of our constitution and, more importantly, the citizens who voted it 

into effect." Am. Bush v. City ofS. Salt Lake, 2006 UT 40, 1 12, 140 P.3d 1235. "While we first 

look to the text's plain meaning, we recognize that constitutional language is to be read not as 

barren words found in a dictionary but as symbols of historic experience illumined by the 

presuppositions of those who employed them." Id 110. The Court's focus is on "how the words 

of the document would have been understood by a competent and reasonable speaker of the 

language at the time of the document's enactment." Patterson v. State of Utah, 2021 UT 52,191, 

405 P.3d 92. 

In addition to analyzing the text, prior caselaw guides us to analyze "historical evidence 

of the state of the law when it was drafted, and Utah's particular traditions at the time of 

drafting."' Maese, 2019 UT 58, 1 18 ( quoting Am. Bush, 2006 UT 40, 1 12). The language of the 

text, in certain circumstances, may begin and end the analysis. However, "[w]here doubt exists 

about the constitution's meaning, we can and should consider all relevant materials. Often that 

will require a deep immersion in the shared linguistic, political, and legal presuppositions and 

understandings of the ratification era." Maese, 2019 UT 58, 1 23 ( cleaned up) ( explaining merely 

"asserting one, likely true, fact about Utah history and letting the historical analysis flow from 

that single fact is not a recipe for sound constitutional interpretation."). 13 The Court may also 

12 The Utah Supreme Court has explained that "[w]hile we have at times used language of 'intent' in discussing our 
constitutional interpretation analysis, our focus is on the objective original public meaning of the text, not the intent 
of those who wrote it. Evidence of framers' intent can inform our understanding of the text's meaning, but it is only 
a means to this end, not an end in itself." Maese, 2019 UT 58, ~ 59 n.6. 

13 In interpreting the Utah Constitution, "we consider all relevant factors, including the language, other provisions in 
the constitution that may bear on the matter, historical materials, and policy. Our primary search is for intent and 
purpose. Consistent with this view, this court has a very long history of interpreting constitutional provisions in light 
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consider caselaw from sister states, with similar provisions made contemporaneously to the 

framing/ratification of Utah's Constitution, and federal caselaw interpreting similar provisions 

from the United States Constitution. Am. Bush, 2006 UT 40, ,r 11. 

Both parties have provided to the Court some relevant material to support their 

competing interpretations of the Utah Constitution, of which this Court may take judicial notice 

of under Rule 201 of the Utah Rules of Evidence. At this stage, the Court cannot consider factual 

matters outside the pleadings on a motion to dismiss without converting the motion into to one 

for summary judgment. Utah R. Civ. P. 12(b); Oakwood Vil!. LLC v. Albertsons, Inc., 2004 UT 

101, ~ 12, 104 P.3d 1226. Neither party has made such a request. Therefore, at this stage, the 

Court need only decide whether Plaintiffs have stated a claim, not whether Plaintiffs will succeed 

on those claims. Because each claim involves separate legal issues, the Court addresses each 

individually below. 

a. Plaintiffs Sufficiently State a Claim under the Free Elections Clause (Count 
One). 

Defendants assert that Plaintiffs have failed to, and cannot, state a claim under the Free 

Elections Clause. Defendants argue the plain language of the Free Elections Clause does not 

expressly prohibit partisan gerrymandering and that it guarantees only "the freedom to cast a 

vote without interference from civil or military power." (Defs.' Reply at 17 (emphasis added).) 

The Court disagrees. 

The Free Elections Clause states: "All elections shall be free, and no power, civil or 

military, shall at any time interfere to prevent the free exercise of the right of suffrage." Utah 

of their historical background and the then-contemporary understanding of what they were to accomplish. This case, 
like many others, proves the wisdom of the axiom that '[a] page of history is worth a volume of logic.'"' S. Salt Lake 
City v. Maese, 2019 UT 58, ,J 23, 450 P.3d 1092, I 098 ( discussing and quoting Society of Separationists v. 
Whitehead, 870 P.2d 916, 920-21, and n. 6 (Utah 1993)). 
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Const. art. I, § I 7. Defendants argue that this Court must interpret the provision as a whole, 

arguing that the second clause, which states that "no power, civil or military, shall at any time 

interfere to prevent the free exercise of the right of suffrage," necessarily modifies or limits the 

first. (Defs.' Reply at I 7.) The Court rejects this interpretation. 

1. The Plain Meaning of "All elections shall be free. " 

There are two express rights guaranteed by the Free Elections Clause, not just one. First 

and foremost, "all elections shall be free." The second, "no power, civil or military, shall at any 

time interfere to prevent the free exercise of the right of suffrage." The clause is constructed as a 

compound sentence, separating two independent clauses by the conjunction "and." This sentence 

construction supports that these two clauses are to be given equal value. Nothing in the 

construction or choice of conjunction suggests to this Court that the second independent clause 

was intended to limit the first. Defendants also provide no authority, legal or otherwise, to 

support such interpretation. 

What did the term "all elections shall be free" mean to the people of Utah in I 895, when 

the Utah Constitution was adopted? There is little historical information on Utah's Free Elections 

Clause. While the Clause was discussed during the Proceedings and Debates of the Convention 

Assembled to Adopt a Constitution for State of Utah, in Mar. 25, 1895, 14 the discussion provides 

no guidance as to what the clause was intended to protect or how to interpret the key words. The 

reported transcript of the proceedings reflects that the Free Elections Clause was passed with no 

debate. One modification was made to the final text. As originally proposed, the Free Elections 

Clause stated that "[a]ll elections shall be free and equal." A successful motion was made to 

remove "equal," but with no discussion. Defendants argue the removal is significant, revealing 

14 Found at le.utah.gov/documents/conconv/22.htm ("Convention Proceedings"). 
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the drafter's intent to not guarantee "voting power." (Defs.' Mot. at 21, n.16.) Plaintiffs, on the 

other hand, argue that "equal" was removed because it was "superfluous," because the term 

"free," as defined in 1891, already contained an equality component. (Pis' Opp'n at 26.) Neither 

party, however, provided any authority to support their respective arguments. 15 And the debate 

regarding this clause is of little assistance. 

There are no early Utah common law cases discussing the Free Elections Clause. There 

are no Utah cases from any time period defining the term "elections." Notably, neither party 

focused on this term nor provided a definition or any legal analysis of it.16 The meaning of the 

term "elections," however, is critical to this analysis and critical to interpreting this clause. 

An "election" is defined by Merriam-Webster as the "act or process of electing." 

Election, Merriam-Webster, https://www.merriam-webster.com/dictionary/elections (noting first 

known use of this term, with this definition, was the 13th century). To "elect" is "to select by vote 

for an office, position or membership." Elect, Merriam-Webster, https://www.merriam­

webster.com/dictionary/elect. Other dictionary sources define the term similarly: "An election is 

a process in which people vote to choose a person or group of people to hold an official 

position." Election, (noun), Collins Dictionary, 

https://www.collinsdictionary.com/us/dictionary/english/election. 17 

15 The Court agrees with Defendants that the removal means something. But there is insufficient historical 
information before the Court to determine what was intended by the removal. The Court need not determine why it 
was removed; instead, the Court focuses on interpreting the clause as it is written. 

16 Notably, neither party provided a definition of"elections." Both parties focused primarily on and provided 
definitions for the word "free." Based on the Court's analysis, the definition of"elections" does not appear to have 
changed over time and it does not appear to be subject to widely different interpretations. This Court is not a 
linguistics expert and did not undertake independent scientific research, but it did resort to standard dictionary 
definitions to assist in interpreting the plain language of the Free Elections Clause. See generally State v. Rasabout, 
356 P.3d 1258 (2015) (discussing generally interpretation methods under Utah law). 

17 "Election (noun), the act or process of choosing someone for a public office by voting." Election, Britannica 
Dictionary, https://www.britannica.com/dictionary/election. An "election" is "the process of choosing a person or a 
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"Election" also means the "right, power, or privilege of making a choice." Election, Merriam­

Webster, https://www.merriam-webster.com/dictionary/elections. Similar definitions were used 

in the late 1800s. See e.g., State v. Hirsch, 18 125 Ind. 207, 24 N.E. 1062, 1063 (1890) (discussing 

various definitions of "election" and stating it "is not limited in its definition and meaning to 

the act or process of choosing a person for a public office by a vote of the qualified electors at 

the time, place, and manner prescribed by law."). 

The term "free" as defined in the 1891 Black's Law Dictionary means: "[u]nconstrained; 

having power to follow the dictates of his own will;" "[e]njoying full civic rights;" and "[n]ot 

despotic; assuring liberty; 19 defending individual rights against encroachment by any person or 

class; instituted by a free people; said of governments, institutions, etc." Free, Black's Law 

Dictionary, 15' ed. 1891. (Pis.' Opp'n at 26-29; Defs.' Reply at 16-20). "Free" was also defined 

as "[o]pen to all citizens alike[.]" Free, Anderson, Dictionary of Law, 1889. 

Two notable terms justify further analysis. First, "unconstrained" means "not held back 

or constrained." Unconstrained, Merriam-Webster, https://www.merriam­

webster.com/dictionary/unconstrained (noting definition first used in the 14th century). 

"Constrained" means "to force by imposed stricture, restriction or limitation;" "to force or 

produce in an unnatural or strained manner." Constrained, Merriam-Webster, 

group of people for a position, especially a political position, by voting." Election (noun), Oxford Learner's 
Dictionaries, https://www.oxfordlearnersdictionaries.com/us/definition/english/election. 

18 In State v. Hirsch, 125 Ind. 207, 24 N.E. 1062, 1063 (Ind. 1890), the Indiana Supreme Court analyzed the 
meaning of the term "elections" to interpret a state statute prohibiting liquor sales on "election day." Notably, the 
Court recognized that "[u]nder our fonn of government we have a well-defined system of choosing or electing 
officers, regulated by law." Id 

19 "Liberty" is defined as ''the quality or state of being free; the power to do as one pleases; freedom from physical 
restraint; freedom from arbitrary or despotic control; the positive enjoyment or various social, political, or economic 
rights and privileges; the power of choice." Liberty, Merriam-Webster Dictionary, https://www.merriam­
webster.com/dictionary/liberty (noting the definition has been used since the Wh century). 
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https://www.merriam-webster.com/dictionary/constrain (noting definition used in the 14th 

century). 

Second, "despotic" means "of, or relating to, or characteristic of a despot// a despotic 

government." Despotic, Merriam-Webster Dictionary, https:/ /www.merriam­

webster.com/dictionary/despotic#h 1 (noting this term, with this definition, was first used in 

1604). "Despot" in turn means "a ruler with absolute power and authority; one exercising power 

tyrannically; a person exercising absolute power in a brutal or oppressive way." Despot, 

Merriam-Webster Dictionary, https://www.merriam-webster.com/dictionary/despot (noting this 

definition came into being with the beginning of democracy at the end of the 18th century). The 

United States Supreme Court in 1866 explained what it means to be despotic: "In a despotism the 

autocrat is unrestricted in the means he may use for the defence of his authority against the 

opposition of his own subjects or others; and that is what makes him a despot." Ex parte 

Milligan, 71 U.S. 2, 81, 18 L. Ed. 281 (1866). 

The first clause "all elections shall be free" guarantees to Utah's citizens an election 

process that is free from despotic and tyrannical government control and manipulation. A "free 

election" involves an unconstrained process, that does not "produce" results "in an unnatural or 

strained manner." And it prohibits governmental manipulation of the election process to either 

ensure continued control or to attain an electoral advantage. This right given to Utah citizens, 

necessarily imposes a limit on the legislature's authority when overseeing the election process. 

The second clause specifically provides that "no power, civil or military, shall at any time 

interfere to prevent the free exercise of the right of suffrage." Utah Const. Art. I, § 17. This 

portion of the clause prohibits a civil or military power from interfering with the free exercise of 

the right of suffrage. It does not, however, expressly preclude a governmental power, like the 
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legislature, from providing "by law for the conduct of elections, and the means of voting, and the 

methods of selecting nominees." Anderson v. Cook, 102 Utah 265, 130 P .2d 278, 285 (1942). 

Anderson v. Cook is the only Utah case discussing the Free Elections Clause. In 

Anderson, a potential candidate submitted a petition to appear on a primary election ballot, but 

the acting county clerk refused to certify the nomination of the candidate for the primary 

election. Id at 280. In affirming the county clerk's decision, the Anderson Court concluded that 

the petition was not timely filed, that the political party could not designate a candidate without 

an effective petition, and that the primary election laws did not provide for a "write in" candidate 

(while noting that general election laws did). Id at 281-82. The candidate argued to deny him the 

right to appear on the ballot would violate the Free Elections Clause. Id at 285. The Anderson 

Court did not fully interpret or analyze the clause. More importantly, it did not conclude that the 

Free Elections Clause did not apply to the issues presented. Rather, it held: 

While this provision guarantees the qualified elector the free exercise of 
his right of suffrage, it does not guarantee any person the unqualified right 
to appear as a candidate upon the ticket of any political party. It cannot be 
construed to deny the legislature the power to provide regulations, 
machinery and organization for exercising the elective franchise, or inhibit 
it from prescribing reasonable methods and proceedings for determining 
and selecting the persons who may be voted for at the election. 

Anderson v. Cook, 102 Utah 265, 130 P.2d 278,285 (1942) (emphasis added). 

While the Anderson Court found no constitutional violation (i.e., because the candidate's 

petition was not filed in accordance with the law), the case does support that claims regarding the 

election process cannot be made under the Free Elections Clause. It supports that the Legislature 

necessarily has a role in providing "reasonable" regulation, machinery, and organization of the 

exercise of the right to vote. Additionally, the Legislature must "provide by law for the conduct 
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of elections, and the means of voting, and the methods of selecting nominees." Anderson, 130 

P.2d at 285. 

Based on the Court's analysis, and contrary to Defendants' arguments, Utah's Free 

Elections clause guarantees more than merely the right to vote. 

2. Free Election Clauses and the English Bill of Rights 

The history of free election clauses also supports that they were intended to prohibit 

tyrannical or despotic governmental manipulation of the election process to either ensure 

continued power or to attain electoral advantage. The first state free election clauses derived 

from a provision in the English Bill of Rights of 1689. See Harper v. Hall, 868 S.E.2d 499, 540 

(N.C. 2022) (quoting historical sources discussing the origin of Free Elections Clauses in 

Virginia, Pennsylvania, and North Carolina). The original provision provided: "election of 

members of parliament ought to be free," and "was adopted in response to the king's efforts to 

manipulate parliamentary elections by diluting the vote in different areas to attain electoral 

advantage." Id. (citing Bill of Rights, 1689, 1 W. & M. Sess. 2 c. 2 (Eng.)). The key principle 

driving these reforms was "avoiding the manipulation of districts that diluted votes for electoral 

gain." Id North Carolina's free election clause was enacted following passage of similar 

provisions in Virginia and Pennsylvania, with the intent to "end the dilution of the right of the 

people to select representatives to govern their affairs," and to "codify an explicit provision to 

establish protections of the right of the people to fair and equal representation in the governance 

of their affairs." Id (cleaned up). While not identical to Utah's, North Carolina's free election 

clause states simply: "All elections shall be free." 

Defendants argue there is no evidence that Utah's Free Elections Clause, specifically, 

was based on the English Bill of Rights. This is true. Utah does not have the same well-
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developed caselaw like North Carolina, specifically tracing the origin of this specific 

constitutional provision directly to the English Bill of Rights. However, the Utah Supreme Court 

has recognized that at least one provision in the Utah Constitution arose from the English Bill of 

Rights of 1689. See, e.g., Bott v. Deland, 922 P.2d 732, 737 (Utah 1996) (discussing Utah's 

cruel and unusual punishment clause), abrogated by Spackman ex rel. Spackman v. Bd of Educ. 

of Box Elder Cnty. Sch. Dist., 2000 UT 87, 16 P.3d 533; see also State v. Houston, 2015 UT 40, 

,, 166-170, 353 P.3d 55, 99-100 (Lee, J. concurring) (discussing English Bill of Rights and 

English origins of protection against "cruel and unusual punishment"). Based on Bott, the 

English Bill of Rights certainly had some influence on Utah's Constitution, as did other state 

constitutions and the United States Constitution. Am. Bush, 2006 UT 40,, 31 (stating "the 

drafters of the Utah Constitution borrowed heavily from other state constitutions and the United 

States Constitution" and English common law.). 

The history and evolution of our representative democracy in the United States was well 

known to the Utah Supreme Court in 1896, as it evaluated legislative action and various 

challenges to an election process. See Ritchie v. Richards, 14 Utah 345, 47 P. 670, 675 (1896) 

(stating elections should be "honest and fair"). In a concurring opinion, Justice Batch rejected the 

proposition that all legislative action is presumed constitutional and beyond judicial review. Id 

at 675. Specifically, he rejected an interpretation of the Utah Constitution that would vest the 

legislature with "a power so arbitrary" that it likened it to "the parliament of Great Britain, under 

a monarchial form of government." Id; see also id at 681 (Miner, J., concurring in J. Batch's 

opinion). 

Utah caselaw from 1891 reflects the strong sentiment at that time regarding the 

fundamental nature of the right to vote and the importance of protecting it from illegal acts of 
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election/government officials. See Ferguson v. Allen, 7 Utah 263, 26 P. 570, 574 (1891). The 

Utah Supreme Court in Ferguson, while analyzing allegations of election fraud, stated that the 

right to vote is fundamental and "[t]hat no legal voter should be deprived of that privilege by an 

illegal act of the election authorities is a fundamental principle of law." Id at 573. The Ferguson 

court stated: "[ a ]11 other rights, civil or political, depend on the free exercise of this one, and any 

material impairment of it is, to that extent, a subversion of our political system." Id at 574 

( emphasis added). It further reasoned that the "rights and wishes of all people are too sacred to 

be cast aside and nullified by the illegal and wrongful acts of their servants, no matter under what 

guise or pretense such acts are sought to be justified." Id 

3. Harper v. Hall and Defendants' cited cases. 

In line with the reasoning in Ferguson, the North Carolina Supreme Court in Harper v. 

Hall held that partisan gerrymandering is a cognizable claim under North Carolina's free 

elections clause, stating: 

partisan gerrymandering, through which the ruling party in the 
legislature manipulates the composition of the electorate to ensure that 
members of its party retain control, is cognizable under 
the free elections clause because it can prevent elections from 
reflecting the will of the people impartially and by diminishing or 
diluting voting power on the basis of partisan affiliation. Partisan 
gerrymandering prevents election outcomes from reflecting the will of 
the people and such a claim is cognizable under 
the free elections clause. 

Harper v. Hall, 868 S.E.2d 499, 542, cert. granted sub nom. Moore v. Harper, 142 S. Ct. 2901 

(2022) ( emphasis added). 

Defendants cite two cases from Colorado and Idaho, suggesting that those states narrowly 

interpret their free elections clauses. They do not. In fact, in reviewing both cases, the Colorado 
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and Idaho courts apply their respective free elections clauses to address the "process" and not 

just merely the act of casting voting. 

Defendants cite the Colorado case Neelley v. Farr, 158 P. 458 (Colo. 1916), stating that 

the Colorado Supreme Court interpreted Colorado's "free and open elections" provision to mean 

that "voters' right to the act of suffrage [be] free from coercion." Id. at 467. While that quote is 

part of the analysis, the Neelley court's decision does not support that the Court narrowly 

interpreted the Colorado free and open election clause to mean only that it protects against vote 

coercion. Notably, the case did not address redistricting. Rather, it addressed whether votes 

obtained from a "closed precinct," where the non-preferred candidates' party and voter 

information were prohibited (due to alleged industrial necessity), violated the free and open 

elections clause. The Neelley Court concluded that it did, and it excluded all votes cast, legal and 

illegal, from the precinct. Id. at 515.20 While there are numerous quotes from the case regarding 

"free and open elections" that support that free and open elections means more than simply 

casting a vote, one quote is particularly instructive: 

There can be no free and open election in precincts where the legitimate activity 
of a political organization is interfered with and its members excluded either by 
private interests or public agencies or by the co-operation of both. So here a 
private, extrinsic agency, assisted by a public agency, the board of county 
commissioners, obtruded itself between a political organization and the electorate, 
and excluded one side to the controversy from the public territorial entity wherein 
the right of suffrage must be exercised. 

Neelleyv. Farr, 61 Colo. 485,526, 158 P. 458,472 (1916). This case supports that 

Colorado's free and open elections clause protects the process. In addition, congressional 

20 The Neel/ey court also stated: "under our fonn of government, ifthere is anything that should be held sacred, it is 
the ballot; and, if the aspirants for office, the election officials, and the party leaders so far forget themselves as to 
commit, or permit the commission of, gross frauds, so that the will of the legal electors cannot be determined, there 
is nothing left for the courts to do but to set aside the election in the precincts contaminated by such fraudulent 
conduct." Neelley v. Farr, 61 Colo. 485, 515, 158 P. 458, 468 ( 1916). 
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districts drawn through partisan gerrymandering to ensure one parties' election success to 

the exclusion of others does not meet the Neelley court's definition of a "free and open" 

election. 

Defendants also cite Adams v. Lansdon, 110 P. 280 (Idaho 1910). Adams also does not 

deal with redistricting. Rather, the issue before the Adams court was whether requiring voters to 

vote for a first and second choice violated the portion of the Idaho's free and lawful elections 

clause, which stated: "No power, civil or military, shall at any time interfere with or prevent the 

free and lawful exercise of the right of suffrage." Id. at 282. In rejecting the argument, the Adams 

court interpreted the provision to prevent only "civil or military officers" from "meddl[ing] with 

or intimidat[ing] electors" at polls; it ruled that imposing the requirement to vote for a first and 

second choice was a reasonable exercise of the legislature's power. Id. Notably, the Adams 

courts' ruling does not generally determine what "free elections" means. It also does not hold 

that a congressional map that predetermines elections is a reasonable exercise of the legislature's 

power and that such map does not meddle or interfere with the lawful exercise of the right to 

vote. 

Based on the plain text of the Free Elections Clause, Utah caselaw, and decisions from 

other state courts, Utah's Free Elections Clause guarantees more than merely the right to cast a 

vote. It guarantees an election process free from despotic and tyrannical government control and 

manipulation. A "free election" involves an unconstrained process, that does not "produce" 

results "in an unnatural or strained manner." And it prohibits governmental manipulation of the 

election process, including through redistricting, to either ensure continued control or to attain an 

electoral advantage. As such, this Court concludes that partisan gerrymandering is a cognizable 

claim under Utah's Free Elections Clause. 
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4. Application of Plaintiffs' "effects-based" test. 

Plaintiffs assert that this Court should assess Plaintiffs' Free Elections Clause claim under 

an effects-based test, which evaluates whether: "(l) the Enacted Plan has the effect of 

substantially diminishing or diluting the power of voters based on their political views, and (2) 

no legitimate justification exists for the dilution." (Pis.' Opp. at 17, 29.) The Court notes that 

this is Defendants' Motion, but Defendants neither address nor object to Plaintiffs' proposed test. 

Under the circumstances, and without adequate briefing, the Court adopts Plaintiffs' test solely 

for the purposes of deciding the current motion. 

Assuming the allegations in the Complaint to be true, the Court concludes that Plaintiffs 

have sufficiently pied a claim under Utah's Free Elections Clause. First, Plaintiffs have 

sufficiently alleged that the 2021 Congressional Plan has the effect of substantially diminishing 

or diluting the power of democratic voters, based on their political views. Plaintiffs allege that 

the Plan achieves extreme and durable partisan advantage by cracking Utah's large and 

concentrated population of non-Republican voters, centered in Salt Lake County, and dividing 

them between all four of Utah's congressional districts to diminish their electoral strength. 

(Compl. ,r 207.) In doing so, the Plan makes it systematically harder for non-Republican voters 

to elect a congressional candidate. It entrenches a single party in power and will reliably ensure 

Republicans and Republican incumbents are elected in all of the State's congressional seats for 

the next decade, despite a compact and sizeable population of non-Republican voters that, in a 

partisan-neutral map, would comprise a majority of a district covering most of Salt Lake County. 

(Id. ,r,r 6, 206-209, 226-231.) 

Second, there is no legitimate justification to dilute Plaintiffs' vote, and the dilution 

cannot be explained by application of traditional redistricting principles. (Id. ,I,I 187-98, 233-54.) 
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The only stated justification is that Defendants intended "to ensure a mix of urban and rural areas 

in each congressional district." (Defs.' Mot. at 5, 23, 26.) Defendants contend that explanation is 

nothing more than a pretext. (Compl. 11128-130, 177-78, 180-81, 187-198.) At this stage, the 

Court cannot resolve any disputes of fact. Therefore, it must accept Plaintiffs' well-pied 

allegations as true. 

Further, Plaintiffs allege that the Plan was enacted for partisan advantage, based on the 

nature of the boundary lines, lack of transparency in the redistricting process, and the actions and 

statements made by elected officials involved in approving the Plan. (Id. 11 3-5, 141-198, 200, 

233-235, 254, 275.) Finally, seeking partisan advantage is neither a compelling nor a legitimate 

governmental interest, because it "in no way serves the government's interest in maintaining the 

democratic processes which function to channel the people's will into a representative 

government." Harper, 868 S.E.2d at 549. 

Based on the facts alleged in the Complaint, and the Court's legal analysis above, the 

Court concludes that Plaintiffs have sufficiently stated a claim under the "effects-based" test for 

violation of Utah's Free Elections Clause. 

This Court recognizes that there will always be incidental political considerations and 

partisan effects during redistricting, even when neutral and traditional redistricting criteria are 

applied. The United States Supreme Court recognizes that "[n]ot every limitation on the right to 

vote requires judicial intervention. Some administrative burdens on the franchise are 

unavoidable. But some so alter the nature of the franchise that they deny a citizen's 'inalienable 

right to full and effective participation in the political process."' Reynolds v. Sims, 377 U.S. 533, 

565 (1964). "Because self-government is fundamentally predicated upon voters choosing 

winners and losers in the political marketplace, elections must reflect the voters' judgments and 
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not the state's." Cal. Democratic Party v. Jones, 530 U.S. 567, 590 (2000) (Kennedy, J. 

concurring) ("In a free society the State is directed by political doctrine, not the other way 

around."). Key to the success of our government is "public confidence in the integrity of the 

electoral process," which ultimately "encourages citizen participation in the democratic process." 

Crawfordv. Marion Cty. Election Bd., 553 U.S. 181, 197 (2008). What is clear in a 

representative democracy, and under Utah's Free Elections clause, is that the way in which a 

government/legislature regulates, manages, provides for, and ultimately shapes the electoral 

process matters. As such, government/legislative action in this area should not be, and in this 

case is not, beyond constitutional challenge. 

Plaintiffs should have the opportunity to present their case. Defendants' Motion to 

Dismiss Count One is DENIED. 

b. Plaintiffs Sufficiently State an Equal Protection Claim (Count Two). 

Next, Defendants maintain that Plaintiffs fail to state an equal protection claim because 

the Congressional Plan does not impact any fundamental right or the right to vote because each 

voter can freely vote for the candidate of their choice. Defendants also argue the 2021 

Congressional Plan doesn't create a suspect classification. And, Defendants argue, any 

"perceived inequality" is the "product of the imbalance in the political makeup in the state and 

the corresponding political outcomes that reflect that imbalance of political opinion." (Defs.' 

Mot. at 22; Defs.' Rep. at 21.) The Court disagrees. Based on the well-established three-part test 

set forth in Gallivan v. Walker, 2002 UT 89, 131, 54 P.3d 1069, Plaintiffs sufficiently state a 

claim for violation of Utah's Equal Protection Clause. 

Plaintiffs' equal protection claim is based on their contention that partisan 

gerrymandering as reflected in the 2021 Congressional Plan violates their equal protection rights 
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under the Uniform Operation of Laws Clause of the Utah Constitution. ( Comp I. 11 187-198, 271-

82.) The Utah Constitution states that "all free governments are founded on their authority for 

their equal protection and benefit." Utah Const. art. I, § 2. The Uniform Operation of Laws 

Clause states that "[a]ll laws of a general nature shall have uniform operation." Id art. I, § 24. 

Equal protection is inherent in the basic concept of justice. Malan v. Lewis, 693 P.2d 661, 670 

(Utah 1984). 

In comparing the federal Equal Protection Clause and Utah's equal protection guarantees 

(which are embodied in the Uniform Operation of Laws Clause), the Utah Supreme Court noted 

that both embody similar fundamental principles, generally that "persons similarly situated 

should be treated similarly, and persons in different circumstances should not be treated as if 

their circumstances were the same." Gallivan, 2002 UT 89, 131 (internal quotation marks 

omitted). Utah courts have noted that Utah's constitutional protections are "in some 

circumstances, more rigorous than the standard applied under the federal constitution." Id. 133. 21 

In other words, Utah's protections are "at least as exacting," id., but in some cases more 

protective that its federal counterpart. Blue Cross & Blue Shield of Utah v. State Tax Comm 'n, 

779 P .2d 634, 63 7 (Utah 1989). For instance, "article I, section 24 demands more than facial 

uniformity; the law's operation must be uniform." Gallivan, 2002 UT 89, 137. The test applied 

21 The Gallivan Court reasoned: 

Even though there is a similitude in the "fundamental principles" embodied in the federal Equal 
Protection Clause and the Utah unifonn operation of laws provision, "our construction and 
application of Article I, § 24 are not controlled by the federal courts' construction and application 
of the Equal Protection Clause," Malan, 693 P.2d at 670; see also Ryan v. Gold Cross Servs., 
Inc., 903 P.2d 423, 426 (Utah 1995), and "[ w ]e have recognized that article I, section 24 ... 
establishes different requirements from the federal Equal Protection Clause." Whitmer v. City of 
Lindon, 943 P.2d 226, 230 (Utah 1997). 

Gallivan v. Walker, 2002 UT 89, ,r 33. 
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to determine compliance with the Uniform Operation of Laws Clause remains the same in all 

cases; however, the level of scrutiny given to legislative enactments varies. Blue Cross, 779 P.2d 

at 637 (stating this provision operates to restrain the legislature from "classifying persons in such 

a manner that those who are similarly situated with respect to the purpose of a law are treated 

differently by the law"). 

Under Utah law, 

A law does not operate uniformly if persons similarly situated are not 
treated similarly or if persons in different circumstances are treated as if 
their circumstances were the same. In other words, [ w ]hen persons are 
similarly situated, it is unconstitutional to single out one person or group 
of persons from among the larger class on the basis of a tenuous 
justification that has little or no merit." 

Id 1 3 7 ( cleaned up). The Uniform Operation of Laws Clause "protects against discrimination 

within a class and guards against disparate effects in the application of laws." Id. ,r 38 (emphasis 

added). The courts have a responsibility to determine "whether a classification operates 

uniformly on all persons similarly situated within constitutional parameters." Id Utah laws must 

not "operate unequally, unjustly, and unfairly upon those who come within the same class." 

Blackmarr v. City Ct. of Salt Lake City, 86 Utah 541, 38 P.2d 725, 727 (1934). 

Gallivan v. Walker is not a redistricting case, however, the principles espoused in the 

context of apportionment are no less applicable here. Notably, the Gallivan Court stated: "Since 

the achieving of fair and effective representation for all citizens is concededly the basic aim of 

legislative apportionment, we conclude that the Equal Protection Clause guarantees the 

opportunity for equal participation by all voters in the election of state legislators. Diluting the 

weight of votes because of place of residence impairs basic constitutional rights under the 

Fourteenth Amendment just as much as invidious discriminations based upon factors such as 

race or economic status." Gallivan, 2002 UT 89, ,r 72 (citing Reynolds v. Sims, 377 U.S. 533, 
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565-66, 84 S. Ct. 1362 (1964) (citing Brown v. Bd of Educ., 347 U.S. 483, 74 S.Ct. 686 

(1954))). Gallivan also recognized that "[w]eighting the votes of citizens differently, by any 

method or means, merely because of where they happen to reside, hardly seems just." Id 

Plaintiffs assert that the right to vote is fundamental, and therefore heightened scrutiny 

applies based on the test set forth in Gallivan, 2002 UT 89, 1142-43. Defendants, on the other 

hand, argue that because no fundamental or critical right or suspect classifications are implicated, 

the "rational basis" test, set forth in State v. Angilau, 2011 UT 3, ,I 12, 245 P.3d 745, applies. At 

this stage, the Court need not decide which test applies as a matter of law because Plaintiffs have 

alleged facts sufficient to satisfy both standards. 

Plaintiffs sufficiently allege facts to support that heightened scrutiny should apply. 

Plaintiffs have alleged that the 2021 Congressional Plan affects their fundamental right to vote. 

(Compl.1,I 2, 261-262, 276-277, 301-307.) They have alleged that their right to vote has been 

burdened, diluted, impaired, abridged and is effectively meaningless, solely because of their 

political views and past votes. (Id.) The Gallivan court recognizes the right to vote as 

fundamental, stating: 

[ n ]o right is more precious in a free country than that of having a 
voice in the election of those who make the laws under which, as 
good citizens, we must live. Other rights, even the most basic, are 
illusory if the right to vote is undermined. Our Constitution leaves 
no room for classification of people in a way that unnecessarily 
abridges this right. 

Id. (citing Reynolds, 377 U.S. at 560 (1964)). 

Under the Uniform Operation of Laws analytical model set forth in Gallivan, at this 

stage, Plaintiffs must allege that (I) the challenged law creates a classification, (2) that the 

"classification is discriminatory" or "treats the members of the class or subclasses disparately," 

and that it is (3) reasonably necessary to further a legitimate legislative goal. Id. 1142-43. 
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First, Plaintiffs allege that the 2021 Congressional Plan, like the multi-county signature 

requirement in Gallivan, operates to create classifications. (Pis.' Opp'n at 34.) Plaintiffs allege 

that the district boundary arbitrarily classifies voters based on partisan affiliation and geographic 

location. (Compl. ,r,r 4, 207-227, 274-275.) Gallivan recognized that the multi-county signature 

requirement created two subclasses of registered voters based on where they lived, rural and 

urban voters. Gallivan, 2002 UT 89, ,r 44. Defendants contend that party affiliation is not a 

"suspect classification." However, at this stage, Plaintiffs have alleged, and this Court accepts as 

true, that the 2021 Congressional Plan operates to classify voters by both partisan affiliation and 

geographic location. 

Second, Plaintiffs allege that the 2021 Congressional Plan treats similarly situated voters 

disparately. (Id ,r,r 4, 15, 23, 29-33, 36, 130, 187-198, 271-276.) Plaintiffs allege that Utah's 

Republican and non-Republican voters are similarly situated for redistricting purposes because 

both groups are entitled to equally weighted votes. The same is true for voters living in both 

urban and rural settings. Plaintiffs allege that the 2021 Congressional Plan diminishes the voting 

strength of non-Republican and urban voters, while amplifying the strength of Republican and 

rural voters. (Id. ,r,r 30-33, 36, 188, 265, 276.) 

Third, Plaintiffs sufficiently allege that there is no "legitimate" legislative goal in seeking 

a partisan advantage through redistricting, which effectively pre-determines election outcomes, 

targets disfavored voters, dilutes their vote and shifts voting power from all the people to a 

subset of people. (Id. ,r,r 270-82.) They also allege there is no legitimate interest in amplifying 

the interests of rural or suburban voters to the detriment of urban voters. 22 (Id. ,r 280.) Plaintiffs 

22 The Gallivan Court held that the multi-county signature requirement did not further a legitimate legislative 
purpose because it "invidiously discriminates against urban registered voters in violation of the one person, one vote 
principle." Gallivan, 2002 UT 89, ,I 49. 
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also allege that Defendants' stated justification for the placement of district boundaries, to ensure 

an urban/rural mix, was merely a pretext to ensure partisan advantage and dilution of non­

Republican votes. (Id. ,, 1 77, 187-197.) Accepting these facts and the facts in the Complaint as 

true, Plaintiffs have stated a claim for equal protection under the Uniform Operation of Laws 

Clause. 

Defendants contend that no fundamental right is implicated, and that partisan affiliation is 

not a suspect classification. As such, they maintain the Court should apply the rational basis 

standard. Based on that standard, Defendants assert that "the Legislature voted on congressional 

district lines for the reasonable purpose of ensuring balance of urban and rural areas in each 

congressional district." (Defs.' Mot. at 26 ( citing Com pl. , 187). ). Defendants' argument goes to 

the merits of Plaintiffs' claim, rather than to whether they have sufficiently stated a claim. While 

the Complaint does reflect that proponents of the 2021 Congressional Plan represented that the 

district lines were "necessary" to balance urban and rural interests, it does not state that the 

purpose was reasonable. In addition, Defendants ignore paragraphs 188 to 198 of the Complaint, 

in which Plaintiffs allege that rationale was a pretext. On a motion to dismiss, this Court does not 

decide the merits. Rather, it assumes the well-pleaded facts in the Complaint to be true. Plaintiffs 

allege that Defendants' urban/rural justification is merely a pretext. For purposes of this motion, 

this Court assumes that fact to be true. This Court cannot, at this stage, resolve disputes of fact or 

make credibility determinations. 

Even reviewed under the rational basis test, Plaintiffs' Complaint still states a claim. 

Under that standard, this Court considers: "( 1) whether the classification is reasonable; (2) 

whether the objectives of the legislative action are legitimate, and (3) whether there is a 
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reasonable relationship between the classification and the legislative purpose. "23 State v. Angil au, 

2011 UT 3,121, 245 P.3d 745 (internal quotation marks omitted). Courts will "uphold a statute 

under the rational basis standard if [the statute] has a reasonable relation to a proper legislative 

purpose, and [is] neither arbitrary nor discriminatory." Id 1 10 (internal quotation marks 

omitted) (second alteration in original) ( emphasis added). Assuming factors one and three are 

established, the Complaint alleges sufficient facts to show that there is no legitimate legislative 

objective in either seeking partisan advantage through redistricting or in establishing districts to 

predetermine the outcome of elections and to ensure that incumbents continue to hold their seats. 

For the reasons stated above, Plaintiffs have stated an equal protection claim under both a 

heightened scrutiny and rational basis standard. The Motion to Dismiss Count Two is DENIED. 

c. Plaintiffs Sufficiently State a Claim for Violation of Plaintiffs' Right to Free 
Speech and Association (Count Three). 

Defendants assert that the 2021 Congressional Plan and the congressional district 

boundaries established therein neither implicate nor violate Plaintiffs' Free Speech and 

Association rights. The Court disagrees. 

Article I, Section 1 of the Utah Constitution states that "[a]ll persons have the inherent 

and inalienable right to ... assemble peaceably, ... petition for redress of grievances, [ and to] 

communicate freely their thoughts and opinions, being responsible for the abuse of that right." 

Utah Const. art. I, § 1. Article I, Section 15 states, in pertinent part, that"[ n ]o law shall be passed 

to abridge or restrain the freedom of speech." Utah Const. art. I,§ 15. The Utah Supreme Court 

has explained that together, Sections 1 and 15 of Article I "prohibit laws which either directly 

23 The Court also notes that whether a classification is in fact "reasonable" or whether legislative objectives are 
"legitimate" are inherently factual determinations. At this stage, the Court cannot "find facts" nor decide if the 
classification is "reasonable" or if the legislative objectives are "legitimate," without a developed factual record. On 
a motion to dismiss, the only issue before the Court is whether Plaintiffs have alleged sufficient facts to state a claim 
under Utah's Uniform Operation of Laws Clause. 
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limit protected [free speech] rights or indirectly inhibit the exercise of those rights." Am. Bush, 

2006 UT 40, ,r 21 (noting drafter of Utah's Constitution borrowed heavily from other state 

constitutions and the United States Constitution and finds its roots in English common law). 

Notably, the United States Supreme Court has recognized a First Amendment interest in voting. 

Doe v. Reed, 561 U.S. 186,224 (2010) (Scalia, J., concurring) (citing Burdick v. Takushi, 504 

U.S. 428,438 (1992)); Burdick, 504 U.S. at 438 (observing that "voters express their views in 

the voting booth."). 

The role of free speech is central to our representative democracy. In American Bush, the 

Utah Supreme Court discussed the history of free speech in Utah. 2006 UT 40, ,r 13. That court 

recognized that "[t]he framers of Utah's constitution saw the will of the people as the source of 

constitutional limitations upon our state government." Id And, because "'[a]ll political power is 

inherent in the people,' only Utah's citizens themselves had the right to limit their own sovereign 

power to act through their elected officials." Id ,r 14 (citing Utah Const. art. I, § 2). '"Once one 

accepts the premise of the Declaration of Independence-that governments derive 'their just 

powers from the consent of the governed '-it follows that the governed must, in order to 

exercise their right of consent, have full freedom of expression both in forming individual 

judgments and in forming the common judgment."' Harper, 868 S.E.2d at 545 ( citing Thomas I. 

Emerson, The System of Freedom of Expression 7 (1970)). 

Plaintiffs allege that the 2021 Congressional Plan divides up the only two predominately 

Democratic counties in Utah. Salt Lake County is divided among the four congressional districts; 

Summit County is divided among two. Fifteen municipalities are divided up into thirty-two 

pieces, and numerous communities of interest, school districts, and racial and ethnic minority 

communities are divided. (See generally Compl. ,r,r 205-45, 250-51, 254.) Plaintiffs allege free 
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speech and association rights have in fact been burdened by these new boundaries. Urban 

neighborhoods, school districts and communities of interests - that may share common goals and 

interests based on proximity - do not vote with neighbors within a five-minute walk; they now 

vote with other rural voters who live eighty to three hundred miles away. (Id ,r,r 242-251.) The 

proximity between voters discourages, burdens, or effectively impacts free speech and 

association. Plaintiffs allege that these predominately democratic communities were intentionally 

divided or "cracked" solely because of their political views and past votes. (Id. ,r,r 192, 275.) The 

effect of the "cracking" is that their non-Republican views are subordinated, votes are diluted, 

voices are silenced, and Republican-advantage and control is locked in in all four congressional 

districts for the next decade. (Id ,r,r 36, 275, 293-94.) 

Plaintiffs allege that partisan gerrymandering as reflected in the 2021 Congressional Plan 

violates their free speech and association protections. They allege the 2021 Congressional Plan is 

both discriminatory and retaliatory and based solely on their protected political views and past 

votes. (Compl. ,r 3-4, 36, 205-207. 209, 283-97.) Plaintiffs allege that the 2021 Congressional 

Plan burdens free speech and association in multiple ways. Specifically, it "restrains and mutes 

Plaintiffs' ability to express their viewpoints," "abridges the ability of voters with disfavored 

views to effectively associate with other people holding similar viewpoints," "impairs Plaintiffs' 

ability to recruit volunteers, secure contributions, and energize other voters to support Plaintiffs' 

expressed political views and associations," "retaliates against Plaintiffs for exercising political 

speech that Defendants disfavor," "prevent[ s] [voters] from being able to associate and elect their 

preferred candidates who share their political views," divides Plaintiffs "to make their voices too 

diluted to be heard and guarantee they are not represented in any meaningful way because of 
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their disfavored views," and dilutes non-Republican votes. (See generally Compl., Compl. ,r,r 

289-294.) 

Defendants assert that the Free Speech and Association Clauses do not apply to the 

redistricting process. (Defs.' Mot. at 26.) Defendants contend that the placement of a 

congressional district boundary "does not in any way restrict an individual's speech or impair an 

individual's ability to communicate," citing two federal district court cases, Radogno v. Ill. State 

Bd. Of Elections, No. 11-CV-04884, 2011 WL 5025251 (N.D. Ill. Oct. 21, 2011) and Johnson v. 

Wis. Elections Comm 'n, 967 N.W.2d 469, 487, but without any legal analysis. (Defs.' Reply at 

26-27.) 

In Radogno, the federal district court rejected Plaintiffs' First Amendment claims, 

holding that such rights were not burdened by the redistricting plan at issue. Specifically, the 

Radogno Court reasoned: 

Plaintiffs are every bit as free under the new redistricting plan to run for 
office, express their political views, endorse and campaign for their 
favorite candidates, vote, or otherwise influence the political process 
through their expression. Plaintiffs' freedom of expression is simply not 
burdened by the redistricting plan. It may very well be that Plaintiffs' 
ability to successfully elect their pref erred candidate is burdened by the 
redistricting plan, but that has nothing to do with their First Amendment 
rights. 

Radogno, 2011 WL 5025251, at *7 (N.D. Ill. Oct. 21, 2011).24 Radogno's First Amendment 

analysis of partisan political gerrymandering, under federal law, makes sense and is persuasive 

generally. However, that rationale may not apply to every case or to every fact scenario. In 

addition, it is not binding on this Court. 

24 Notably, the Radogno court did not dismiss outright plaintiffs' equal protection claim under the Fourteenth 
Amendment, but instead granted plaintiffs' leave to amend to plead a "workable test" or "reliable standard" to 
evaluate such claim. Radogno, 2011 WL 5025251, at *6 ( discussing generally partisan gerrymandering cases under 
federal law, noting that some have reached the conclusion that they are justiciable, but not solvable). 
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In Johnson v. Wis. Elections Comm 'n, the Wisconsin Supreme Court noted that in Rucho 

v. Common Cause, 204 L. Ed. 2d 931, 139 S. Ct. 2484, 2499-500 (2019), "[t]he United States 

Supreme Court recently declared there are no legal standards by which judges may decide 

whether maps are politically 'fair."' Johnson, 2021WI87,13, 399 Wis. 2d 623,631. The 

Johnson court agreed that "fairness" is not a judicially manageable standard and that "deciding 

what constitutes 'fair' partisan divide ... would encroach on the constitutional prerogatives of 

the political branches." Id 145. The court emphasized that it would not decide whether the maps 

were fair but would fulfill its judicial role of"declaring what the law is and affording the parties 

a remedy for its violation." Like the Johnson court, this Court is not asserting that it has a role in 

deciding "fairness." And Plaintiffs here are not arguing that the 2021 Congressional Plan is 

unfair. They assert that it violates the Utah Constitution, and, as previously emphasized, the 

Court does not hesitate to engage in constitutional review. 

Defendants also assert that the Free Speech and Association clauses of the Utah 

Constitution do not protect the redistricting process because "the framers of our [Utah] 

constitution ... envisioned a limited freedom of speech." Am. Bush, 2006 UT 40,142. The 

American Bush case, however, has only minimal relevance, if any, to this specific issue. 

American Bush did not involve redistricting, allegations of gerrymandering or voting rights. 

Instead, the American Bush court characterized the right to free speech as "limited" while 

discussing whether obscenity-in that case, nude dancing-was protected speech. Am. Bush, 

2006 UT 40, 1131-58. Consequently, the holding that the Utah Constitution's free speech 

protections do not extend to obscenity has little, if any, relevance to the issues at bar. Notably, 

unlike obscenity, voting is a fundamental right, and its exercise is a form of protected speech. 
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Laws v. Grayeyes, 2021 UT 59, 161 (stating "the right to vote is sacrosanct"); Doe v. Reed, 561 

U.S. at 224 (recognizing a First Amendment interest in voting). 

Defendants also assert there can be no First Amendment violation because Plaintiffs have 

no right to political success. See Cook v. Bell, 2014 UT 46, 1 34, 344 P .3d 634 ( addressing 

whether the Legislature's limits on the right to initiative imposed severe restrictions on free 

speech and association). The Court does agree that "First Amendment jurisprudence ... does not 

guarantee unlimited participation in political activity, nor does it establish a right to political 

success." Id 1 57. However, it does protect "individuals from regulations that directly discourage 

or prohibit political expression." Id 

This Court notes there is a distinction between incidental political impacts that flow from 

neutral government action and government action aimed at discouraging, burdening, or 

prohibiting speech and association in order to secure an electoral advantage. Where "one-party 

rule is entrenched [because] voters approve of the positions and candidates that the party 

regularly puts forward," courts cannot and should not intervene in a neutrally administered 

electoral system. New York State Bd Of Elections v. Lopez Torres, 552 U.S. 196, 208, 128 S. Ct. 

791 (rejecting argument that "one-party rule" demands application of First Amendment to ensure 

competition or a "fair shot at party endorsement"). But when a state takes steps, under either 

election laws or by redistricting, to grant its preferred party a durable monopoly, this deviation 

from neutrality undermines the competitive mechanism that undergirds the democratic process, 

and it burdens a voters' right to participate in a fair election. See Williams v. Rhodes, 393 U.S. 

23, 31-32, 89 S. Ct. 5, 10-11 (1968) (holding Ohio's ballot-access laws, which favored the long­

established Republican and Democratic parties, placed an unequal burden on the right to vote 
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and the right to associate to form a new political party).25 "There is no right more basic in our 

democracy than the right to participate in electing our political leaders." McCutcheon v. FEC, 

572 U.S. 185, 191, 134 S. Ct. 1434, 1444 (2014). As such, the government cannot and should not 

"restrict political participation of some in order to enhance the relative influence of others." Id 

In Harper v. Hall, the North Carolina Supreme Court recognized that there is a 

cognizable claim for violation of free speech and association rights based on partisan 

gerrymandering. Harper v. Hall, 868 S.E.2d 499, 546 (N.C. 2022). The North Carolina Supreme 

Court stated: 

When legislators apportion district lines in a way that dilutes the 
influence of certain voters based on their prior political expression­
their partisan affiliation and their voting history-it imposes a burden 
on a right or benefit, here the fundamental right to equal voting power 
on the basis of their views. When the General Assembly systematically 
diminishes or dilutes the power of votes on the basis of party 
affiliation, it intentionally engages in a form of viewpoint 
discrimination and retaliation that triggers strict scrutiny." 

Id. (holding congressional map subject to strict scrutiny and requiring it to be "narrowly tailored 

to advance a compelling governmental interest"). This practice "distorts the expression of the 

people's will." Id. Under these circumstances, "[t]he diminution or dilution of voting power 

based of partisan affiliation ... suffices to show a burden on that voter's speech and associational 

rights." Id. 1 161. This Court is persuaded that partisan gerrymandering that effectively 

entrenches a state's preferred party in office discriminates on the basis of viewpoint dilutes the 

25 In Williams, the State of Ohio asserted "that it has absolute power to put any burdens it pleases on the selection of 
electors because of the First Section of the Second Article of the Constitution, providing that 'Each State shall 
appoint, in such Manner as the Legislature thereof may direct, a Number of Electors ... to choose a President and 
Vice President." Williams, 393 U.S. at 28-29. While noting that there "can be no question but that this section does 
grant extensive power to the States to pass laws regulating the selection of electors," the Court stated: "the 
Constitution is filled with provisions that grant Congress or the States specific power to legislate in certain areas; 
these granted powers are always subject to the limitation that they may not be exercised in a way that violates other 
specific provisions of the Constitution. Id 
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non-favored party's vote, burdens/ impairs the citizens' rights to exercise a meaningful vote and 

to associate. See Vieth, 541 U.S. at 314 (Kennedy, J, concurring); see also Ariz. Jndep. 

Redistricting Comm 'n, 135 S. Ct. at 2658. 

Plaintiffs assert that heightened scrutiny applies to the free speech and association claims. 

Plaintiffs have also cited several cases in support of that assertion. See, e.g., Reed v. Town of 

Gilbert, Ariz., 135 S. Ct 2218, 2227 (2015); Harper v. Hall, 868 S.E.2d at 546. In their Reply, 

Defendants do not challenge that contention or seek to distinguish these cases with respect to this 

issue. Thus, in the absence of any contrary argument or authority, the Court assumes, for 

purposes of analyzing the motion at bar, that strict scrutiny applies to the free speech and 

association claims. 26 Based on the factual allegations in the Complaint, which this Court must 

accept as true, Plaintiffs have sufficiently alleged that the 2021 Congressional Plan violates their 

rights to free speech and association because it discourages and burdens political expression, is 

discriminatory and retaliatory based on disfavored political views and past voting history, and it 

dilutes Plaintiffs' voting power. (See generally Compl.; Compl. 11288-294.) Plaintiffs also 

allege that Defendants have "cracked" and "packed" the congressional voting districts to 

intentionally dilute the voting power of those who have disfavored views, namely Democrats. 

Plaintiffs also have sufficiently alleged that there is no compelling or legitimate 

government interest in drawing congressional district boundaries to give Republicans an 

electoral advantage, to the detriment of non-Republican voters' right to free speech and 

association. (Id~ 295.) Plaintiffs also allege the 2021 Congressional Plan is not narrowly 

26 By applying strict scrutiny for purposes of this Motion, the Court is not necessarily ruling that Plaintiffs' assertion 
is correct. But given the briefing and accepting the factual allegations in the Complaint as true, including that the 
Legislature intentionally drawing the maps to punish Plaintiffs for expressing disfavored views, the Court adopts 
this standard solely for the purpose of determining if Plaintiffs have stated a viable claim for relief. 
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tailored to serve any legitimate state interest. (Id ,r 296.) Plaintiffs have sufficiently stated a 

claim for violation of their Free Speech and Association rights. 

For the reasons stated above, Defendants' Motion to Dismiss Count Three is DENIED. 

d. Plaintiffs Sufficiently State a Right to Vote Claim (Count Four). 

Defendants assert Plaintiffs fail to state a claim for violation of the Right to Vote Clause. 

Defendants also argue, without citation to any legal authority, that the Right to Vote Clause was 

intended to deal solely with voter qualifications and that there is no basis in Utah law to interpret 

the provision to guarantee anything other than the right to physically cast a ballot. Defendants 

also argue that the 2021 Congressional Plan does not prevent Plaintiffs or any other qualified 

Utah citizens from voting, therefore there can be no constitutional violation. (Defs.' Mot. at 27-

28; Defs.' Rep. at 25-26.) The Court disagrees. 

The Right to Vote Clause provides that "[e]very citizen of the United States, eighteen 

years of age or over, who makes proper proof of residence in this state for thirty days next 

preceding any election, or for such other period as required by law, shall be entitled to vote in the 

election." Utah Const. art. IV,§ 2 (emphasis added).27 Utah law unequivocally acknowledges 

that the right to vote is fundamental to our democracy and our representative form of 

government. Rothfels v. Southworth, 11 Utah 2d 169, 176, 356 P.2d 612, 617 (1960).28 In fact, it 

is said to be "more precious in a free country" than any other right. Gallivan, 2002 UT 89, ,r 24 

(quoting Reynolds, 377 U.S. at 560). If the right "of having a voice in the election of those who 

27 The Court notes that neither party presented any arguments regarding the plain meaning of this clause, historical 
evidence regarding the drafting or adoption of this clause or discussed any particular test to be applied. 

28 "The right to vote and to actively participate in its processes is among the most precious of the privileges for 
which our democratic form of government was established. The history of the struggle of freedom-loving men to 
obtain and to maintain such rights is so well known that it is not necessary to dwell thereon. But we re-affinn the 
desirability and the importance, not only of pennitting citizens to vote but of encouraging them to do so." Rothfels v. 
Southworth, 11 Utah 2d 169, 176,356 P.2d 612,617 (1960). 
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make the laws under which, as good citizens, we must live," is undermined, "[ o ]ther rights, even 

the most basic, are illusory. Our Constitution leaves no room for classification of people in a way 

that unnecessarily abridges that right." Id 

Defendants argue that the Right to Vote Clause deals solely with voter qualifications, 

implying that it only applies when voter qualifications are at issue. While this clause includes 

qualifications required to exercise the right, the right to vote is nonetheless expressly guaranteed. 

Defendants also assert that this clause guarantees only the right to physically cast a vote. 

Defendants cite no authority to support such a limited interpretation of this specific clause. To 

the contrary, when interpreting constitutional provisions, the Utah Supreme Court has stated that 

individual constitutional provisions 

cannot properly be regarded as something isolated and absolute but must be 
considered in the light of its background and the purpose it was designed to 
serve; and in relation to other fundamental rights of citizens set forth in the entire 
Constitution which are essential to the proper functioning of our democratic from 
of government. One of the principal merits of our system of law and justice is that 
it does not function by casting reason aside and clinging slavishly to a literal 
application of one single provision of law to the exclusion of all others. Its policy 
is rather to follow the path of reason in order to avoid arbitrary and unjust results 
and to give recognition in the highest possible degree to all of the rights assured 
by all of the Constitutional provisions. 

Shields v. Toronto, 16 Utah 2d 61, 63,395 P.2d 829, 830 (1964) (interpreting Article VI, Section 

7 of the Utah Constitution in reference to the right to vote). 29 In interpreting this provision, the 

Court should consider the entire Utah Constitution and its purpose, including the Free Elections 

Clause, the Equal Protection Clause, the Free Speech and Association Clauses and the long line 

29 Notably, the Shields Court recognized the historical and "continuing expansion of the right of suffrage in this 
country." Shields v. Toronto, 16 Utah 2d 61, 66 n. 12,395 P.2d 829,833 n. 12 (1964). While discussing the right to 
vote in the context of voting "freely for the candidate of one's choice," the Court stated that voting "is of the essence 
of a democratic society, and any restrictions on that right strike at the essence of a representative government." Id 
Every citizen should have a "right to a vote free of arbitrary impairment by state action." Id 
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of cases generally discussing the "right to vote." The plane language of the Right to Vote clause 

guarantees the right. But, read in light of the entire Utah Constitution, the right to vote clearly 

guarantees more than the physical right to cast a ballot. 

Utah law has recognized that the right to vote must be "meaningful." Shields, 395 P.2d at 

832-33 ( explaining "[t]he foundation and structure which give [ our democratic system of 

government] life depend upon participation of the citizenry in all aspects of its operation."). The 

right must not be "unnecessarily abridged" or "diluted." Gallivan, 2002 UT 89, ,r 72 (stating 

"' [ w ]eighting the votes of citizens differently, by any method or means, merely because of where 

they happen to reside, hardly seems justifiable."' (quoting Reynolds, 377 U.S. at 565-66, 84 

S.Ct.). And the right to vote "cannot be abridged, impaired, or taken away, even by an act of the 

Legislature." Earl v. Lewis, 28 Utah 116, 77 P. 235, 237-38 (Utah 1904). The goal of an election 

"is to ascertain the popular will, and not to thwart it," and "aid" in securing "a fair expression at 

the polls." ld 30 

Here, Plaintiffs allege that the Legislature drew the 2021 Congressional Map in a way to 

render Plaintiffs' votes meaningless. While they still can engage in the act of voting, Plaintiffs' 

votes no longer have any effect. Specifically, Plaintiffs allege that the 2021 Congressional Plan 

"achieves this extreme partisan advantage for Republicans primarily by cracking Utah's large 

and concentrated population of non-Republican voters, centered in Salt Lake County, and 

dividing them between all four of Utah's congressional districts to eliminate the strength of their 

30 There is only one Utah case specifically addressing the Right to Vote Clause. See Dodge v. Evans, 716 P.2d 270, 

273 (Utah 1985). In Dodge, a prison inmate challenged a law requiring him to vote in the county in which he resided 
prior to incarceration rather than in the county in which he was incarcerated. Plaintiff alleged that his right to vote 
under the Right to Vote Clause was in effect denied. Id. at 272-73. In analyzing that claim, the Utah Supreme Court 
stated, "Dodge made no contention that his right to vote was improperly burdened, conditioned or diluted." Id. at 
273. The implication is that a claim under the right to vote clause may include an allegation that the right was 
"improperly burdened, conditioned or diluted." 
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voting power." (Compl. ,r 207.) The result is that the 2021 Congressional Plan "draw[s] district 

lines to predetermine winners and losers." (Compl. ,r 306.) Their disfavored vote is meaningless, 

diluted, impaired and infringed due to the intentional partisan gerrymandering. (Id ,r 304-06.) In 

addition, because the election outcomes are now predetermined for the next ten years, the true 

public will cannot be ascertained and is effectively distorted. (Id ,r 305-09.) Plaintiffs also allege 

that this impairment serves no legitimate public interest. 31 (Id) Assuming these facts in the 

Complaint to be true, the Court concludes that Plaintiffs have properly stated a claim under the 

Right to Vote Clause. 

IV. 

Defendants' Motion to Dismiss Count Four is therefore DENIED. 

Plaintiffs Fail to State a Claim Under Count Five the "Unauthorized Repeal of 
Proposition 4." 

Finally, Defendants assert that the fifth claim should be dismissed because the 

Legislature's amendment or repeal of Proposition 4 does not violate the Inherent Political 

Powers and Initiative Clauses of Utah Constitution. The Court agrees. 

Plaintiffs' fifth claim alleges that when the Legislature replaced the citizen-enacted 

Proposition 4 with SB 200, the Legislature infringed on the people's inherent political powers 

and initiative rights under the Utah Constitution. (Compl. ,r,r 315-17). The Initiative Clause of the 

Utah Constitution states, in relevant part: "The legal voters of the state of Utah, in the numbers, 

under the conditions, in the manner, and within the time provided by statute, may: (A) initiate 

any desired legislation and cause it to be submitted to the people for adoption upon a majority 

vote of those voting on the legislation, as provided by statute." Utah Const. art. VI, § 

1 (2)(a)(i)(A). The Inherent Political Powers Clause provides that "All political power is inherent 

31 The Court notes that neither party has addressed the appropriate standard to be applied in this case, i.e., strict 
scrutiny or rational basis, for Plaintiffs' Right to Vote claim. However, reviewing Plaintiffs' Complaint, the Court 
concludes that Plaintiff has sufficiently pied a claim under either standard. 
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in the people; and all free governments are founded on their authority for their equal protection 

and benefit, and they have the right to alter or reform their government as the public welfare may 

require." Utah Const. art. I, § 2. Plaintiffs argue that the Legislature violated these clauses by 

passing SB 200, effectively repealing Proposition 4, which had been put in place via citizen 

initiative. 

The Utah Supreme Court has explained that "[u]nder [Article I, Section 2], upon which 

all our government is built, the people have the inherent authority to allocate governmental 

power in the bodies they establish by law." Carter v. Lehi City, 2012 UT 2,121,269 P.3d 141. 

Under this authority, "the people of Utah divided their political power," vesting 

"The Legislative power of the State" in two bodies: (a) "the Legislature of the 
State of Utah," and (b) "the people of the State of Utah as provided in Subsection 
(2)." [Utah Const.] art. VI, § 1(1). On its face, article VI recognizes a single, 
undifferentiated "legislative power," vested both in the people and in the 
legislature. Nothing in the text or structure of article VI suggests any difference in 
the power vested simultaneously in the "Legislature" and "the people." The 
initiative power of the people is thus parallel and coextensive with the power of 
the legislature. This interpretation is reinforced by the history of the direct­
democracy movement, by constitutional debates in states with constitutional 
provisions substantially similar to Utah's article VI, and by early judicial 
interpretations of those provisions. 

Id. 122 (emphasis added). In further explaining this shared legislative power, the Utah Supreme 

Court has stated, "[t]he power of the legislature and the power of the people to legislate through 

initiative and referenda are coequal, coextensive, and concurrent and share equal dignity." 

Gallivan v. Walker, 2002 UT 89, 123, 54 P.3d 1069. 

The Utah Constitution and Utah law unequivocally recognizes the importance of its 

citizens' right to initiate legislation to alter or reform their government. Utah Const. art. I, § 2; 

Gallivan, 2002 UT 89,123; Utahns For Better Dental Health-Davis, Inc. v. Davis Cnty. Clerk, 

2007 UT 97, 1 10. This is clear. The Constitution, however, does not restrict or limit, in any way, 

the Legislature's ability to amend or repeal citizen-initiated laws after they become effective. 
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Through their coequal power, both the Legislature and the people can enact, amend, and repeal 

legislation. The people can repeal legislation enacted by the Legislature through their referendum 

power, with some limitation. See Utah Const. art. VI,§ (2)(a)(l)(B). The Utah Constitution, 

caselaw, and historical practice, however, shows that the Legislature can amend and repeal 

legislation enacted by citizen initiative, without limitation. 

When we interpret the Utah Constitution, the starting point is the text itself. Univ. of Utah 

v. Shurtleff, 2006 UT 51, ,r 19, 144 P .3d 1109 (internal quotation marks omitted). In evaluating 

legislative authority, the provisions in the Utah Constitution are construed as "limitations, rather 

than grants of power." Parkinson v. Watson, 291 P.2d 400,405 (Utah 1955); Shurtleff, 2006 UT 

51, ,r 18 ("The Utah Constitution is not one of grant, but one of limitation."). Article VI of the 

Utah Constitution vests legislative authority in both the Legislature and the people. See Utah 

Const. art. VI,§ 1(1). Notably, the text of article VI broadly confers legislative authority on the 

Legislature without any express limitation on the Legislature's ability to pass or repeal laws. See 

id art. VI, § l(a). 

In contrast, the ability of the people to enact or repeal legislation, however, is specifically 

limited by the text of the Constitution. 32 See id. art. VI, § 1 (b) (stating that "Legislative power" is 

"vested in ... the people of the State of Utah as provided in Subsection (2)"). In fact, subsection 

2 of article VI explicitly restricts the people's referendum power-or the ability to repeal laws 

32 The citizens' right to legislate through the initiative process is also limited by the plain language of the Utah 
Constitution. Gallivan v. Walker, 2002 UT 89, ~ 172, 54 P.3d 1069, 1118. Article VI, section (2){a)(i)(A) states: 
"The legal voters of the State of Utah, in the numbers, under the conditions, in the manner, and within the time 
provided by statute, may initiate any desired legislation and cause it to be submitted to the people for adoption upon 
a majority vote of those voting on the legislation, as provided by statute." Utah Const. art. VI, § 2(a)(i)(A). Notably, 
it is the Legislature that establishes the statutory requirements to initiate, submit and vote on any citizen initiative. 
See Sevier Power Co., LLC v. Bd of Sevier Cty. Comm 'rs, 2008 UT 72, ~ I 0, 196 P.3d 583. 
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enacted by the Legislature-to laws that were passed with less than a 2/3 majority vote by the 

Legislature. See id. art. VI, § 2(a)(l)(B). 

Given the absence of anything in the Utah Constitution that restricts the Legislature's 

ability to repeal laws enacted via initiative, there is a clear implication that the Legislature has 

broad authority to enact and repeal laws, including those enacted by citizen initiatives. Reading 

the Utah Constitution to limit the Legislature's authority to amend or repeal laws originally 

enacted via citizen initiative would require the Court to read something into the Constitution that 

is simply not there. 33 The Court declines to do so. 

Moreover, Utah law also clearly indicates that the Legislature has power to amend and 

repeal laws that are passed via citizen initiative. 34 In explaining that the legislative powers of the 

Legislature and the people are coequal or "parallel," the Utah Supreme Court approvingly quoted 

the Oregon Supreme Court, which stated that "' [l]aws proposed and enacted by the people under 

the initiative ... are subject to the same constitutional limitations as other statutes, and may be 

amended or repealed by the Legislature at will."' Carter, 2012 UT 2, ,I 27 (quoting Kadderly v. 

33 The Court further notes that Plaintiffs have not provided any facts from the historical record to suggest that such a 
restriction was intended. Rather, the historical practice and the caselaw indicate that such a restriction was not 
intended. In contrast to the Utah Constitution, the constitutions of ten other states expressly restrict their respective 
legislatures' authority to amend or repeal the statutes/law enacted from a successful citizen initiative. See Alaska 
(Alaska Const. art. XI,§ 6); Arizona (Ariz. Const. art. IV, pt. 1, § 1(6)(8)-(C)); Arkansas (Ark. Const. art. V, § I); 
California (Cal. Const. art. II, § 1 O); Michigan (Mich. Const. art. II, § 9; art. XII, § 2); Nebraska (Neb. Const. art. III, 
§ 2); Nevada (Nev. Const. art. XIX, §§ 1-2); North Dakota (N.D. Const. art. 111, § 8); Washington (Wash. Const. art. 
II,§ I); and Wyoming (Wyo. Const. art. lll, § 52). Given the lack of any textual limitation, the history of the 
Legislature repealing citizen initiatives, and examples of other state constitutions that do contain express limits on 
their respective legislature's ability to make changes to citizen-initiated laws, it would clearly be improper for the 
Court to read such a limitation into Utah's Constitution. 

34 Utah law also specifically authorizes the Legislature to amend citizen-initiated or approved laws. Under Utah 
Code Ann. Section 20A-7-212(3)(b), "[t]he Legislature may amend any initiative approved by the people at any 
legislative session" and Subsection 20A-7-311 (5)(b) provides that "[t]he Legislature may amend any laws approved 
by the people at any legislative session after the people approve the law." The Court agrees with Defendants that 
adopting Plaintiffs' argument could create certain practical challenges to the maintenance of the Utah Code in that 
the Legislature would be precluded from correcting typographical errors and making any changes, substantive or 
otherwise. Other than the authority provided in the above-cited statutes, there is no other process or procedure to 
manage changes to citizen-initiated laws. 
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City of Portland, 44 Or. 118, 74 P. 710, 720 (1903). Thus, the Utah Supreme Court has 

seemingly recognized that the Legislature may repeal initiative-enacted law. 

Likewise, the Legislature's amendment or effective repeal of Proposition 4 / Title 20A, 

Chapter 19, Utah Independent Redistricting Commissions Standards Act is in line with historical 

practice. In 2018, Governor Herbert called a special session of the Utah Legislature to address 

citizen initiative Proposition 2, the Utah Medical Cannabis Act, the day before it was set to go 

into effect. Grant v. Herbert, 2019 UT 42, ,r 5, 449 P.3d 122. The Legislature heavily amended 

the statute, changing many key aspects of the law. Id. In response, voters attempted to place the 

amended statute on the ballot through referendum but were not able to do so because the 

amendment had passed by a two-thirds vote in the Legislature, making it exempt from 

referendum. Id. ,r 7. The Utah Supreme Court ultimately upheld Governor Herbert's decision to 

call the special legislative session which amended Proposition 2. Id. ,r,r 21-24. 

In view of the foregoing, including the text of the Utah Constitution, statutory language, 

the caselaw, and historical practice, the Legislature's exercise of its coequal legislative authority 

to repeal citizen initiatives does not violate the Citizen Initiative or Inherent Powers Clauses of 

the Utah Constitution. Therefore, even accepting the factual allegations as true, the Legislature 

did not act unconstitutionally by either substantially amending or effectively repealing 

Proposition 4. Plaintiffs' Fifth cause of action, therefore, does not state a valid claim for relief 

under Utah law. Accordingly, the Court GRANTS Defendants' Motion to Dismiss with respect 

to Count Five in the Complaint. 
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CONCLUSION 

For the reasons stated above: 

(1) The Court DENIES Defendants' Motion to Dismiss Plaintiffs' Complaint for lack 

of subject matter jurisdiction. 

(2) The Court DENIES Defendants' Motion to Dismiss certain Defendants Utah 

Legislative Redistricting Committee, Senator Scott Sandall, Representative Brad 

Wilson, and Senator J. Stuart Adams. 

(3) The Court DENIES Defendants' Motion to Dismiss Count One (Free Elections 

Clause), Count Two (Equal Protection Rights), Count Three (Free Speech and 

Association Rights), and Count Four (Affirmative Right to Vote) of Plaintiffs' 

Complaint. 

(4) The Court GRANTS Defendants' Motion as to Plaintiffs' Count Five. Therefore, 

Count Five, "Unauthorized Repeal of Proposition 4 in Violation of Utah 

Constitution's Citizen Lawmaking Authority to Alter or Reform Government" is 

DISMISSED, with prejudice. 

DATED November 22, 2022. 

BY THE COURT: 

DISTRICT JU 
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1 ORDER 

2 WHEREAS, this matter initially came on for consideration by the Court 

3 upon verified petition for writ of superintending control and request for stay and 

4 responses thereto; 

5 WHEREAS, this Court granted the request for stay in D-506-CV-2022-

6 00041 on October 14, 2022, and ordered the parties to file briefs on the issues 

7 presented in the verified petition for writ of superintending control; 

8 WHEREAS, this Court heard arguments in this matter on January 9, 2023, 

9 and thereafter ordered the parties to file supplemental briefs addressing the issue of 

10 whether the New Mexico Constitution provides greater protection than the United 

11 States Constitution against partisan gerrymandering; 

12 WHEREAS, this matter now comes before the Court upon the parties' 

13 supplemental briefs and motion to substitute public officer and amend caption; 

14 WHEREAS, the Court having considered the foregoing and being 

15 sufficiently advised, Chief Justice C. Shannon Bacon, Justice Michael E. Vigil, 

16 Justice David K. Thomson, Justice Julie J. Vargas, and Justice Briana H. Zamora 

17 concurnng; 

18 NOW, THEREFORE, IT IS ORDERED that the motion to substitute is 

19 GRANTED, and Javier Martinez shall be substituted for Brian Egolf as Speaker of 

20 the House; 
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1 IT IS FURTHER ORDERED that the caption on any further pleadings filed 

2 in this proceeding, if any, shall conform to the caption of this order; 

3 IT IS FURTHER ORDERED that the verified petition for writ of 

4 superintending control is GRANTED with respect to Petitioners' request that this 

5 Court provide the district court guidance for resolving a partisan gerrymandering 

6 claim; 

7 IT IS FURTHER ORDERED that the stay in D-506-CV-2022-00041 is 

8 hereby VACATED, and the district court shall take all actions necessary to resolve 

9 this matter no later than October 1, 2023; 

10 IT IS FURTHER ORDERED that as a threshold matter, the district court 

11 shall conduct a standing analysis for all parties; 

12 IT IS FURTHER ORDERED that in resolving this matter, the district court 

13 shall act in accordance with and apply the following holdings and standards as 

14 determined herein: 

15 1. A partisan gerrymandering claim is justiciable under Article II, 
16 Section 18 of the New Mexico Constitution; 
17 
18 2. A partisan gerrymandering claim under the New Mexico Constitution 
19 is subject to the three-part test articulated by Justice Kagan in her 
20 dissent in Rucho v. Common Cause, 139 S.Ct. 2484, 2516 (2019); 
21 
22 3. Clearly, a district drawn without taking partisan interests into account 
23 would not present a partisan gerrymander. Cf N.M. Const. art. II, §§ 
24 2, 3, 4. However, as with partisan gerrymandering under the 
25 Fourteenth Amendment, some degree of partisan gerrymandering is 
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1 permissible under Article II, Section 18 of the New Mexico 
2 Constitution. Accord Rucho, 139 S.Ct. at 2497. At this stage in the 
3 proceedings, it is unnecessary to determine the precise degree that is 
4 permissible so long as the degree is not egregious in intent and effect; 
5 
6 4. Intermediate scrutiny is the proper level of scrutiny for adjudication of 
7 a partisan gerrymandering claim under Article II, Section 18 of the 
8 New Mexico Constitution. See Breen v. Carlsbad Municipal Schools, 
9 2005-NMSC-028, ,, 11-15, 30-32, 138 N.M. 331, 120 P.3d 413; 

10 
11 5. Under one-person, one-vote jurisprudence, some mathematical 
12 deviation from an ideal district population may be permissible as 
13 "practicable." Cf Harris v. Ariz. Indep. Redistricting Comm 'n, 578 
14 U.S. 253, 258-59 (2016) (quoting Reynolds v. Sims, 377 U.S. 533, 579 
15 ( 1964)) ("The Constitution . . . does not demand mathematical 
16 perfection. In determining what is 'practicable,' we have recognized 
17 that the Constitution permits deviation when it is justified by 
18 'legitimate considerations incident to the effectuation of a rational 
19 state policy."'); 
20 
21 6. In the context of a partisan gerrymandering claim, a reasonable degree 
22 of partisan gerrymandering-taking into account the inherently 
23 political nature of redistricting-is likewise permissible under Article 
24 II, Section 18 and the Fourteenth Amendment; 
25 
26 7. In evaluating the degree of partisan gerrymandering in this case, if 
27 any, the district court shall consider and address evidence comparing 
28 the relevant congressional district's voter registration percentage/data, 
29 regarding the individual plaintiffs' party affiliation under the 
30 challenged congressional maps, as well as the same source of data 
31 under the prior maps. The district court shall also consider any other 
32 evidence relevant to the district court's application of the test 
33 referenced in paragraph 2 of this order. 
34 
35 IT IS FURTHER ORDERED that a writ of superintending control shall 

36 issue contemporaneously with this order; and 

37 
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2 

rr JS FlJRI'HER ORDERED that an opinion in this matter shaH follow. 

IT IS SO ORDERED. 

A lm;, copy ,,,·,1is ;;,c1,:ej ~ti .311 parlies 
or thcir i:,;:,uti~:;,1 cJ r-e-~onf @. d:aI" fib:!. 

Chitcf D-er,,uly Ct:,t-:k of th~ S u,pn,tne Ci>ut·t 
l::f th-e :S rat~ of r·1Je\".:-I\:·Iexi::.x.~ 

WITNESS, the Honorable C. Shannon Bacon, Chief 
Justice of the Supren1e Court of the State of Ne\v 
1Vlexico, and the seal of said Court this 5th day of 
July,, 2023. 

Elizabeth A. Garcia, Clerk of Court 
Supreme Court ofNe,v Tv1exico 
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United States District Court,
E.D. Wisconsin.

James R. BAUMGART, Roger M. Breske,

Brian T. Burke, Charles J. Chvala, Russell

S. Decker, Jon Erpenbach, Gary R. George,

Richard Grobschmidt, Dave Hansen,

Robert Jauch, Mark Meyer, Rodney Moen,

Gwendolynne S. Moore, Kimberly Plache,

Fred A. Risser, Judy Robson, Kevin W.

Shibilski, Robert D. Wirch, Spencer Black,

James E. Kreuser, Gregory B. Huber,

each individually and as members of the

Wisconsin State Senate, Intervenor–Plaintiffs,

v.

Jeralyn WENDELBERGER, chairperson of

the Wisconsin Elections Board, and each of its

members in his or her official capacity, John

P. Savage, David Halbrooks, R.J. Johnson,

Brenda Lewison, Steven V. Ponto, John C.

Schober, Christine Wiseman and Kevin J.

Kennedy, its executive director, Defendants,

and

Scott R. JENSEN, in his capacity as the

Speaker of the Wisconsin Assembly,

and Mary E. Panzer, in her capacity as

the Minority Leader of the Wisconsin

Senate, Intervenor–Defendants.

Scott R. JENSEN, in his capacity as the

Speaker of the Wisconsin Assembly, Mary

E. Panzer, in her capacity as the Minority

Leader of the Wisconsin Senate, Plaintiffs,

v.

Jeralyn WENDELBERGER, chairperson of

the Wisconsin Elections Board, and each of its

members in his or her official capacity, John

P. Savage, David Halbrooks, R.J. Johnson,

Brenda Lewison, Steven V. Ponto, John

C. Schober. Christine Wiseman, Kevin J.

Kennedy, its executive director, Defendants,

and

James R. BAUMGART, Roger M. Breske,

Brian T. Burke, Charles J. Chvala, Russell

S. Decker, Jon Erpenbach, Gary R. George,

Richard Grobschmidt, Dave Hansen,

Robert Jauch, Mark Meyer, Rodney Moen,

Gwendolynne S. Moore, Kimberly Plache,

Fred A. Risser, Judy Robson, Kevin W.

Shibilski, Robert D. Wirch, Spencer Black,

James E. Kreuser, Gregory B. Huber, each

individually and as members of the Wisconsin

State Senate, Intervenor–Defendants.

No. 01–C–0121, 02–C–0366.
|

May 30, 2002.

Attorneys and Law Firms

Daniel Kelly, Patrick J. Hodan, Reinhart Boerner Van Deuren,
Eric M. McLeod, Gordon P. Giampietro, Michael Best &
Friedrich, Milwaukee, WI, James R. Troupis, Raymond
P. Taffora, Michael Best & Friedrich, Madison, WI, for
Plaintiffs.

James E. Bartzen, Michael P. May, Sarah A. Zylstra,
Boardman Suhr Curry & Field, Madison, WI, Randall L.
Nash, O'Neil Cannon & Hollman, Milwaukee, WI, for
Intervenor–Plaintiffs.

Before EASTERBROOK, Circuit Judge,
STADTMUELLER, Chief District Judge, and CLEVERT,
District Judge.

AMENDED MEMORANDUM OPINION AND ORDER

PER CURIAM.

*1  These consolidated actions challenge the
constitutionality of the current apportionment of Wisconsin
Assembly and Senate districts and seek declaratory,
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injunctive and other relief under the Constitution and laws of
the United States, including the Fourteenth Amendment, the
Fifteenth Amendment, § 2 of the Voting Rights Act of 1965,
42 U.S.C. § 1973 and 42 U.S.C. § 1983, as well as the laws and

Constitution of the State of Wisconsin.1 Both sets of plaintiffs
ask the court to declare that the existing apportionment of
the Wisconsin Senate and Assembly is unconstitutional and
invalid. Moreover, they seek an order enjoining the eight
members of the Wisconsin Elections Board from taking any
actions related to elections under the existing apportionment
plan, and an order redistricting the State of Wisconsin into
99 Assembly and 33 Senate Districts. As a consequence,
the parties urge the court to adopt a reapportionment plan
and maps that they have proffered as a remedy for the
malapportionment following the 2000 decennial census.

1 The complaint also sought reapportionment of
Wisconsin's congressional districts, as the 2000 census
resulted in Wisconsin losing one of its nine seats
in congress. However, during the pendency of this
case, the Wisconsin Legislature passed, and Governor
Scott McCallum signed, a bill reapportioning the
congressional districts, and the congressional portion of
this case became moot on April 11, 2002 (the day on
which the trial in the state legislative portion of this case
began).

Chief Judge Joel M. Flaum of the Court of Appeals for
the Seventh Circuit convened this panel and authorized
it to hear both actions, pursuant to 28 U.S.C. § 2284,
when the Wisconsin legislature failed to enact a plan of
reapportionment. As a consequence, a trial on the merits was
conducted on April 11 and April 12, 2002. For the reasons
that follow, the court finds the existing Wisconsin Assembly
and Senate districts violative of the “one person, one vote”
standard articulated by Reynolds v. Sims, 377 U.S. 533, 555,
84 S.Ct. 1362, 12 L.Ed.2d 506 (1964), and will implement a
reapportionment plan to remedy the defects in those districts.

PROCEDURAL HISTORY

These actions were initiated with the filing of a complaint
on February 1, 2001, by a group of Wisconsin voters
naming the Wisconsin Elections Board and its members as
defendants. Those voters alleged that Wisconsin's federal
congressional districts violated the “one-person, one vote”
principle articulated in art. I, sec. 2 of the United States

Constitution.2 Two groups of state legislators then filed
motions to intervene. The first, the Baumgart intervenors,

represent the Democratic members of the Wisconsin Senate,
while the second, the Jensen intervenors, represent the
Republican leaders of the State Senate and State Assembly.
The motions to intervene were granted in November 2001.
Subsequently, several other groups and individuals filed
motions to intervene. The motions of Senators Gwendolynne
Moore and Gary George were granted, and the motions of
the African–American Coalition for Empowerment, Citizens
for Competitive Elections, and Wisconsin Manufacturers and
Commerce Association were denied. However, they were
named amicus curiae.

2 Case No. 01–C–0121 was randomly assigned to Senior
District Judge John W. Reynolds. Pursuant to 28 U.S.C.
§ 2284, Chief Judge Flaum named Circuit Judge Frank
H. Easterbrook and Chief District Judge J.P. Stadtmueller
to a three-judge panel to hear the case. The case was
subsequently reassigned, pursuant to General L.R. 3.1, to
District Judge C.N. Clevert.

*2  On April 12, 2002, to remedy a possible jurisdictional
defect, the Jensen intervenors filed a separate complaint (the
“Jensen action”) against the members of the Elections Board
reasserting the state apportionment issues raised in the earlier
case. The new filing, Case No. 02–C–0366, was assigned to
Judge Clevert as a related case. Later that day, Chief Judge
Flaum appointed Judges Easterbrook and Stadtmueller to the
panel hearing the second case. The two cases were then
consolidated, and the Baumgart intervenors intervened in the
second action (02–C–0366).

BACKGROUND

The United States Census Bureau released its final 2000
census data on March 8, 2001, showing that Wisconsin's
total population is 5,463,675. Dividing this population into
ninety-nine equipopulous state assembly districts and thirty-
three equipopulous senate districts would yield Assembly
districts containing 54,179 persons and state senate districts
containing 162,536 persons. However, populations in the
existing state Senate and Assembly districts vary substantially
from these numbers. For example, Senate District 6 deviates
more than 22 percent from the perfect senate district numeric
population, and Assembly District 18 deviates more than
26 percent from the perfect assembly district numeric
population. All parties agree that as drawn, Wisconsin Senate
and Assembly districts are unconstitutional.
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DISCUSSION

The reapportionment of state legislative districts requires the
balancing of several disparate goals. These are summarized
below.

“The Equal Protection Clause requires that the seats in both
houses of a bicameral state legislature must be apportioned
on a population basis. Simply stated, an individual's right
to vote for state legislators is unconstitutionally impaired
when its weight is in a substantial fashion diluted when
compared with votes of citizens living in other parts of the
State.” Reynolds v. Sims, 377 U.S. 533, 568, 84 S.Ct. 1362,
12 L.Ed.2d 506 (1964). With respect to reapportionment,
population equality is the “most elemental requirement of the
Equal Protection Clause.” Connor v. Fitch, 431 U.S. 407, 409,
97 S.Ct. 1828, 52 L.Ed.2d 465 (1977). See also Chapman
v. Meier, 420 U.S. 1, 22, 95 S.Ct. 751, 42 L.Ed.2d 766
(1975). However, the Supreme Court has not pronounced a
threshold for a constitutionally acceptable level of deviation
from absolute population equality. The three-judge panel
that redistricted the State of Wisconsin in 1982 stated that
population deviations should be of the “de minimis” variety,
which it defined as below 2 percent. AFL–CIO v. Elections

Bd., 543 F.Supp. 630, 634 (E.D.Wis.1982).3 The 1992
reapportionment panel noted that because the 1990 decennial
census contained errors and was out of date by the time
of trial, the court not need fall for the “fallacy of delusive
exactness” in fashioning a plan, and that “below one percent
[deviation in voting power] there are no legally or politically
relevant degrees of perfection.” Prosser v. Elections Bd., 793

F.Supp. 859, 865–66 (W.D.Wis.1992).4

3 In contrast, Congressional redistricting may create
a much more rigorous standard for “de minimis”
population deviations. See Vieth v. Pennsylvania, No.
1:CV–01–2439, 2002 U.S. Dist. LEXIS 6188 at *15
(M.D. Penn. April 8, 2002) (finding plan creating
Congressional districts unconstitutional because the
most- and least-populous districts differed in population
by nineteen persons.)

4 The Prosser Court noted that the parties refer to both
the maximum deviation, which is the difference in
population between the least and the most populous
district divided by the mean population of all districts, as
well as the average by which the districts deviate from
the average population.

*3  Although population equality is the primary goal while
constructing legislative districts, it is not the only one. In
the context of Congressional redistricting plans, the Supreme
Court has observed that “court-ordered districts are held
to higher standards of population equality than legislative
ones,” but that “slight deviations are allowed” if supported
by “historically significant state policy or unique features.”
Abrams v. Johnson, 521 U.S. 74, 98, 117 S.Ct. 1925, 138
L.Ed.2d 285 (1997) (internal citations omitted).

Historically, federal courts have accepted some deviation
from perfect population equality to comply with “traditional”
redistricting criteria. These criteria include retaining previous
occupants in new legislative districts, known as “core
retention,” see Karcher, 462 U.S. 725, 740, 103 S.Ct. 2653,
77 L.Ed.2d 133 (1983); avoiding split municipalities, see
id.; drawing districts that are as contiguous and compact
as possible, see id.; respecting the requirements of the
Voting Rights Act, 42 U.S.C. § 1973; maintaining traditional
communities of interest, see AFL–CIO, 543 F.Supp. at 636;
and avoiding the creation of partisan advantage, see Prosser,
793 F.Supp. at 867 (noting that “[j]udges should not select a
plan that seeks partisan advantage”). Avoiding unnecessary
pairing of incumbents, a criterion discussed by the Supreme
Court in Karcher, 462 U.S. at 740, was expressly rejected by
the 1982 Wisconsin reapportionment panel, see AFL–CIO,
543 F.Supp. at 638 (stating that the panel did not consider
incumbent residency in drafting its plan).

Courts in Wisconsin have accepted some deviation from
perfect population equality in view of two special
considerations. The first involves senate elections. In
Wisconsin, state senators have four year terms. State
senators from even-numbered districts run for office in years
corresponding to the presidential election cycle, and state
senators from odd-numbered districts are elected during
midterm elections. Thus, in midterm legislative election
years such as 2002, if voters are shifted from odd to even
senate districts, they will face a two-year delay in voting
for state senators. Delays of this nature are referred to as
“disenfranchisement.” See Prosser, 793 F.Supp. at 866.

The second consideration is the avoidance of ward boundary
splits and, where possible, municipal boundary splits. Article
IV, section 4 of the Wisconsin Constitution provides that
assembly districts are “to be bounded by county, precinct,
town or ward lines, to consist of contiguous territory and
be in as compact form as practicable.” At one time this
language was interpreted as prohibiting the creation of
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Assembly districts that crossed county lines. Indeed, in
1964 the Wisconsin Supreme Court declined to divide any
counties when reapportioning the state, thereby creating a
maximum population deviation of 76.2%. See Wisconsin ex
rel. Reynolds v. Zimmerman, 23 Wis.2d 606, 623 (1964).
Although avoiding the division of counties is no longer
an inviolable principle, respect for the prerogatives of the
Wisconsin Constitution dictate that wards and municipalities
be kept whole where possible. This is in accord with the
decisions of two earlier Wisconsin three judge panels. The
1982 and 1992 reapportionment panels did not divide any
wards in their respective reapportionment plans, and the 1992
panel rejected a proposed plan that achieved 0% population
deviation by splitting wards. See Prosser, 793 F.Supp. at 866.

*4  With these considerations in mind, we turn to the
plans submitted in these cases. A total of sixteen plans
were submitted to the court. The Jensen intervenors filed
nine plans (variations on a theme with different standards
of population equality), the Baumgart intervenors three,
while Senator George, the African American Coalition
for Empowerment, Citizens for Competitive Elections, and
Wisconsin Manufacturers and Commerce each filed one. Of
the multiple plans submitted by the Jensen and Baumgart
intervenors, the court considered only two for each group, JP1
Alternate A (Alt A) and JP1 Alternate C (Alt C) for the Jensen
intervenors, and Leg Dem B and Leg Dem C for the Baumgart
intervenors.

The two Jensen intervenor plans—Alt A and Alt C—have the
lowest levels of population deviation of any of the filed plans,
with maximum deviations of .97 and 1.00%, respectively.
Moreover, they have the highest levels of core retention,
lowest levels of disenfranchisement, and highest levels of
compactness of any of the plans submitted.

On the other hand, the partisan origins of the Jensen plans are
evident. First, they pair a substantial number of Democratic
incumbents, while several Republican incumbent pairs are
pairs in name only, with one of each retiring or running for
another office. Second, it appears that the Jensen Assembly
plans are designed to move a number of incumbent Democrats
into strongly Republican districts and either pack Democrats
into as few districts as possible or divide them among strong
Republican districts. On the Senate side, the Jensen plans
include questionable splits on the county level in districts with
Democrat incumbents, and appear to have been designed to
ensure Republican control of the Senate.

The Baumgart plans are riddled with their own partisan
marks. Leg Dem B and Leg Dem C divide the City of Madison
into six districts radiating out from the Capitol in pizza slice
fashion. The Leg Dem plans have higher levels of population
deviation, lower levels of core retention, higher levels of
disenfranchisement, and lower levels of compactness than the
Alt A and Alt C plans, in part because they renumber the
Senate districts in Milwaukee County (again for presumed
partisan advantage).

Senator George's plan is identical to Leg Dem C in all
but the southeastern corner of the state. His plan contains
a substantial level of absolute population deviation (2.67%
in his amended plan), and disenfranchises more voters than
any of the above plans, also due to renumbering districts in
Milwaukee County.

At trial, the parties pursued two issues vigorously: what effect,
if any, does § 2 of the Voting Rights Act have on creation of
legislative districts in Milwaukee, and how the court should
determine the relative partisan fairness of the reapportionment
plans filed in this case (with each side claiming that their plan
struck the proper balance of partisan fairness).

The Voting Rights Act issues are the result of demographic
changes that occurred in Milwaukee County since
redistricting in 1992. The 1992 redistricting panel created
five African–American majority-minority districts and one
African–American minority influence district, along with
one Latino majority-minority district. Over the subsequent
decade, demographic trends resulted in the African–
American influence district becoming a majority-minority
district. Those same demographic trends resulted in at least
one district having a greater than 80% African–American
population.

*5  Under the Supreme Court's ruling in Thornburg v.
Gingles, 478 U.S. 30, 106 S.Ct. 2752, 92 L.Ed.2d 25 (1986),
extended to single-member districts in Growe v. Emison, 507
U.S. 25, 40–41, 113 S.Ct. 1075, 122 L.Ed.2d 388 (1993), three
things must be present to warrant the consideration of race
as the primary basis for drawing districts: first, the minority
group must be “sufficiently large and geographically compact
to constitute a majority in a single-member district”; second,
the minority group must be “politically cohesive”; and third,
the majority must “vote[ ] sufficiently as a bloc to enable it ...
to defeat the minority's preferred candidate.” 478 U.S. at 50–
51.
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The parties agree that the African–American community in
the City of Milwaukee is large enough and compact enough
to constitute a majority in several districts, and the parties
share the view that African–Americans generally vote for
Democrats. However, they disagree as to whether block
voting occurs in the City of Milwaukee, and if so, what
remedy should be applied.

The Jensen and Baumgart intervenors argued mutually
contradictory positions with respect to whether § 2 of the
Voting Rights Act should be considered in this case. The
Jensen intervenors alleged that there was no evidence of
block voting by whites in the City of Milwaukee, which,
if correct would negate any justification under Growe for
reliance upon race in constructing voting districts. However,
the Jensen intervenors' expert, Bernard Grofman, testified by
affidavit that the only way to respect communities of interest
in Milwaukee is to draw district lines that create six African–
American majority-minority districts, and avoid “packing”
African–American votes. Indeed, the Jensen plans appear to
have relied upon race as the basis for creating districts in the
City of Milwaukee: a simple inspection of the Jensen plans
of Milwaukee and the plans showing Milwaukee's minority
population leads to the conclusion that the Jensen plans were
crafted to chop the areas of Milwaukee with the highest
African American populations and to balance those areas with
areas of greater white population from outer sections of the
City of Milwaukee.

In contrast, the Baumgart intervenors presented expert
testimony that all of the Gingles criteria were present in
Wisconsin in general and the City of Milwaukee in particular,
but that the Jensen plans divided the African–American
population too thinly and would result in the inability
of African–Americans to elect candidates of choice. The
Baumgart intervenors' expert noted that a minority district
requires an African–American voting age population of at
least 60% to guarantee the election of candidates of choice,
and that only their plans satisfied this criterion. Somewhat
counterintuitively, the Baumgart intervenors' expert asserted
that the court must reject the Jensen plans for failure initially
to satisfy the Gingles factors (even though he urged the court
to find that the Baumgart plans are consistent with Gingles ).

*6  At the final hearing the parties debated the relative
partisan impact of their plans. The Jensen intervenors
contended that their plans were fair, using a “base-
race” analysis, and resulted in “competitive” districts. The
Baumgart intervenors in turn submitted that the Jensen plans

were flawed because they packed the Democrats into a
lesser number of districts and that the Jensen plans give the
Republicans a five-seat majority in an even election.

Analysis reveals that the “base-race” method used by the
Jensen intervenors is only as reliable as the elections chosen,
and may be biased if special factors are present in the base-
races used for the estimate. See Prosser, 793 F.Supp. at 868
(noting that the ground for using base-races was destroyed on
cross examination, as the races chosen “were riven by special
factors”). The three base-races relied upon by Jensen's expert
were saturated with special factors: the 1998 gubernatorial
election, paired three-time incumbent Tommy Thompson
(possibly the most popular governor in Wisconsin's history)
against political newcomer Ed Garvey; the 1996 secretary
of state election, paired Doug LaFollette (a distant relative
of Progressive icon “Fighting Bob” La Follette and former
Governor Phillip La Follette) against Linda Cross; and the
2000 presidential election, perhaps the closest in this state's
history. Moreover, the base-race analysis was determined
merely by averaging the vote percentages for each candidate
in all of the districts without considering differences in
population between the districts, thus biasing the analysis in
favor of underpopulated districts.

The Baumgart intervenors' method for analyzing political
fairness was more sophisticated than the base-race method
and is correct in the results found, namely, that even if the
Democrats win a bare majority of votes, they will take less
than 50% of the total number of seats in the Assembly. The
problem with using this finding as the basis for a plan is that
it does not take into account the difference between popular
and legislative majorities, and the fact that, practically, there
is no way to draw plans which use the traditional criteria
and completely avoid this result. Theoretically, it would be
possible to draw lines for Assembly districts that would assure
that the party with the popular majority holds every seat in
the Assembly. See Prosser, 793 F.Supp. at 864. However,
Wisconsin Democrats tend to be found in high concentrations
in certain areas of the state, and the only way to assure that
the number of seats in the Assembly corresponds roughly to
the percentage of votes cast would be at-large election of the
entire Assembly, which neither side has advocated and would
likely violate the Voting Rights Act.

Having found various unredeemable flaws in the various
plans submitted by the parties, the court was forced to draft
one of its own. As was done in 1992, a draft version of the
plan was submitted to the parties for comment and analysis.
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The parties were allowed five days to analyze the draft and to
comment to the court.

*7  The court undertook its redistricting endeavor in
the most neutral way it could conceive—by taking the
1992 reapportionment plan as a template and adjusting it
for population deviations. The process began with district
adjustments in the southeastern corner of the state. That
area was chosen for two reasons. First, Milwaukee County
has experienced the state's greatest population loss over the
past decade, while the region immediately to its west has
experienced the greatest population growth. Thus, the greatest
population deviation in the state lies within this area. Second,
the parties devoted much of their trial time to discussing how

their plans would affect Milwaukee County.5

5 The population shifts in the area necessitated the
elimination of one assembly district in Milwaukee
County and the creation of one assembly district in the
high-growth area west of the county.

When making the necessary changes to the boundaries of
the existing districts, the court was guided by the neutral
principles of maintaining municipal boundaries and uniting
communities of interest. There was also an attempt to keep
population deviation between districts as low as possible
while respecting these principles.

As part of its efforts, the court had to decide whether to
renumber the assembly districts in southeastern Wisconsin
to accommodate the migration of one entire district out
of Milwaukee County. And there was an attempt to create
physically compact senate districts and maintain communities
of interest when making this decision.

Obviously, the process involved some subjective choices.
For example, the court had to decide which communities
to exclude from overpopulated districts and to include in
underpopulated districts. Where possible, the court relied
on affidavits supplied by the parties describing the natural
communities of interest to direct these subjective choices.
(Senator George's submissions provided particular guidance
within Milwaukee County in this regard.)

Adherence to these criteria resulted in a plan containing
five African–American majority assembly districts, one
Latino majority assembly district, and one African–American
“influence” assembly district. The racial and cultural minority
populations in these districts appear sufficient to permit
African–Americans and Latinos to elect candidates of choice.

Hence, it was unnecessary to decide whether racially
polarized voting occurs in southeastern Wisconsin (thereby
necessitating the conscious creation of majority-minority
districts pursuant to the Voting Rights Act).

The court's plan embodies a maximum population deviation
of 1.48%, which is lower than the population deviation of the
best of the Baumgart intervenors' plans and slightly higher
than the population deviations of the Jensen intervenors'
plans, and within the de minimis 2% threshold set by the AFL–
CIO court. Presumably, because of the methodology used, the
court's plan meets or exceeds the submissions of the parties
and amici with respect to most traditional apportionment
criteria. The average level of core retention is 76.7%, versus
73.9% for the Jensen plans and 74% for the Baumgart plans.
The court plan splits 50 municipalities, as compared to 51 for
the Jensen plans and 78 for the Baumgart plans. The number
of voters disenfranchised with respect to Senate elections is
171,613, versus 206,428 for the Jensen plans and 303,606
for the Baumgart plans. District compactness levels are also
higher than those for the Jensen and Baumgart plans, using

the smallest circle and perimeter to area measures.6 Finally,
the court plan respects traditional communities of interest in
the City of Milwaukee.

6 The court's plan is also superior to all plans submitted by
amici with respect to the traditional redistricting criteria.

*8  Now, therefore,

IT IS ORDERED that the Wisconsin State legislative districts
described in Chapter 4 of the Wisconsin Statutes (1999–2000)
are declared unconstitutional.

IT IS FURTHER ORDERED that all elections to be held
in the Wisconsin State legislative districts as described
in Chapter 4 of the Wisconsin Statutes (1999–2000) are
enjoined.

IT IS FURTHER ORDERED that the 99 Wisconsin State
assembly districts described below are organized into 33
senate districts as follows:

I. SENATE DISTRICTS

First senate district: The combination of the 1st, 2nd and 3rd
assembly districts.
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Second senate district: The combination of the 4th, 5th, and
6th assembly districts.

Third senate district: The combination of the 7th, 8th, and 9th
assembly districts.

Fourth senate district: The combination of the 10th, 11th, and
12th assembly districts.

Fifth senate district: The combination of the 13th, 14th, and
15th assembly districts.

Sixth senate district: The combination of the 16th, 17th, and
18th assembly districts.

Seventh senate district: The combination of the 19th, 20th,
and 21st assembly districts.

Eighth senate district: The combination of the 22nd, 23rd, and
24th assembly districts.

Ninth senate district: The combination of the 25th, 26th, and
27th assembly districts.

Tenth senate district: The combination of the 28th, 29th, and
30th assembly districts.

Eleventh senate district: The combination of the 31st, 32nd,
and 33rd assembly districts.

Twelfth senate district: The combination of the 34th, 35th, and
36th assembly districts.

Thirteenth senate district: The combination of the 37th, 38th,
and 39th assembly districts.

Fourteenth senate district: The combination of the 40th, 41st,
and 42nd assembly districts.

Fifteenth senate district: The combination of the 43rd, 44th,
and 45th assembly districts.

Sixteenth senate district: The combination of the 46th, 47th,
and 48th assembly districts.

Seventeenth senate district: The combination of the 49th,
50th, and 51st assembly districts.

Eighteenth senate district: The combination of the 52nd, 53rd,
and 54th assembly districts.

Nineteenth senate district: The combination of the 55th, 56th,
and 57th assembly districts.

Twentieth senate district: The combination of the 58th, 59th,
and 60th assembly districts.

Twenty–First senate district: The combination of the 61st,
62nd, and 63rd assembly districts.

Twenty–Second senate district: The combination of the 64th,
65th, and 66th assembly districts.

Twenty–Third senate district: The combination of the 67th,
68th, and 69th assembly districts.

Twenty–Fourth senate district: The combination of the 70th,
71st, and 72nd assembly districts.

Twenty–Fifth senate district: The combination of the 73rd,
74th, and 75th assembly districts.

Twenty–Sixth senate district: The combination of the 76th,
77th, and 78th assembly districts.

Twenty–Seventh senate district: The combination of the 79th,
80th, and 81st assembly districts.

*9  Twenty–Eighth senate district: The combination of the
82nd, 83rd, and 84th assembly districts.

Twenty–Ninth senate district: The combination of the 85th,
86th, and 87th assembly districts.

Thirtieth senate district: The combination of the 88th, 89th,
and 90th assembly districts.

Thirty–First senate district: The combination of the 91st,
92nd, and 93rd assembly districts.

Thirty–Second senate district: The combination of the 94th,
95th, and 96th assembly districts.

Thirty–Third senate district: The combination of the 97th,
98th, and 99th assembly districts.

II. ASSEMBLY DISTRICTS
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First assembly district. All of the following territory
constitutes the first assembly district:

(1) Whole county. Door County.

(2) Brown County. That part of Brown County consisting
of the towns of Green Bay, Humboldt, and Scott.

(3) Kewaunee County. That part of Kewaunee County
consisting of all of the following:

(a) The towns of Ahnapee, Carlton, Casco, Lincoln,
Luxemburg, Montpelier, Pierce, Red River, and West
Kewaunee.

(b) The villages of Casco and Luxemburg.

(c) The cities of Algoma and Kewaunee.

Second assembly district. All of the following territory
constitutes the 2nd assembly district:

(1) Brown County. That part of Brown County consisting
of all of the following:

(a) The towns of Bellevue, Eaton, Glenmore, Ledgeview,
New Denmark, Rockland, and Wrights town.

(b) The villages of Denmark and Wrights town.

(2) Kewaunee County. That part of Kewaunee County
consisting of the town of Franklin.

(3) Manitowoc County. That part of Manitowoc County
consisting of all of the following:

(a) The towns of Cooperstown, Franklin, Gibson, Kossuth,
Maple Grove, Mishicot, Two Creeks, and Two Rivers.

(b) The villages of Francis Creek, Kellnersville, Maribel,
and Mishicot.

(c) The city of Two Rivers.

Third assembly district. All of the following territory
constitutes the 3rd assembly district:

(1) Brown County. That part of Brown County consisting
of the towns of Holland and Morrison.

(2) Calumet County. That part of Calumet County
consisting of all of the following:

(a) The towns of Brillion, Chilton, Harrison, Stockbridge,
and Woodville.

(b) The villages of Sherwood and Stock bridge.

(c) The cities of Brillion and Chilton.

(d) That part of the city of Appleton located in the county.

(e) That part of the city of Menasha located in the county.

(3) Outagamie County. That part of Outagamie County
consisting of all of the following:

(a) The town of Buchanan.

(b) The villages of Combined Locks and Kimberly.

(c) That part of the village of Little Chute comprising wards
5, 6, 7, and 11.

(4) Winnebago County. That part of Winnebago County
consisting of that part of the city of Appleton comprising
wards 41 and 49.

Fourth assembly district. All of the following territory in
Brown County constitutes the 4th assembly district:

*10  (1) The village of Allouez.

(2) That part of the village of Ashwaubenon comprising
wards 1, 2, 3, 4, 5, 6, 7, 8, 10, 11, and 12.

(3) The city of De Pere.

(4) That part of the city of Green Bay comprising ward 46.

Fifth assembly district. All of the following territory
constitutes the 5th assembly district:

(1) Brown County. That part of Brown County consisting
of all of the following:

(a) The towns of Hobart and Lawrence.

(b) That part of the village of Ashwaubenon comprising
ward 9.

(c) That part of the city of Green Bay comprising wards 47,
48, and 49.

(2) Outagamie County. That part of Outagamie County
consisting of all of the following:
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(a) The towns of Black Creek, Cicero, Freedom, Kaukauna,
Oneida, Osborn, Seymour, and Vandenbroek.

(b) The villages of Black Creek and Nichols.

(c) That part of the village of Little Chute comprising wards
1, 2, 4, 8, 9, 10, and 12.

(d) That part of the village of Howard located in the county.

(e) The cities of Kaukauna and Seymour.

(3) Shawano County. That part of Shawano County
consisting of the town of Maple Grove.

Sixth assembly district. All of the following territory
constitutes the 6th assembly district:

(1) Oconto County. That part of Oconto County consisting
of all of the following:

(a) The towns of Abrams, Bagley, Brazeau, Breed, Gillett,
How, Maple Valley, Morgan, Oconto Falls, Spruce, and
Underhill.

(b) The village of Suring.

(c) The cities of Gillett and Oconto Falls.

(2) Outagamie County. That part of Outagamie County
consisting of all of the following:

(a) The towns of Bovina, Deer Creek, Ellington, Liberty,
Maine, and Maple Creek.

(b) The villages of Bear Creek and Shiocton.

(3) Shawano County. That part of Shawano County
consisting of all of the following:

(a) The towns of Angelica, Belle Plaine, Grant, Green
Valley, Hartland, Herman, Lessor, Morris, Navarino,
Pella, Richmond, Seneca, Washington, Waukechon, and
Wescott.

(b) The villages of Bonduel, Bowler, Cecil, and Gresham.

(c) The city of Shawano.

(4) Waupaca County. That part of Waupaca County
consisting of all of the following:

(a) The town of Matteson.

(b) The village of Embarrass.

Seventh assembly district. All of the following territory in
Milwaukee County constitutes the 7th assembly district:

(1) That part of the city of Greenfield comprising wards 1,
2, 3, 4, 5, 8, 13, 14, 15, 16, 17, 18, 19, 20, and 21.

(2) That part of the city of Milwaukee comprising wards
184, 185, 186, 187, 188, 189, 190, 193, 194, 195, 196,
197, 198, 199, and 231.

Eighth assembly district. All of the following territory in
Milwaukee County constitutes the 8th assembly district: that
part of the city of Milwaukee comprising wards 63, 64, 132,
133, 134, 135, 139, 201, 202, 203, 204, 205, 206, 207, 208,
209, 210, 211, 212, 213, 214, 215, 291, 292, and 293.

Ninth assembly district. All of the following territory in
Milwaukee County constitutes the 9th assembly district: that
part of the city of Milwaukee comprising wards 136, 137, 138,
140, 141, 142, 143, 144, 145, 146, 182, 183, 200, 217, 218,
219, 220, 221, 242, 243, 244, 245, 246, 247, 248, 294, 295,
and 296.

*11  Tenth assembly district. All of the following territory in
Milwaukee County constitutes the 10th assembly district:

(1) That part of the city of Glendale comprising wards 1,
6, and 12.

(2) That part of the city of Milwaukee comprising wards 1,
2, 3, 11, 13, 16, 17, 19, 41, 48, 95, 96, 97, 98, 99, 100,
101, 102, 103, 104, 157, 161, 164, 165, 166, 176, 177,
and 178.

Eleventh assembly district. All of the following territory in
Milwaukee County constitutes the 11th assembly district: that
part of the city of Milwaukee comprising wards 4, 5, 6, 7, 8,
9, 10, 12, 14, 15, 18, 20, 21, 22, 23, 26, 27, 28, 78, 79, 80,
115, 156, 158, 159, 160, 162, and 163.

Twelfth assembly district. All of the following territory
constitutes the 12th assembly district:

(1) Milwaukee County. That part of Milwaukee County
consisting of all of the following:
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(a) That part of the city of Milwaukee comprising wards
24, 25, 74, 75, 76, 77, 83, 148, 149, 151, 152, 153, 154,
155, 264, 266, 267, 268, 269, 270, 271, 272, and 273.

(b) That part of the city of Wauwatosa comprising wards
23 and 24.

(2) Waukesha County. That part of Waukesha County
consisting of that part of the city of Milwaukee
comprising ward 274.

Thirteenth assembly district. All of the following territory in
Milwaukee County constitutes the 13th assembly district:

(1) The village of West Milwaukee.

(2) That part of the city of Milwaukee comprising wards
37, 85, 86, 87, 88, 89, 90, 91, 92, 93, 94, 282, 283, 284,
285, 288, and 289.

(3) That part of the city of Wauwatosa comprising wards 1,
2, 3, 4, 7, 10, 11, 12, 13, 14, and 15.

Fourteenth assembly district. All of the following territory
constitutes the 14th assembly district:

(1) Milwaukee County. That part of Milwaukee County
consisting of all of the following:

(a) That part of the city of Milwaukee comprising wards
286 and 287.

(b) That part of the city of Wauwatosa comprising wards 5,
6, 8, 9, 16, 17, 18, 19, 20, 21, and 22.

(c) That part of the city of West Allis comprising wards 16,
17, 18, 28, 30, and 32.

(2) Waukesha County. That part of Waukesha County
consisting of all of the following:

(a) The village of Elm Grove.

(b) That part of the city of Brookfield comprising wards 1,
2, 3, 7, 9, 15, 23, and 24.

Fifteenth assembly district. All of the following territory in
Milwaukee County constitutes the 15th assembly district:

(1) That part of the city of Milwaukee comprising wards
191 and 192.

(2) That part of the city of West Allis comprising wards 1,
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 19, 20, 21, 22,
23, 24, 25, 26, 27, 29, 31, and 33.

Sixteenth assembly district. All of the following territory in
Milwaukee County constitutes the 16th assembly district: that
part of the city of Milwaukee comprising wards 60, 61, 62,
65, 66, 70, 71, 72, 73, 105, 106, 107, 108, 109, 110, 111, 112,
174, 175, 179, 180, 297, 298, 299, 311, 312, 313, and 314.

*12  Seventeenth assembly district. All of the following
territory in Milwaukee County constitutes the 17th assembly
district: that part of the city of Milwaukee comprising wards
29, 30, 31, 32, 33, 34, 35, 36, 81, 82, 84, 113, 114, 116, 117,
118, 119, 120, 121, 122, 123, 124, 125, 127, 128, 167, 168,
169, 170, and 171.

Eighteenth assembly district. All of the following territory in
Milwaukee County constitutes the 18th assembly district: that
part of the city of Milwaukee comprising wards 67, 68, 69,
126, 129, 130, 131, 172, 173, 181, 275, 276, 277, 278, 279,
280, 281, 290, 300, 301, 302, 303, 304, 305, 306, 307, 308,
309, and 310.

Nineteenth assembly district. All of the following territory in
Milwaukee County constitutes the 19th assembly district: that
part of the city of Milwaukee comprising wards 39, 42, 43,
44, 45, 46, 47, 49, 50, 51, 52, 53, 54, 55, 56, 57, 58, 59, 235,
236, 237, 238, 239, 240, 241, 251, 252, and 255.

Twentieth assembly district. All of the following territory in
Milwaukee County constitutes the 20th assembly district:

(1) The cities of Cudahy and St. Francis.

(2) That part of the city of Milwaukee comprising wards
216, 222, 223, 224, 225, 226, 227, 228, 230, 233, 234,
249, 250, 253, 254, 256, and 257.

Twenty-first assembly district. All of the following territory
in Milwaukee County constitutes the 21st assembly district:

(1) The cities of Oak Creek and South Milwaukee.

(2) That part of the city of Milwaukee comprising wards
229 and 232.

Twenty-second assembly district. All of the following
territory in Milwaukee County constitutes the 22nd assembly
district:
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(1) The villages of Fox Point, River Hills, Shorewood, and
Whitefish Bay.

(2) That part of the city of Glendale comprising wards 2, 3,
4, 5, 7, 8, 9, 10, and 11.

(3) That part of the city of Milwaukee comprising wards
38, 40, 147, and 150.

Twenty-third assembly district. All of the following territory
constitutes the 23rd assembly district:

(1) Milwaukee County. That part of Milwaukee County
consisting of all of the following:

(a) The village of Brown Deer.

(b) That part of the village of Bayside located in the county.

(c) That part of the city of Milwaukee comprising wards
258, 259, 260, 261, 262, 263, and 265.

(2) Ozaukee County. That part of Ozaukee County
consisting of all of the following:

(a) The village of Thiensville.

(b) That part of the village of Bayside located in the county.

(c) That part of the city of Mequon comprising wards 1, 3,
4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20,
and 21.

(3) Washington County. That part of Washington County
consisting of that part of the city of Milwaukee
comprising ward 262.

Twenty-fourth assembly district. All of the following territory
constitutes the 24th assembly district:

(1) Washington County. That part of Washington County
consisting of all of the following:

(a) The town of Germantown.

*13  (b) That part of the town of Richfield comprising
wards 6, 7, 8, 11, 12, and 13.

(c) The village of Germantown.

(2) Waukesha County. That part of Waukesha County
consisting of all of the following:

(a) The village of Butler.

(b) That part of the village of Menomonee Falls comprising
wards 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16,
17, 19, 20, 21, 22, 23, 28, and 29.

Twenty-fifth assembly district. All of the following territory
constitutes the 25th assembly district:

(1) Calumet County. That part of Calumet County
consisting of all of the following:

(a) The town of Rantoul.

(b) The villages of Hilbert and Potter.

(2) Manitowoc County. That part of Manitowoc County
consisting of all of the following:

(a) The towns of Cato, Centerville, Eaton, Liberty,
Manitowoc, Manitowoc Rapids, Meeme, Newton, and
Rockland.

(b) The villages of Cleveland, Reedsville, St. Nazianz,
Valders, and Whitelaw.

(c) The city of Manitowoc.

Twenty-sixth assembly district. All of the following territory
in Sheboygan County constitutes the 26th assembly district:

(1) That part of the town of Sheboygan comprising ward 2.

(2) The village of Kohler.

(3) The city of Sheboygan.

(4) That part of the city of Sheboygan Falls comprising
ward 10.

Twenty-seventh assembly district. All of the following
territory constitutes the 27th assembly district:

(1) Calumet County. That part of Calumet County
consisting of all of the following:

(a) The towns of Brothertown, Charlestown, and New
Holstein.

(b) The city of New Holstein.

(c) That part of the city of Kiel located in the county.
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(2) Fond du Lac County. That part of Fond du Lac County
consisting of all of the following:

(a) The towns of Calumet, Forest, and Marshfield.

(b) The villages of Mount Calvary and St. Cloud.

(3) Manitowoc County. That part of Manitowoc County
consisting of all of the following:

(a) The town of Schleswig.

(b) That part of the city of Kiel located in the county.

(4) Sheboygan County. That part of Sheboygan County
consisting of all of the following:

(a) The towns of Greenbush, Herman, Mosel, Plymouth,
Rhine, Russell, and Sheboygan Falls.

(b) That part of the town of Sheboygan comprising wards
1, 3, 4, 5, 6, and 7.

(c) The villages of Elkhart Lake, Glenbeulah, and Howards
Grove.

(d) The city of Plymouth.

(e) That part of the city of Sheboygan Falls comprising
wards 1, 2, 3, 4, 5, 6, 7, 8, and 9.

Twenty-eighth assembly district. All of the following territory
constitutes the 28th assembly district:

(1) Burnett County. That part of Burnett County consisting
of all of the following:

(a) The towns of Anderson, Daniels, Dewey, Grantsburg,
La Follette, Lincoln, Meenon, Roosevelt, Siren, Trade
Lake, West Marshland, and Wood River.

(b) The villages of Grantsburg, Siren, and Webster.

(2) Polk County. That part of Polk County consisting of all
of the following:

*14  (a) The towns of Alden, Apple River, Balsam
Lake, Black Brook, Bone Lake, Clam Falls, Clayton,
Clear Lake, Eureka, Farmington, Garfield, Georgetown,
Laketown, Lincoln, Lorain, Luck, Milltown, Osceola,
St. Croix Falls, Sterling, and West Sweden.

(b) The villages of Balsam Lake, Centuria, Clayton, Clear
Lake, Dresser, Frederic, Luck, Milltown, and Osceola.

(c) The cities of Amery and St. Croix Falls.

(3) St. Croix County. That part of St. Croix County
consisting of all of the following:

(a) That part of the town of Somerset comprising wards 1,
3, 4, and 5.

(b) The village of Somerset.

Twenty-ninth assembly district. All of the following territory
constitutes the 29th assembly district:

(1) Dunn County. That part of Dunn County consisting of
all of the following:

(a) The towns of Lucas, Menomonie, and Stanton.

(b) The village of Knapp.

(c) The city of Menomonie.

(2) Pierce County. That part of Pierce County consisting of
all of the following:

(a) The towns of Gilman and Spring Lake.

(b) The village of Elmwood.

(c) That part of the village of Spring Valley located in the
county.

(3) St. Croix County. That part of St. Croix County
consisting of all of the following:

(a) The towns of Baldwin, Cady, Cylon, Eau Galle,
Emerald, Erin Prairie, Forest, Glenwood, Hammond,
Kinnickinnic, Pleasant Valley, Richmond, Rush River,
Springfield, Stanton, Star Prairie, and Warren.

(b) The villages of Baldwin, Deer Park, Hammond,
Roberts, Star Prairie, Wilson, and Woodville.

(c) That part of the village of Spring Valley located in the
county.

(d) The cities of Glenwood City and New Richmond.

Thirtieth assembly district. All of the following territory
constitutes the 30th assembly district:
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(1) Pierce County. That part of Pierce County consisting of
all of the following:

(a) The towns of Clifton, Diamond Bluff, Oak Grove, River
Falls, Trenton, and Trimbelle.

(b) The village of Ellsworth.

(c) The city of Prescott.

(d) That part of the city of River Falls located in the county.

(2) St. Croix County. That part of St. Croix County
consisting of all of the following:

(a) The towns of Hudson, St. Joseph, and Troy.

(b) That part of the town of Somerset comprising ward 2.

(c) The village of North Hudson.

(d) The city of Hudson.

(e) That part of the city of River Falls located in the county.

Thirty-first assembly district. All of the following territory
constitutes the 31st assembly district:

(1) Jefferson County. That part of Jefferson County
consisting of all of the following:

(a) The towns of Cold Spring, Concord, Farmington,
Hebron, Palmyra, and Sullivan.

(b) The villages of Johnson Creek, Palmyra, and Sullivan.

(2) Walworth County. That part of Walworth County
consisting of all of the following:

(a) The towns of Lafayette, La Grange, Spring Prairie,
Sugar Creek, and Troy.

(b) The city of Elkhorn.

*15  (3) Waukesha County. That part of Waukesha County
consisting of all of the following:

(a) The towns of Eagle, Ottawa, and Summit.

(b) The villages of Dousman, Eagle, and Oconomowoc
Lake.

(c) hat part of the city of Oconomowoc comprising wards
7, 8, 9, 10, 11, 12, and 13.

Thirty-second assembly district. All of the following territory
constitutes the 32nd assembly district:

(1) Kenosha County. That part of Kenosha County
consisting of the town of Wheat land.

(2) Walworth County. That part of Walworth County
consisting of all of the following:

(a) The towns of Bloomfield, Darien, Delavan, Geneva,
Linn, Lyons, Sharon, and Walworth.

(b) The villages of Darien, Fontana–on–Geneva Lake,
Sharon, Walworth, and Williams Bay.

(c) That part of the village of Genoa City located in the
county.

(d) The cities of Delavan and Lake Geneva.

Thirty-third assembly district. All of the following territory in
Waukesha County constitutes the 33rd assembly district:

(1) The towns of Delafield and Geneses.

(2) That part of the town of Mukwonago comprising wards
1, 2, 4, 5, 6, 7, 8, 9, and 10.

(3) That part of the town of Waukesha comprising wards
3, 7, and 8.

(4) The villages of Chenequa, Hartland, Nashotah, North
Prairie, and Wales.

(5) The city of Delafield.

(6) That part of the city of Pewaukee comprising ward 7.

(7) That part of the city of Waukesha comprising wards 8,
10, 11, 12, 13, 14, and 15.

Thirty-fourth assembly district. All of the following territory
constitutes the 34th assembly district:

(1) Whole county. Vilas County.

(2) Oneida County. That part of Oneida County consisting
of all of the following:

(a) The towns of Crescent, Enterprise, Hazelhurst, Lake
Tomahawk, Minocqua, Monico, Newbold, Pelican,
Piehl, Pine Lake, Schoepke, Stella, Sugar Camp, Three
Lakes, and Woodruff.
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(b) The city of Rhinelander.

Thirty-fifth assembly district. All of the following territory
constitutes the 35th assembly district:

(1) Whole county. Lincoln County.

(2) Langlade County. That part of Langlade County
consisting of all of the following:

(a) The towns of Ackley, Ainsworth, Antigo, Elcho, Neva,
Norwood, Parrish, Peck, Rolling, Summit, Upham, and
Vilas.

(b) The city of Antigo.

(3) Marathon County. That part of Marathon County
consisting of all of the following:

(a) The towns of Halsey, Hamburg, Harrison, and Hewitt.

(b) The village of Athens.

(4) Oneida County. That part of Oneida County consisting
of the towns of Cassian, Little Rice, Lynne, Nokomis,
and Woodboro.

Thirty-sixth assembly district. All of the following territory
constitutes the 36th assembly district:

(1) Whole counties. Florence County, Forest County, and
Menominee County.

(2) Langlade County. That part of Langlade County
consisting of all of the following:

(a) The towns of Evergreen, Langlade, Polar, Price, and
Wolf River.

*16  (b) The village of White Lake.

(3) Marathon County. That part of Marathon County
consisting of all of the following:

(a) The town of Elderon.

(b) The village of Elderon.

(c) That part of the village of Birnamwood located in the
county.

(4) Marinette County. That part of Marinette County
consisting of all of the following:

(a) The towns of Amberg, Athelstane, Beecher, Dunbar,
Goodman, Lake, Middle Inlet, Niagara, Pembine,
Porterfield, Silver Cliff, Stephenson, Wagner, and
Wausaukee.

(b) The villages of Crivitz and Wausaukee.

(c) The city of Niagara.

(5) Oconto County. That part of Oconto County consisting
of the towns of Doty, Lakewood, Mountain, Riverview,
and Townsend.

(6) Shawano County. That part of Shawano County
consisting of all of the following:

(a) The towns of Almon, Aniwa, Bartelme, Birnamwood,
Hutchins, Red Springs, and Wittenberg.

(b) The villages of Mattoon and Wittenberg.

(c) That part of the village of Birnamwood located in the
county.

Thirty-seventh assembly district. All of the following territory
constitutes the 37th assembly district:

(1) Dane County. That part of Dane County consisting of
all of the following:

(a) The towns of Albion, Christiana, and Deerfield.

(b) The villages of Deerfield and Rochdale.

(c) That part of the village of Cambridge located in the
county.

(2) Jefferson County. That part of Jefferson County
consisting of all of the following:

(a) The towns of Aztalan, Jefferson, Koshkonong,
Lake Mills, Milford, Oakland, Sumner, Waterloo, and
Watertown.

(b) That part of the town of Ixonia comprising wards 1, 3,
and 4.

(c) That part of the village of Cambridge located in the
county.

(d) The cities of Fort Atkinson, Jefferson, Lake Mills, and
Waterloo.
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Thirty-eighth assembly district. All of the following territory
constitutes the 38th assembly district:

(1) Columbia County. That part of Columbia County
consisting of that part of the city of Columbus located
in the county.

(2) Dodge County. That part of Dodge County consisting
of all of the following:

(a) The towns of Ashippun, Clyman, Elba, Emmet,
Hustisford, Lebanon, Lowell, Portland, and Shields.

(b) The villages of Clyman, Hustisford, Lowell, and
Reeseville.

(c) That part of the city of Watertown located in the county.

(d) Dodge County. That part of Dodge County consisting
of that part of the city of Columbus located in the county.

(3) Jefferson County. That part of Jefferson County
consisting of all of the following:

(a) That part of the town of Ixonia comprising ward 2.

(b) That part of the city of Watertown located in the county.

(4) Waukesha County. That part of Waukesha County
consisting of all of the following:

(a) The town of Oconomowoc.

(b) The village of Lac La Belle.

(c) That part of the city of Oconomowoc comprising wards
1, 2, 3, 4, 5, and 6.

Thirty-ninth assembly district. All of the following territory
constitutes the 39th assembly district:

*17  (1) Columbia County. That part of Columbia County
consisting of that part of the village of Randolph located
in the county.

(2) Dodge County. That part of Dodge County consisting
of all of the following:

(a) The towns of Beaver Dam, Burnett, Calamus, Chester,
Fox Lake, Herman, Hubbard, Leroy, Lomira, Oak
Grove, Rubicon, Trenton, Westford, and Williams town.

(b) The villages of Brownsville, Iron Ridge, Kekoskee,
Lomira, and Neosho.

(c) That part of the village of Randolph located in the
county.

(d) The cities of Beaver Dam, Fox Lake, Horicon, Juneau,
and Maxville.

Fortieth assembly district. All of the following territory
constitutes the 40th assembly district:

(1) Outagamie County. That part of Outagamie County
consisting of all of the following:

(a) The town of Hottonia.

(b) The village of Hortonville.

(c) That part of the city of New London located in the
county.

(2) Shawano County. That part of Shawano County
consisting of that part of the city of Marion located in
the county.

(3) Waupaca County. That part of Waupaca County
consisting of all of the following:

(a) The towns of Bear Creek, Caledonia, Dayton,
Dupont, Farmington, Harrison, Helvetia, Iola, Larrabee,
Lebanon, Lind, Little Wolf, Mukwa, Royalton, St.
Lawrence, Scandinavia, Union, Waupaca, Weyauwega,
and Wyoming.

(b) The villages of Big Falls, Iola, Ogdensburg, and
Scandinavia.

(c) The cities of Clintonville, Manawa, Waupaca, and
Weyauwega.

(d) That part of the city of Marion located in the county.

(e) That part of the city of New London located in the
county.

Forty-first assembly district. All of the following territory
constitutes the 41st assembly district:

(1) Whole county. Green Lake County.

(2) Fond du Lac County. That part of Fond du Lac County
consisting of all of the following:

(a) The towns of Alto, Metomen, and Ripon.
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(b) The villages of Brandon and Fair water.

(c) The city of Ripon.

(3) Marquette County. That part of Marquette County
consisting of all of the following:

(a) The towns of Crystal Lake, Mecan, Neshkoro, and
Newton.

(b) The village of Neshkoro.

(4) Waupaca County. That part of Waupaca County
consisting of all of the following:

(a) The town of Fremont.

(b) The village of Fremont.

(5) Waushara County. That part of Waushara County
consisting of all of the following:

(a) The towns of Aurora, Bloomfield, Coloma, Dakota,
Leon, Marion, Mount Morris, Poysippi, Richford,
Saxeville, Springwater, Warren, and Wautoma.

(b) The villages of Coloma, Lohrville, Redgranite, and
Wild Rose.

(c) The city of Wautoma.

(d) That part of the city of Berlin located in the county.

Forty-second assembly district. All of the following territory
constitutes the 42nd assembly district:

(1) Adams County. That part of Adams County consisting
of all of the following:

(a) The towns of Dell Prairie and New Haven.

*18  (b) That part of the city of Wisconsin Dells located
in the county.

(2) Columbia County. That part of Columbia County
consisting of all of the following:

(a) The towns of Caledonia, Fort Winnebago, Lewiston,
Marcellon, Newport, and Wyocena.

(b) The villages of Pardeeville and Wyocena.

(c) The city of Portage.

(d) That part of the city of Wisconsin Dells located in the
county.

(3) Marquette County. That part of Marquette County
consisting of all of the following:

(a) The towns of Buffalo, Douglas, Harris, Montello,
Moundville, Oxford, Packwaukee, Shields, and
Westfield.

(b) The villages of Endeavor and Oxford.

(c) The city of Montello.

(4) Sauk County. That part of Sauk County consisting of
all of the following:

(a) The towns of Baraboo, Delton, Fairfield, and
Greenfield.

(b) The villages of Lake Delton and West Baraboo.

(c) The city of Baraboo.

(d) That part of the city of Wisconsin Dells located in the
county.

Forty-third assembly district. All of the following territory
constitutes the 43rd assembly district:

(1) Dane County. That part of Dane County consisting of
that part of the city of Edgerton located in the county.

(2) Jefferson County. That part of Jefferson County
consisting of that part of the city of Whitewater located
in the county.

(3) Rock County. That part of Rock County consisting of
all of the following:

(a) The towns of Avon, Beloit, Center, Fulton, Janesville,
Lima, Milton, Newark, Plymouth, Porter, Rock, and
Spring Valley.

(b) The villages of Footville and Orfordville.

(c) The city of Milton.

(d) That part of the city of Edgerton located in the county.

(4) Walworth County. That part of Walworth County
consisting of all of the following:
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(a) The town of Whitewater.

(b) That part of the city of Whitewater located in the county.

Forty-fourth assembly district. All of the following territory
in Rock County constitutes the 44th assembly district: that
part of the city of Janesville comprising wards 1, 2, 3, 4, 7, 8,
9, 10, 11, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, and 25.

Forty-fifth assembly district. All of the following territory
constitutes the 45th assembly district:

(1) Rock County. That part of Rock County consisting of
all of the following:

(a) The towns of Bradford, Clinton, Harmony, Johnstown,
La Prairie, and Turtle.

(b) The village of Clinton.

(c) The city of Beloit.

(d) That part of the city of Janesville comprising wards 5,
6, and 12.

(2) Walworth County. That part of Walworth County
consisting of the town of Richmond.

Forty-sixth assembly district. All of the following territory in
Dane County constitutes the 46th assembly district:

(1) The towns of Cottage Grove, Dunkirk, Pleasant
Springs, Rutland, and Sun Prairie.

(2) That part of the town of Dunn comprising wards 1 and 7.

(3) The village of Cottage Grove.

(4) That part of the village of Oregon comprising wards 2,
3, and 4.

*19  (5) The cities of Stoughton and Sun Prairie.

Forty-seventh assembly district. All of the following territory
constitutes the 47th assembly district:

(1) Columbia County. That part of Columbia County
consisting of all of the following:

(a) The towns of Arlington, Columbus, Courtland,
Dekorra, Fountain Prairie, Hampden, Leeds, Lodi,

Lowville, Otsego, Pacific, Randolph, Scott, Springvale,
and West Point.

(b) The villages of Arlington, Cambria, Doylestown, Fall
River, Friesland, Poynette, and Rio.

(c) The city of Lodi.

(2) Dane County. That part of Dane County consisting of
all of the following:

(a) The towns of Bristol, Dane, Mazomanie, Medina,
Roxbury, Vienna, Windsor, and York.

(b) The villages of Dane, DeForest, and Marshall.

(3) Sauk County. That part of Sauk County consisting of
all of the following:

(a) The town of Merrimac.

(b) The village of Merrimac.

Forty-eighth assembly district. All of the following territory
in Dane County constitutes the 48th assembly district:

(1) The town of Blooming Grove.

(2) That part of the town of Dunn comprising wards 2, 3,
4, 5, and 6.

(3) The village of McFarland.

(4) The city of Monona.

(5) That part of the city of Madison comprising wards 1, 2,
3, 4, 5, 6, 7, 8, 10, 11, 12, 13, 33, 55, and 56.

Forty-ninth assembly district. All of the following territory
constitutes the 49th assembly district:

(1) Whole county. Grant County.

(2) Iowa County. That part of Iowa County consisting of
all of the following:

(a) That part of the village of Livingston located in the
county.

(b) That part of the village of Montfort located in the
county.

(c) That part of the village of Muscoda located in the
county.
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(3) Lafayette County. That part of Lafayette County
consisting of all of the following:

(a) The town of Benton.

(b) The village of Benton.

(c) That part of the village of Hazel Green located in the
county.

(d) That part of the city of Cuba City located in the county.

(4) Richland County. That part of Richland County
consisting of all of the following:

(a) The towns of Dayton, Eagle, Orion, and Richwood.

(b) The village of Boaz.

Fiftieth assembly district. All of the following territory
constitutes the 50th assembly district:

(1) Whole county. Juneau County.

(2) Monroe County. That part of Monroe County consisting
of all of the following:

(a) The towns of Clifton and Glendale.

(b) The village of Kendall.

(3) Richland County. That part of Richland County
consisting of all of the following:

(a) The towns of Marshall, Richland, Rockbridge,
Westford, and Willow.

(b) That part of the village of Cazenovia located in the
county.

(c) The city of Richland Center.

(4) Sauk County. That part of Sauk County consisting of
all of the following:

(a) The towns of Dellona, Excelsior, Freedom, Ironton, La
Valle, Reedsburg, Washington, Westfield, Winfield, and
Woodland.

*20  (b) The villages of Ironton, La Valle, Lime Ridge,
Loganville, North Freedom, and Rock Springs.

(c) That part of the village of Cazenovia located in the
county.

(d) The city of Reedsburg.

Fifty-first assembly district. All of the following territory
constitutes the 51st assembly district:

(1) Iowa County. That part of Iowa County consisting of
all of the following:

(a) The towns of Arena, Brigham, Clyde, Dodgeville, Eden,
Highland, Linden, Mifflin, Mineral Point, Moscow,
Pulaski, Ridgeway, Waldwick, and Wyoming.

(b) The villages of Arena, Avoca, Barneveld, Cobb,
Highland, Hollandale, Linden, Rewey, and Ridge way.

(c) That part of the village of Blanchardville located in the
county.

(d) The cities of Dodgeville and Mineral Point.

(2) Lafayette County. That part of Lafayette County
consisting of all of the following:

(a) The towns of Argyle, Belmont, Blanchard, Darlington,
Elk Grove, Fayette, Gratiot, Kendall, Lamont,
Monticello, New Diggings, Seymour, Shullsburg, White
Oak Springs, Willow Springs, and Wiota.

(b) The villages of Argyle, Belmont, and Gratiot.

(c) That part of the village of Blanchardville located in the
county.

(d) The cities of Darlington and Shullsburg.

(3) Richland County. That part of Richland County
consisting of all of the following:

(a) The towns of Buena Vista and Ithaca.

(b) The village of Lone Rock.

(4) Sauk County. That part of Sauk County consisting of
all of the following:

(a) The towns of Bear Creek, Franklin, Honey Creek,
Prairie du Sac, Spring Green, Sumpter, and Troy.

(b) The villages of Plain, Prairie du Sac, Sauk City, and
Spring Green.

Fifty-second assembly district. All of the following territory
in Fond du Lac County constitutes the 52nd assembly district:
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(1) The towns of Eldorado, Friendship, and Taycheedah.

(2) The village of North Fond du Lac.

(3) The city of Fond du Lac.

Fifty-third assembly district. All of the following territory
constitutes the 53rd assembly district:

(1) Dodge County. That part of Dodge County consisting
of that part of the city of Waupun located in the county.

(2) Fond du Lac County. That part of Fond du Lac County
consisting of all of the following:

(a) The towns of Byron, Empire, Fond du Lac, Lamartine,
Oakfield, Rosendale, Springvale, and Waupun.

(b) The villages of Oakfield and Rosendale.

(c) That part of the city of Waupun located in the county.

(3) Winnebago County. That part of Winnebago County
consisting of all of the following:

(a) The towns of Algoma, Black Wolf, Nekimi, Nepeuskun,
Omro, Oshkosh, Rushford, and Utica.

(b) The city of Omro.

(c) That part of the city of Oshkosh comprising wards 3, 4,
5, 6, 7, and 9.

Fifty-fourth assembly district. All of the following territory
in Winnebago County constitutes the 54th assembly district:
that part of the city of Oshkosh comprising wards 1, 2, 8, 10,
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26,
27, 28, 29, 30, 31, 32, and 33.

*21  Fifty-fifth assembly district. All of the following
territory in Winnebago County constitutes the 55th assembly
district:

(1) That part of the town of Menasha comprising wards 3,
4, 5, 6, 7, 8, 9, 10, 11, 12, and 13.

(2) The city of Neenah.

(3) That part of the city of Appleton comprising wards 38
and 39.

(4) That part of the city of Menasha located in the county.

Fifty-sixth assembly district. All of the following territory
constitutes the 56th assembly district:

(1) Outagamie County. That part of Outagamie County
consisting of all of the following:

(a) The towns of Center, Dale, Grand Chute, and
Greenville.

(b) That part of the city of Appleton comprising wards 30,
31, and 32.

(2) Winnebago County. That part of Winnebago County
consisting of all of the following:

(a) The towns of Clayton, Neenah, Poygan, Vinland,
Winchester, Winneconne, and Wolf River.

(b) That part of the town of Menasha comprising wards 1
and 2.

(c) The village of Winneconne.

Fifty-seventh assembly district. All of the following territory
in Outagamie County constitutes the 57th assembly district:

(1) That part of the village of Little Chute comprising ward
3.

(2) That part of the city of Appleton comprising wards 1,
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 15, 16, 17, 18, 19, 20, 21, 22,
23, 24, 25, 26, 27, 28, 29, 33, 34, 35, 36, and 37.

Fifty-eighth assembly district. All of the following territory
in Washington County constitutes the 58th assembly district:

(1) The towns of Addison, Jackson, and West Bend.

(2) That part of the town of Hartford comprising ward 5.

(3) That part of the town of Polk comprising wards 1, 2, 3,
4, 6, and 7.

(4) That part of the town of Trenton comprising wards 3
and 4.

(5) The villages of Jackson and Slinger.

(6) The city of West Bend.

Fifty-ninth assembly district. All of the following territory
constitutes the 59th assembly district:
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(1) Dodge County. That part of Dodge County consisting
of all of the following:

(a) The town of Theresa.

(b) The village of Theresa.

(2) Fond du Lac County. That part of Fond du Lac County
consisting of all of the following:

(a) The towns of Ashford, Auburn, Eden, and Osceola.

(b) The villages of Campbellsport and Eden.

(3) Ozaukee County. That part of Ozaukee County
consisting of all of the following:

(a) The towns of Belgium and Fredonia.

(b) That part of the town of Saukville comprising ward 1.

(c) The villages of Belgium and Fredonia.

(4) Sheboygan County. That part of Sheboygan County
consisting of all of the following:

(a) The towns of Holland, Lima, Lyndon, Mitchell, Scott,
Sherman, and Wilson.

(b) The villages of Adell, Cascade, Cedar Grove, Oostburg,
Random Lake, and Waldo.

(5) Washington County. That part of Washington County
consisting of all of the following:

(a) The towns of Barton, Farmington, Kewaskum, and
Wayne.

*22  (b) The village of Kewaskum.

Sixtieth assembly district. All of the following territory
constitutes the 60th assembly district:

(1) Ozaukee County. That part of Ozaukee County
consisting of all of the following:

(a) The towns of Cedarburg, Grafton, and Port Washington.

(b) That part of the town of Saukville comprising wards 2,
3, 4, 5, and 6.

(c) The villages of Grafton and Sackville.

(d) That part of the village of Newburg located in the
county.

(e) The cities of Cedarburg and Port Washington.

(f) That part of the city of Mequon comprising ward 2.

(2) Washington County. That part of Washington County
consisting of all of the following:

(a) That part of the town of Trenton comprising wards 1,
2, 5, 6, and 7.

(b) That part of the village of Newburg located in the
county.

Sixty-first assembly district. All of the following territory in
Racine County constitutes the 61st assembly district:

(1) That part of the town of Mount Pleasant comprising
ward 22.

(2) The villages of North Bay and Wind Point.

(3) That part of the city of Racine comprising wards 1, 2,
3, 4, 5, 6, 7, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20,
22, 27, 33, and 34.

Sixty-second assembly district. All of the following territory
in Racine County constitutes the 62nd assembly district:

(1) That part of the town of Mount Pleasant comprising
wards 1, 2, 3, 4, 5, 7, 10, 11, 12, 14, 16, 17, 18, 19, 20,
21, and 23.

(2) The villages of Elmwood Park and Sturtevant.

(3) That part of the city of Racine comprising wards 8, 21,
23, 24, 25, 26, 28, 29, 30, 31, and 32.

Sixty-third assembly district. All of the following territory in
Racine County constitutes the 63rd assembly district:

(1) The towns of Caledonia, Dover, Norway, Raymond,
Rochester, and Yorkville.

(2) That part of the town of Mount Pleasant comprising
wards 6, 8, 9, 13, and 15.

(3) The villages of Rochester and Union Grove.
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Sixty-fourth assembly district. All of the following territory
in Kenosha County constitutes the 64th assembly district:

(1) That part of the town of Somers comprising ward 8.

(2) That part of the city of Kenosha comprising wards 1, 2,
3, 4, 7, 8, 9, 10, 11, 12, 13, 14, 15, 19, 20, 21, 22, 29,
31, and 32.

Sixty-fifth assembly district. All of the following territory in
Kenosha County constitutes the 65th assembly district:

(1) That part of the town of Bristol comprising ward 6.

(2) The village of Pleasant Prairie.

(3) That part of the city of Kenosha comprising wards 5, 6,
16, 17, 18, 23, 24, 25, 26, 27, 28, 30, 33, and 34.

Sixty-sixth assembly district. All of the following territory
constitutes the 66th assembly district:

(1) Kenosha County. That part of Kenosha County
consisting of all of the following:

(a) The towns of Brighton, Paris, Randall, and Salem.

(b) That part of the town of Bristol comprising wards 1, 2,
3, 4, 5, 7, and 8.

*23  (c) That part of the town of Somers comprising wards
1, 2, 3, 4, 5, 6, 7, 9, 10, 11, and 12.

(d) The villages of Paddock Lake, Silver Lake, and Twin
Lakes.

(e) That part of the village of Genoa City located in the
county.

(2) Racine County. That part of Racine County consisting
of all of the following:

(a) The town of Burlington.

(b) That part of the city of Burlington located in the county.

(3) Walworth County. That part of Walworth County
consisting of that part of the city of Burlington located
in the county.

Sixty-seventh assembly district. All of the following territory
constitutes the 67th assembly district:

(1) Barron County. That part of Barron County consisting
of all of the following:

(a) The towns of Dallas, Dovre, and Sioux Creek.

(b) The village of Dallas.

(c) That part of the village of New Auburn located in the
county.

(2) Chippewa County. That part of Chippewa County
consisting of all of the following:

(a) The towns of Anson, Arthur, Auburn, Birch Creek,
Bloomer, Cleveland, Colburn, Cooks Valley, Eagle
Point, Estella, Goetz, Howard, Lake Holcombe, Ruby,
Sampson, Tilden, and Woodmohr.

(b) The village of Cadott.

(c) That part of the village of New Auburn located in the
county.

(d) The cities of Bloomer, Chippewa Falls, and Cornell.

(3) Dunn County. That part of Dunn County consisting of
all of the following:

(a) The towns of Colfax, Elk Mound, Grant, Hay River,
New Haven, Otter Creek, Red Cedar, Sand Creek,
Sheridan, Sherman, Spring Brook, Tainter, Tiffany, and
Wilson.

(b) The villages of Boyceville, Colfax, Downing, Elk
Mound, Ridgeland, and Wheeler.

Sixty-eighth assembly district. All of the following territory
constitutes the 68th assembly district:

(1) Chippewa County. That part of Chippewa County
consisting of all of the following:

(a) The towns of Hallie, Lafayette, and Wheaton.

(b) That part of the city of Eau Claire located in the county.

(2) Eau Claire County. That part of Eau Claire County
consisting of all of the following:

(a) The towns of Lincoln, Ludington, Seymour, and Union.

(b) That part of the town of Washington comprising wards
9 and 13.
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(c) The village of Fall Creek.

(d) That part of the city of Altoona comprising wards 8, 12,
and 13.

(e) That part of the city of Eau Claire comprising wards 1,
7, 8, 9, 10, 11, 12, 13, 14, 19, 22, 23, 29, 34, 35, 36, and
37.

Sixty-ninth assembly district. All of the following territory
constitutes the 69th assembly district:

(1) Chippewa County. That part of Chippewa County
consisting of all of the following:

(a) The towns of Delmar, Edson, and Sigel.

(b) The village of Boyd.

(c) The city of Stanley.

(2) Clark County. That part of Clark County consisting of
all of the following:

(a) The towns of Beaver, Butler, Colby, Eaton, Foster,
Fremont, Grant, Green Grove, Hendren, Hewett,
Hixon, Hoard, Longwood, Loyal, Lynn, Mayville,
Mead, Mentor, Pine Valley, Reseburg, Seif, Sherman,
Sherwood, Thorp, Unity, Warner, Washburn, Weston,
Withee, Worden, and York.

*24  (b) The villages of Curtiss, Granton, and Withee.

(c) That part of the village of Dorchester located in the
county.

(d) That part of the village of Unity located in the county.

(e) The cities of Greenwood, Loyal, Neillsville, Owen, and
Thorp.

(f) That part of the city of Abbotsford located in the county.

(g) That part of the city of Colby located in the county.

(3) Eau Claire County. That part of Eau Claire County
consisting of the town of Wilson.

(4) Marathon County. That part of Marathon County
consisting of all of the following:

(a) The towns of Brighton, Cleveland, Eau Pleine,
Frankfort, Hull, McMillan, Spencer, and Wien.

(b) The villages of Edgar, Fenwood, Spencer, and Stratford.

(c) That part of the village of Dorchester located in the
county.

(d) That part of the village of Unity located in the county.

(e) That part of the city of Abbotsford located in the county.

(f) That part of the city of Colby located in the county.

(5) Taylor County. That part of Taylor County consisting
of the town of Taft.

(6) Wood County. That part of Wood County consisting of
the town of Lincoln.

Seventieth assembly district. All of the following territory
constitutes the 70th assembly district:

(1) Marathon County. That part of Marathon County
consisting of that part of the city of Marshfield located
in the county.

(2) Portage County. That part of Portage County consisting
of all of the following:

(a) The towns of Carson, Dewey, Eau Pleine, Hull,
Linwood, and Sharon.

(b) That part of the town of Grant comprising ward 3.

(c) That part of the town of Plover comprising wards 1 and
4.

(d) The village of Junction City.

(e) That part of the village of Milladore located in the
county.

(3) Wood County. That part of Wood County consisting of
all of the following:

(a) The towns of Arpin, Auburndale, Cameron,
Cary, Cranmoor, Dexter, Hansen, Hiles, Marshfield,
Milladore, Port Edwards, Remington, Richfield, Rock,
Rudolph, Seneca, Sherry, Sigel, and Wood.

(b) The villages of Arpin, Auburndale, Hewitt, Rudolph,
and Vesper.

(c) That part of the village of Milladore located in the
county.
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(d) The cities of Nekoosa and Pittsville.

(e) That part of the city of Marshfield located in the county.

Seventy-first assembly district. All of the following territory
constitutes the 71st assembly district:

(1) Portage County. That part of Portage County consisting
of all of the following:

(a) The towns of Almond, Amherst, Belmont, Buena Vista,
Lanark, New Hope, Pine Grove, and Stockton.

(b) That part of the town of Plover comprising wards 2 and
3.

(c) The villages of Almond, Amherst, Amherst Junction,
Nelsonville, Park Ridge, Plover, and Whiting.

(d) The city of Stevens Point.

(2) Waushara County. That part of Waushara County
consisting of all of the following:

(a) The towns of Deerfield, Hancock, Oasis, Plainfield, and
Rose.

*25  (b) The villages of Hancock and Plainfield.

Seventy-second assembly district. All of the following
territory constitutes the 72nd assembly district:

(1) Adams County. That part of Adams County consisting
of all of the following:

(a) The towns of Adams, Big Flats, Colburn, Easton,
Jackson, Leola, Lincoln, Monroe, New Chester, Preston,
Quincy, Richfield, Rome, Springville, and Strongs
Prairie.

(b) The village of Friendship.

(c) The city of Adams.

(2) Marquette County. That part of Marquette County
consisting of all of the following:

(a) The town of Springfield.

(b) The village of Westfield.

(3) Portage County. That part of Portage County consisting
of that part of the town of Grant comprising wards 1 and
2.

(4) Wood County. That part of Wood County consisting of
all of the following:

(a) The towns of Grand Rapids and Saratoga.

(b) The villages of Biron and Port Edwards.

(c) The city of Wisconsin Rapids.

Seventy-third assembly district. All of the following territory
constitutes the 73rd assembly district:

(1) Whole county. Douglas County.

(2) Burnett County. That part of Burnett County consisting
of the towns of Blaine, Jackson, Oakland, Rusk, Sand
Lake, Scott, Swiss, Union, and Webb Lake.

(3) Washburn County. That part of Washburn County
consisting of all of the following:

(a) The towns of Bass Lake, Brooklyn, Casey, Chicog,
Crystal, Evergreen, Frog Creek, Gull Lake, Minong,
Springbrook, Stinnett, and Trego.

(b) The village of Mining.

Seventy-fourth assembly district. All of the following
territory constitutes the 74th assembly district:

(1) Whole counties. Ashland County, Bayfield County, and
Iron County.

(2) Sawyer County. That part of Sawyer County consisting
of all of the following:

(a) The towns of Bass Lake, Couderay, Edgewater,
Hayward, Hunter, Lenroot, Ojibwa, Radisson, Round
Lake, Sand Lake, Spider Lake, and Winter.

(b) The villages of Couderay, Radisson, and Winter.

(c) The city of Hayward.

Seventy-fifth assembly district. All of the following territory
constitutes the 75th assembly district:

(1) Barron County. That part of Barron County consisting
of all of the following:
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(a) The towns of Almena, Arland, Barron, Bear Lake,
Cedar Lake, Chetek, Clinton, Crystal Lake, Cumberland,
Doyle, Lakeland, Maple Grove, Maple Plain, Oak
Grove, Prairie Farm, Prairie Lake, Rice Lake, Stanfold,
Stanley, Sumner, Turtle Lake, and Vance Creek.

(b) The villages of Almena, Cameron, Haugen, and Prairie
Farm.

(c) That part of the village of Turtle Lake located in the
county.

(d) The cities of Barron, Chetek, Cumberland, and Rice
Lake.

(2) Polk County. That part of Polk County consisting of all
of the following:

(a) The towns of Beaver, Johnstown, and McKinley.

(b) That part of the village of Turtle Lake located in the
county.

(3) Washburn County. That part of Washburn County
consisting of all of the following:

*26  (a) The towns of Barronett, Bashaw, Beaver Brook,
Birchwood, Long Lake, Madge, Sarona, Spooner, and
Stone Lake.

(b) The village of Birchwood.

(c) The cities of Shell Lake and Spooner.

Seventy-sixth assembly district. All of the following territory
in Dane County constitutes the 76th assembly district:

(1) That part of the town of Madison comprising wards 2,
3, 4, and 6.

(2) That part of the city of Fitchburg comprising wards 1,
2, 3, 4, and 6.

(3) That part of the city of Madison comprising wards 48,
50, 58, 59, 60, 65, 66, 67, 68, 69, 72, 84, 85, 86, 87, 88,
89, 90, 91, 92, 93, and 94.

Seventy-seventh assembly district. All of the following
territory in Dane County constitutes the 77th assembly
district:

(1) The village of Shorewood Hills.

(2) That part of the city of Madison comprising wards 45,
46, 47, 61, 62, 63, 64, 70, 71, 73, 74, 75, 76, 77, 78, 79,
80, 81, 95, 96, and 97.

(3) That part of the city of Middleton comprising wards 2,
3, and 4.

Seventy-eighth assembly district. All of the following
territory in Dane County constitutes the 78th assembly
district:

(1) That part of the town of Madison comprising wards 1,
5, 7, 8, 9, 10, and 11.

(2) The village of Maple Bluff.

(3) That part of the city of Madison comprising wards 14,
15, 21, 31, 32, 34, 35, 36, 37, 38, 39, 40, 41, 42, 43, 44,
49, 51, 52, 53, 54, and 57.

Seventy-ninth assembly district. All of the following territory
in Dane County constitutes the 79th assembly district:

(1) The towns of Blue Mounds, Cross Plains, Middleton,
Springdale, Vermont, and Verona.

(2) The villages of Blue Mounds and Mount Horeb.

(3) The city of Verona.

(4) That part of the city of Fitchburg comprising wards 5,
7, 8, 9, 10, 11, and 12.

(5) That part of the city of Madison comprising wards 82,
83, 98, and 99.

(6) That part of the city of Middleton comprising wards 1,
5, 6, 7, and 9.

Eightieth assembly district. All of the following territory
constitutes the 80th assembly district:

(1) Whole county. Green County.

(2) Dane County. That part of Dane County consisting of
all of the following:

(a) The towns of Montrose, Oregon, Perry, and Primrose.

(b) That part of the village of Oregon comprising wards 1,
5, 6, 7, and 8.
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(c) That part of the village of Belleville located in the
county.

(d) That part of the village of Brooklyn located in the
county.

(3) Lafayette County. That part of Lafayette County
consisting of all of the following:

(a) The town of Wayne.

(b) The village of South Wayne.

(4) Rock County. That part of Rock County consisting of
all of the following:

(a) The towns of Magnolia and Union.

(b) The city of Evansville.

Eighty-first assembly district. All of the following territory in
Dane County constitutes the 81st assembly district:

(1) The towns of Berry, Black Earth, Burke, Springfield,
and Westport.

(2) The villages of Black Earth, Cross Plains, Mazomanie,
and Waunakee.

*27  (3) That part of the city of Madison comprising wards
9, 16, 17, 18, 19, 20, 22, 23, 24, 25, 26, 27, 28, 29, and 30.

(4) That part of the city of Middleton comprising ward 8.

Eighty-second assembly district. All of the following territory
in Milwaukee County constitutes the 82nd assembly district:

(1) The village of Greendale.

(2) The city of Franklin.

(3) That part of the city of Greenfield comprising wards 6,
7, 9, 10, 11, and 12.

Eighty-third assembly district. All of the following territory
constitutes the 83rd assembly district:

(1) Racine County. That part of Racine County consisting
of all of the following:

(a) The town of Waterford.

(b) The village of Waterford.

(2) Walworth County. That part of Walworth County
consisting of all of the following:

(a) The town of East Troy.

(b) The village of East Troy.

(c) That part of the village of Mukwonago located in the
county.

(3) Waukesha County. That part of Waukesha County
consisting of all of the following:

(a) The town of Vernon.

(b) That part of the town of Mukwonago comprising ward
3.

(c) The village of Big Bend.

(d) That part of the village of Mukwonago located in the
county.

(e) The city of Muskego.

Eighty-fourth assembly district. All of the following territory
constitutes the 84th assembly district:

(1) Milwaukee County. That part of Milwaukee County
consisting of the village of Hales Corners.

(2) Waukesha County. That part of Waukesha County
consisting of all of the following:

(a) That part of the town of Waukesha comprising wards 6,
9, 10, 11, and 12.

(b) The city of New Berlin.

(c) That part of the city of Waukesha comprising wards 25
and 26.

Eighty-fifth assembly district. All of the following territory
constitutes the 85th assembly district:

(1) Marathon County. That part of Marathon County
consisting of all of the following:

(a) The towns of Berlin, Easton, Maine, Norrie, Plover,
Texas, and Wausau.

(b) The village of Brokaw.
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(c) That part of the village of Rothschild comprising wards
1, 2, 3, and 4.

(d) The cities of Schofield and Wausau.

(2) Shawano County. That part of Shawano County
consisting of the villages of Aniwa and Eland.

Eighty-sixth assembly district. All of the following territory
constitutes the 86th assembly district:

(1) Marathon County. That part of Marathon County
consisting of all of the following:

(a) The towns of Bergen, Bevent, Cassel, Day,
Emmet, Franzen, Green Valley, Guenther, Knowlton,
Kronenwetter, Marathon, Mosinee, Reid, Rib Falls, Rib
Mountain, Rietbrock, Ringle, Stettin, and Weston.

(b) The villages of Hatley, Marathon City, and Weston.

(c) That part of the village of Rothschild comprising wards
5 and 6.

(d) The city of Mosinee.

(2) Portage County. That part of Portage County consisting
of all of the following:

(a) The town of Alban.

(b) The village of Rosholt.

*28  (3) Shawano County. That part of Shawano County
consisting of all of the following:

(a) The towns of Fairbanks and Germania.

(b) The village of Tiverton.

Eighty-seventh assembly district. All of the following
territory constitutes the 87th assembly district:

(1) Whole counties. Price County and Rusk County.

(2) Marathon County. That part of Marathon County
consisting of the towns of Bern, Holton, and Johnson.

(3) Sawyer County. That part of Sawyer County consisting
of all of the following:

(a) The towns of Draper, Meadowbrook, Meteor, and
Weirgor.

(b) The village of Exeland.

(4) Taylor County. That part of Taylor County consisting
of all of the following:

(a) The towns of Aurora, Browning, Chelsea, Cleveland,
Deer Creek, Ford, Goodrich, Greenwood, Grover,
Hammel, Holway, Jump River, Little Black, McKinley,
Maplehurst, Medford, Molitor, Pershing, Rib Lake,
Roosevelt, and Westboro.

(b) The villages of Gilman, Lublin, Rib Lake, and
Stetsonville.

(c) The city of Medford.

Eighty-eighth assembly district. All of the following territory
in Brown County constitutes the 88th assembly district: that
part of the city of Green Bay comprising wards 1, 2, 3, 4, 5,
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22,
23, 24, 26, 27, and 36.

Eighty-ninth assembly district. All of the following territory
constitutes the 89th assembly district:

(1) Brown County. That part of Brown County consisting
of all of the following:

(a) The town of Pittsfield.

(b) That part of the town of Suamico comprising wards 1,
2, 3, 4, 5, 6, 8, 9, and 10.

(c) That part of the village of Pulaski located in the county.

(2) Marinette County. That part of Marinette County
consisting of all of the following:

(a) The towns of Beaver, Grover, Peshtigo, and Pound.

(b) The villages of Coleman and Pound.

(c) The cities of Marinette and Peshtigo.

(3) Oconto County. That part of Oconto County consisting
of all of the following:

(a) The towns of Chase, Lena, Little River, Little Suamico,
Oconto, Pensaukee, and Stiles.

(b) The village of Lena.

(c) That part of the village of Pulaski located in the county.
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(d) The city of Conto.

(4) Shawano County. That part of Shawano County
consisting of that part of the village of Pulaski located
in the county.

Ninetieth assembly district. All of the following territory in
Brown County constitutes the 90th assembly district:

(1) That part of the town of Suamico comprising ward 7.

(2) That part of the village of Howard located in the county.

(3) That part of the city of Green Bay comprising wards 25,
28, 29, 30, 31, 32, 33, 34, 35, 37, 38, 39, 40, 41, 42, 43,
44, and 45.

Ninety-first assembly district. All of the following territory
constitutes the 91st assembly district:

(1) Whole counties. Buffalo County and Trempealeau
County.

(2) Jackson County. That part of Jackson County consisting
of all of the following:

*29  (a) The town of Springfield.

(b) The village of Taylor.

(3) Pepin County. That part of Pepin County consisting of
all of the following:

(a) The towns of Durand, Frankfort, Pepin, Stockholm,
Waterville, and Waubeek.

(b) The villages of Pepin and Stockholm.

(c) The city of Durand.

(4) Pierce County. That part of Pierce County consisting of
all of the following:

(a) The towns of Ellsworth, El Paso, Hartland, Isabelle,
Maiden Rock, Martell, Salem, and Union.

(b) The villages of Bay City, Maiden Rock, and Plum City.

Ninety-second assembly district. All of the following territory
constitutes the 92nd assembly district:

(1) Clark County. That part of Clark County consisting of
the towns of Dewhurst and Levis.

(2) Eau Claire County. That part of Eau Claire County
consisting of all of the following:

(a) The towns of Bridge Creek and Fairchild.

(b) The village of Fairchild.

(c) The city of Augusta.

(3) Jackson County. That part of Jackson County consisting
of all of the following:

(a) The towns of Adams, Albion, Alma, Bear Bluff,
Brockway, City Point, Cleveland, Curran, Franklin,
Garden Valley, Garfield, Hixton, Irving, Knapp,
Komensky, Manchester, Melrose, Millston, North Bend,
and North field.

(b) The villages of Alma Center, Hixton, Melrose, and
Merrill an.

(c) The city of Black River Falls.

(4) Monroe County. That part of Monroe County consisting
of all of the following:

(a) The towns of Adrian, Angelo, Byron, Grant, Greenfield,
Lafayette, La Grange, Lincoln, Little Falls, New Lyme,
Oakdale, Scott, Sparta, and Tomah.

(b) The villages of Oakdale, Warrens, and Wyeville.

(c) The cities of Sparta and Tomah.

Ninety-third assembly district. All of the following territory
constitutes the 93rd assembly district:

(1) Dunn County. That part of Dunn County consisting of
the towns of Dunn, Eau Galle, Peru, Rock Creek, and
Weston.

(2) Eau Claire County. That part of Eau Claire County
consisting of all of the following:

(a) The towns of Brunswick, Clear Creek, Drammen, Otter
Creek, and Pleasant Valley.

(b) That part of the town of Washington comprising wards
1, 2, 3, 4, 5, 6, 7, 8, 10, 11, and 12.

(c) That part of the city of Altoona comprising wards 1, 2,
3, 4, 5, 6, 7, 9, 10, and 11.
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(d) That part of the city of Eau Claire comprising wards 2,
3, 4, 5, 6, 15, 17, 18, 20, 21, 25, 26, 27, 28, 30, 31, 32,
33, 38, and 39.

(3) Pepin County. That part of Pepin County consisting of
the towns of Albany and Lima.

(4) Pierce County. That part of Pierce County consisting of
the town of Rock Elm.

Ninety-fourth assembly district. All of the following territory
constitutes the 94th assembly district:

(1) La Crosse County. That part of La Crosse County
consisting of all of the following:

(a) The towns of Bangor, Barre, Burns, Campbell,
Farmington, Greenfield, Hamilton, Holland, Medary,
Onalaska, and Washington.

*30  (b) That part of the town of Shelby comprising wards
2 and 3.

(c) The villages of Bangor, Holmen, and West Salem.

(d) That part of the village of Rockland located in the
county.

(e) The city of Onalaska.

(2) Monroe County. That part of Monroe County consisting
of all of the following:

(a) The towns of Leon and Portland.

(b) The village of Melvin.

(c) That part of the village of Rockland located in the
county.

Ninety-fifth assembly district. All of the following territory
in La Crosse County constitutes the 95th assembly district:

(1) That part of the town of Shelby comprising wards 1, 4,
5, and 6.

(2) The city of La Crosse.

Ninety-sixth assembly district. All of the following territory
constitutes the 96th assembly district:

(1) Whole counties. Crawford County and Vernon County.

(2) Monroe County. That part of Monroe County consisting
of all of the following:

(a) The towns of Jefferson, Ridgeville, Sheldon,
Wellington, Wells, and Wilton.

(b) The villages of Cashton, Norwalk, and Wilton.

(3) Richland County. That part of Richland County
consisting of all of the following:

(a) The towns of Akan, Bloom, Forest, Henrietta, and
Sylvan.

(b) The village of Yuba.

(c) That part of the village of Viola located in the county.

Ninety-seventh assembly district. All of the following
territory in Waukesha County constitutes the 97th assembly
district:

(1) That part of the town of Waukesha comprising wards
1, 2, 4, and 5.

(2) That part of the city of Waukesha comprising wards 1,
2, 3, 4, 5, 6, 7, 9, 16, 17, 18, 19, 20, 21, 22, 23, 24, 27,
28, 29, 30, 31, 32, 33, 34, 35, 36, 37, and 38.

Ninety-eighth assembly district. All of the following territory
in Waukesha County constitutes the 98th assembly district:

(1) The town of Brookfield.

(2) That part of the town of Lisbon comprising wards 4, 5,
6, and 7.

(3) The village of Pewaukee.

(4) That part of the village of Sussex comprising ward 12.

(5) That part of the city of Brookfield comprising wards 4,
5, 6, 8, 10, 11, 12, 13, 14, 16, 17, 18, 19, 20, 21, and 22.

(6) That part of the city of Pewaukee comprising wards 1,
2, 3, 4, 5, 6, 8, 9, and 10.

Ninety-ninth assembly district. All of the following territory
constitutes the 99th assembly district:

(1) Dodge County. That part of Dodge County consisting
of that part of the city of Hartford located in the county.
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(2) Washington County. That part of Washington County
consisting of all of the following:

(a) The town of Erin.

(b) That part of the town of Hartford comprising wards 1,
2, 3, 4, and 6.

(c) That part of the town of Polk comprising ward 5.

(d) That part of the town of Richfield comprising wards 1,
2, 3, 4, 5, 9, and 10.

(e) That part of the city of Hartford located in the county.

(3) Waukesha County. That part of Waukesha County
consisting of all of the following:

*31  (a) The town of Merton.

(b) That part of the town of Lisbon comprising wards 1, 2,
3, 8, 9, 10, 11, and 12.

(c) The villages of Lannon and Merton.

(d) That part of the village of Menominee Falls comprising
wards 18, 24, 25, 26, and 27.

(e) That part of the village of Sussex comprising wards 1,
2, 3, 4, 5, 6, 7, 8, 9, 10, and 11.

All Citations

Not Reported in F.Supp.2d, 2002 WL 34127471

End of Document © 2023 Thomson Reuters. No claim to original U.S.
Government Works.
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Jan. 25, 2002.

DECISION

COUGHLIN, J.

*1  THIS MATTER comes before the Court on the Amended
Complaint of Plaintiffs. In the Amended Complaint the
Plaintiffs have two claims for relief. First, Plaintiffs request
that pursuant to C.R.S. § 13–51–101 et seq. and C.R.C.P. 57
the Court declare the present congressional districts of the
state of Colorado as set forth in C.R.S. § 2–1–101 be declared
unconstitutional as a violation of the one-man one-vote
principle. Plaintiffs also in the first claim for relief request
an injunction against the Secretary of State enjoining the
Secretary of State from conducting the congressional election

of November 2002 pursuant to the present congressional
districts in Colorado.

Second, Plaintiffs request that if the Colorado General
Assembly fails to pass a redistricting plan which is approved
by the Governor of Colorado, that this Court on January
25, 2002 adopt a redistricting plan which complies with the
United States Constitution as applied in the case of Growe v.
Emison, 507 U.S. 25 (1993).

Numerous parties have intervened, including the Governor of
the state of Colorado, Bill Owens; Mayor Wellington Webb,
Mayor of the City and County of Denver; the house minority
leader, Dan Grossman; various United States congressional
representatives from the state of Colorado; and numerous
other parties. The hearing was conducted starting December
17, 2001 and lasted for seven days. Written closing arguments
were received from all the parties on or before January 4,
2002.

This Court is very much aware that redistricting after a
census is the responsibility of the state legislature with the
approval of the governor of Colorado. 2 U.S.C. § 2(c) (1979);
Colo. Const. Art. V, § 44 (1973). The legislature failed to
approve a redistricting plan and submit the plan for approval
to Governor Owens in the general session that began in
January 2001. Again, in the fall of 2001 at a special legislative
session, the legislature failed to approve a redistricting plan
and submit it for the Governor's approval.

This Court has waited until this date to announce this
decision with the hope that the General Assembly in the
general legislative session of January 2002 would have
adopted a plan for redistricting and have that plan approved
by Governor Owens. But once again, the legislature has
failed to adopt a redistricting plan and submit that plan
for approval to Governor Owens. Since there has been a
failure of the legislative branch and the Governor to adopt
a constitutionally acceptable redistricting plan for the state
of Colorado in a timely fashion, this Court must now act
and establish a constitutional redistricting plan for Colorado.
White v. Weiser, 412 U.S. 783, 93 S.Ct. 2348, 37 L.Ed.2d 335
(1973).

Redistricting is necessary because the 2000 census showed
the population of Colorado from 1990 to 2000 has grown
slightly over 1,000,000. Because of the unparalleled growth,
Colorado is now entitled to a seventh seat in the U.S. House
of Representatives.
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*2  In adopting a redistricting plan for the congressional
districts in the state of Colorado this Court was fortunate to
have the guidance of the decision by United States District
Court Judge Sherman Finesilver in the case of Carstens
v. Lamm, 543 F.Supp. 68 (Colo.1982). In Carstens, id.,
Judge Finesilver set forth both the constitutional and non-
constitutional criteria that this Court must follow in adopting
a redistricting plan.

The constitutional criteria that this Court is bound to apply
is population equity which provides that “as nearly as
practicable one man's vote in a congressional election is to be
worth as much as another.” Wesberry v. Sanders, 376 U.S. 1,
84 S.Ct. 526, 11 L.Ed.2d 481 (1964).

The second constitutional criteria that this Court must apply
is avoiding diluting minority voting strength. As stated in
Carstens, this means “in our view, a redistricting plan which
satisfies this criteria should not fracture a natural racial
or ethnic community or otherwise dilute minority voting
strength.” Carstens at p. 82.

In addition to the constitutional criteria, the Carstens court
adopted non-constitutional criteria to be followed. These
non-constitutional criteria are compactness and contiguity,
preservation of county and municipal boundaries whenever
possible, and preservation of community of interest. These
constitutional and non-constitutional criteria, and only these
criteria, are what this Court is bound to follow in selecting a
constitutional redistricting plan for the state of Colorado.

The constitutional criteria are, for the most part, self-
explanatory. The Court, therefore, will spend some time
discussing the non-constitutional criteria. The first and least
significant of the non-constitutional criteria are compactness
and continuity. Contiguity means “no part of one district
should be completely separated from any other part of the
district.” Carstens, p. 88. In Colorado with a large land mass
in sparsely populated areas, it is next to impossible to have
each district compact.

The next non-constitutional criteria is the preservation of
political subdivisions when possible. Carstens, supra, goes
on to establish the principle that in sparsely populated areas
county government is the provider of services and, therefore,
in those areas county government lines should be respected if
possible. In urban areas that are densely populated, municipal
boundaries are of more importance than county lines and

should be respected because people look to their city for
services. In selecting a redistricting plan the Court has
attempted, where possible, to apply this criteria.

The last non-constitutional criteria is more difficult to
define and apply. The last non-constitutional requirement
is protection of community of interest. Carstens defines
“community of interest” as follows:

For our purposes, community of interest represents distinct
units which share common concerns with respect to one or
more identifiable features such as geography, demography,
ethnicity, culture, social economic status or trade.

*3  Carstens, p. 91

In discussing the seven congressional districts adopted by this
Decision the Court will attempt to identify the community
of interest in each district. However, it must be kept in mind
when a congressional district must consist of 614,000 people,
approximately, it is impossible to draw a district in which
every person in the district shares all the same community
of interest with every other person in the district. The Court
may only use its best judgment in drawing a district where
the people in the district, for the most part, share common
concerns.

In drawing the redistricting plan as set forth in Exhibit 1,
which is attached and made part of this Order, the Court only
applied the criteria set forth in Carstens. It is not appropriate
for this Court in redistricting the congressional districts in
the state of Colorado and adding a seventh congressional
district to consider whether a particular political party will
prevail in any one of the seven districts. Nor should the issue
of protecting an incumbent representative be a factor in the
Court's decision.

In addition to Exhibit 1, the Court has attached and made part
of this Order Exhibit 2, the population and ethnic breakdown
of each district as required by this Order. Also attached and
made part of this Order is Exhibit 3, the Plan Components
Report of the redistributing plan accepted by the Court.

With these principles in mind, the Court has adopted the
redistricting map submitted by the Plaintiffs and labeled
“Amendment to Republican Leadership.” At trial this
redistricting plan was Plaintiffs' Exhibit 22. The Court will
discuss the seven congressional districts as set forth in the
map labeled “Amendment to Republican Leadership.”
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Below the Court will explain the seven districts and
why the Court concluded that the districts, as drawn in
the map “Amendment to Republican Leadership” meets
the constitutional and non-constitutional criteria stated in
Carstens.

Congressional District One
District One as contained in the Amendment to Republican
Leadership map consists of all of the City and County of
Denver, approximately 60,000 from Arapahoe County and
an insignificant amount from Jefferson County. The total
population of the district, as it is now constituted, is 614,465
people, which meets the constitutional requirement of equal
population for each district.

District One is made up of 29.99% Hispanics, 10.44%
African–Americans for a total minority population of
40.43%. District One as presently constituted has a Hispanic
percentage of 33.38% voting age population. District One as
set forth by the Court has a slightly less Hispanic population,
but not sufficiently decreased to be considered a dilution of
Hispanic voting strength.

The decrease of 3.39% in Hispanic voting strength may not
be considered a dilution of minority voting block. An increase
or decrease of 3% or 4% was not considered significant in

Carstens (see Carstens, p. 86).1

1 If it is determined that reducing the Hispanic population
in Congressional District One from 33.38% to 29.99%
is significant, the situation may be easily changed. A
revision could consist of putting Cherry Hills with a 2000
census population of 5,998 in Congressional District
Six and add approximately 6,000 in District Six to
Congressional District One.
These 6,000 people from Congressional District Six
would come from the area described as follows: the
north boundary being the Denver City limits; the west
boundary being Lowell Boulevard; the east boundary
would be Federal Boulevard; and proceed south to
Belleview.

*4  District One meets all the criteria of Carstens: (1) The
population will be equal to other districts, or approximately
so; (2) the voting blocks of minorities will not be diluted;
(3) the district is extremely compact and contiguous; (4) the
political boundaries of the City and County of Denver are
kept intact; and (5) a significant and identifiable community
interest of the people of the City and County of Denver and a
portion of its suburbs are kept intact.

There is a recognizable community of interest consisting of
the City and County of Denver. First, it is the capitol of
the state of Colorado and the seat of the state government.
Second, the City and County of Denver is a unified school
district. Certainly not all of the residents of the City and
County of Denver send their children to the Denver public
schools. However, every property owner in the City and
County of Denver pays property tax which supports Denver
public schools.

The City and County of Denver is unique from its suburbs
in the Denver metropolitan area. The taxpayers of the City
and County of Denver support medical care for the indigent.
Denver owns DIA, the largest transportation hub west of
the Mississippi and the main airport for the entire state of
Colorado and the western United States. Taking together all
the factors, it is imperative that the City and County of Denver
have one representative that will speak for the interests of the
City and County of Denver in a clear, undivided voice.

Congressional District Two
Congressional District Two consists of part of Adams County,
part of Boulder County, Clear Creek County, Eagle County,
Gilpin County, Grand County, Jefferson County, Summit
County, and part of Weld County. The total number of
people in District Two is 614,465, which certainly meets
the constitutional requirement of equal population for each
district.

Hispanics make up 14.74% of the voting age population of
District Two. This is more than the 13.67% of the present
District Two, and therefore, there is no dilution of minority
voting strength.

District Two as shown in the map labeled Plaintiffs'
Amendment to Republican Leadership is a compact and
contiguous district. Unfortunately, some municipal and
county boundaries are necessarily violated. However, it is
clear to see that there is a strong community of interest among
the voters of Congressional District Two.

A very significant issue in District Two is the federal facility
at Rocky Flats. This facility was involved in United States'
effort in building nuclear weapons and, unfortunately, a
great deal of radioactive waste still remains at Rocky Flats.
To deal with this situation the towns of Superior, Boulder,
Broomfield, Westminster, Arvada, and Boulder County have
joined in what is called the Rocky Flats Coalition of Local
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Governments. All the members of the Coalition, to some
degree, are contained in District Two as set forth by the order.
In addition, those communities involved in the Northwest
Parkway Project and the Improvements to U.S. 36 contained
in congressional District Two—all these things show there is
an extremely strong community of interest that the people of
Congressional District Two share.

Congressional District Three
*5  Congressional District Three consists of the following

30 counties: Alamosa, Archuleta, Conejos, Costilla, Custer,
Delta, Delores, Garfield, Gunnison, Hinsdale, Huerfano,
Jackson, La Plata, Las Animas, Mesa, Mineral, Moffat,
Montezuma, Montrose, Ontario, Otero, Ouray, Pitkin, Pueblo,
Rio Blanco, Rio Grande, Routt, Saguasche, San Juan, and
San Miguel. The population of District Three is 614,467 and
therefore meets the equal population criteria.

Unfortunately, because District Three is sparsely populated,
it is a very spread-out and non-compact district. However, of
the 30 counties in District Three, there is only one county that
is split, that being Otero County. In following the Carstens
criteria in rural areas it is extremely important to keep intact,
if possible, the boundaries of rural counties since people look
to counties for their governmental services.

District Three consists of 21.47% Hispanic as compared to
18.94% Hispanic of the present Congressional District Three.
There is no dilution of Hispanic voting strength. In Carstens
it was extremely important that the San Luis Valley be in the
same district as the City of Pueblo and the County of Pueblo.
There is a great ethnic and cultural connection between the
San Luis Valley and all of Pueblo.

District Three contains an extremely large portion of
land owned by the federal government. For this reason
it is imperative that District Three have congressional
representatives who can interact with the federal government
on behalf of the people of District Three as it relates to their
use of these federal lands. In addition, the western portions of
District Three contain extremely important water sheds. As
testified at trial, for the western portions of District Three,
and the San Luis Valley, water is a “religion”. In keeping
District Three as constituted in the Amendment to Republican
Leadership map, the community interest of water protection
is recognized.

District Three, in addition to putting the San Luis Valley
in the same district as all of Pueblo County, also puts the

county of Las Animas and a portion of Otero County with
Pueblo County. This permits the strong Hispanic community
of interest to be united. There is much that connects the town
of Trinidad in Las Animas County, the town of La Junta in
Otero County, and the City of Pueblo. All of this community
of interest is recognized in Congressional District Three.

In the past Eagle, Summit and Grand Counties have been part
of the Western Mountain District. These three counties are
placed with Congressional District Two. There is a logical
connection with these counties and Congressional District
Two. These three counties contain a great deal of ski areas that
are visited by the people in the front range cities. In addition,
I–70 is the connection between the Denver suburbs and the ski
areas in Eagle, Summit, and to a lesser degree Grand County.
I–70 through Clear Creek, Summit, and Eagle Counties is
extremely congested. Any improvements of this necessary
highway in large part come from federal aid. For this reason,
among others, it appears wise to have the counties burdened
by the heavy I–70 traffic to be in the same congressional
district.

Congressional District Four
*6  Congressional District Four is a district which recognizes

the agricultural community of interest of the eastern plains.
This community of interest was recognized in Carstens. The
population of Congressional District Four is 614,466. The
equal population criteria is met.

District Four consists of the following 18 counties: Baca,
Bent, Boulder (part), Cheyenne, Crowley, Kiowa, Kit Carson,
Larimer, Lincoln, Logan, Morgan, Otero (part), Phillips,
Prowers, Sedgwick, Washington, Weld (part), and Yuma.
County political boundaries, for the most part, are respected in
District Four. Both Larimer and Weld Counties are included
in Congressional District Four. Colorado State University is
located at Fort Collins in Larimer County. This university
serves the agricultural interests of the eastern plains in various
ways.

The town of Greeley in Weld County has, historically, had
an agricultural bent. Con–Ag, formerly known as Monfort, is
an extremely large cattle processing company that has a large
presence in Greeley. In addition, Greeley contains various
markets for agricultural products.

Testimony has established that Larimer County and Weld
County have much in common. A number of people work in
Larimer County and live in Weld County and vice versa. For
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the last 20 years Larimer and Weld Counties have been joined
in the same congressional district. It is extremely important in
recognizing community of interest to put the people of Weld
and Larimer Counties together in the Fourth Congressional
District.

Congressional District Five
Congressional District Five consists of 614,467 people. The
counties comprising the District Five are: Chaffee, El Paso,
Fremont, Lake, Park (part), and Teller. It is important to note
that all of El Paso County is in Congressional District Five.
El Paso County has five military facilities. Those facilities
are the Air Force Academy, the NORAD facility at Cheyenne
Mountain, Peterson Air Force Base, Schriever Air Force
Base, and Fort Carson. Fort Carson is the largest employer in
El Paso County.

In addition to the five military facilities found in El Paso
County, military retirees make up a large segment of the El
Paso population. There are over 23,000 military retirees in El
Paso County.

It is clear when you take into consideration the military and
their dependents at these five military facilities along with
the large number of military retirees in El Paso County, that
there exists a large segment of the people of El Paso County
with community interest revolving around the military. For
this reason it is imperative that El Paso County not be split.

In addition, El Paso County is the second-largest county
in the state of Colorado and, like the City and County of
Denver, should not be divided. The City of Colorado Springs
is the second largest city in the state of Colorado and should
not be divided. Congressional District Five as established
by the Court does not dilute any minority voting strength.
The present Congressional District Five has 9.27% Hispanic
and the new Congressional District Five would be 11.13%
Hispanic.

*7  Except for Park County, all county boundaries are kept
intact. Likewise, the major cities in Congressional District
Five are intact.

Congressional District Six
Congressional District Six contains 614,466 people and
therefore meets the equal population criteria. The district is
made up of a large portion of Arapahoe County, all of Douglas

County, all of Elbert County, a large portion of Jefferson
County, and a portion of Park County.

Congressional District Six is, in large part, a suburban
bedroom district. It can be argued that Elbert County is
largely rural and agricultural. However, Elbert County was
at one time the fastest growing county in Colorado and is
quickly changing from rural and agricultural to suburban.
Congressional District Six is very compact and, for the most
part, respects county and city boundaries.

The Court was very interested in keeping the City of Aurora,
the third largest city in Colorado, in one congressional district.
Unfortunately, this was not possible. That portion of Aurora
which is contained in Arapahoe County is in District Six, and
that portion of Aurora which lies within Adams County is in
District Seven. Presently the City of Aurora is in three or more
congressional districts. The plan adopted by the Court keeps
Aurora as intact as possible.

Congressional District Seven
Congressional District Seven consists of parts of Adams
County, Arapahoe County, and Jefferson County. The
population is 614,465 and meets the equal population criteria.
The Court admits that District Seven is an extremely cut-
up district. The reason District Seven is so cut up is that it
surrounds the City and County of Denver on the west, the
north and the east. When Denver annexed a part of Adams
County for the purpose of building DIA, the boundaries of
the City and County of Denver became very irregular. Since
District Seven goes around the City its boundaries are also
very irregular.

District Seven is the new congressional district in Colorado.
It is therefore impossible to compare the minority population
in District Seven to any existing District Seven. Hispanics
make up 19.62% of the new District Seven and African–
Americans make up 6.18% of the new congressional district.
Minorities will therefore comprise better than 25% of the new
congressional district and be a substantial voice in the new
district.

Congressional district seven should be a “competitive”
district. Such a prediction, however, is risky because the
district has 121,500 independent voters who have the strength
to elect a candidate by a large margin.

The Court has concluded the new district would benefit from
what should be a competitive race. The foreseen closeness of
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the race will hopefully generate much interest of the voters
of the new district. No candidate will enjoy the advantages of
incumbency.

General Comments Regarding Adoption of Plaintiffs'
Amendment to Republican Leadership Map
As stated in the beginning, this Court has attempted to follow
the criteria set out in Carstens. Whether a particular political
party or candidate will prevail in a district was not a factor
utilized by the Court. However, the Court may not ignore
political consequences of adopting a redistricting plan. The
final product, no matter what criteria is used, results in a
map that profoundly affects Colorado politics for the next ten
years.

*8  The case of Balderas v. Texas (E.D.Tex. November 14,
2001), speaks to this political reality.

Finally, we check our plan against the test of general
partisan outcome, comparing the number of districts
leaning in favor of each party based on prior election
results against the percentage breakdown statewide of
votes cast for each party in congressional races. This
is a traditional last check upon the rationality of any
congressional redistricting plan, widely relied-upon by
political scientists to test plans, if only in an approximating
manner.

See also Good v. Austin, 800 F.Supp. 557 (E.D. Mich. and
W.D. Mich.1992).

As of November 14, 2001, Colorado had 1,007,249 registered
Republicans (36%), 932,058 unaffiliated voters (34%);
and 838,629 registered Democrats (30%). The redistricting
plan chosen by the Court will most likely result in four
Republicans being elected to Congress, two Democrats being
elected, and the congressional district being a toss-up.

This result mirrors, to some degree, the voter registration in
Colorado.

Because of the somewhat rigid requirement of equal
population, no redistricting plan can be perfect. The Court
acknowledges flaws in the redistricting plan adopted by this
Court. Some have already been mentioned. Overall it would
be better if Congressional District Three was more compact.
However, to recognize the strong community interest among
the Hispanic population of Pueblo, Huerfano and Las Animas
Counties and the City of La Junta, Congressional District
Three extends a considerable distance east. In balancing

compactness with community interest of the large Hispanic
population, the Court chose to recognize the community
interest of the Hispanic population in southern Colorado.

Jefferson County is one of the largest counties in Colorado.
Four people from Jefferson County are included in
Congressional District One; 53,882 people from Jefferson
County are included in District Two; and 327,744 people from
Jefferson County are included in District Seven. The small
number of people in District One is not significant. Preferably
it would be best for all of Jefferson County to be one
congressional district. To recognize the strong community
interest of the people around Rocky Flats it was necessary for
a portion of Jefferson County to be included in Congressional
District Two.

There certainly can be an argument that the eastern portions
of Adams and Arapahoe Counties are rural. These areas,
however, are part of a tremendous growth in the Denver
metropolitan area and are in the process of changing to urban
areas. In addition, it would not be wise to put the City of
Aurora, which is growing at the rate of 2% per year and
spreading out in all directions, in the congressional district
which includes the Arkansas River. The water needs of those
in the Arkansas Valley and the City of Aurora are certainly in
conflict, and it is necessary that each community have its own
congressional representation.

*9  The Court will now briefly discuss the various maps
submitted by the Plaintiffs and various Intervenors. Some
of the Court's comments about a particular map should be
considered as comments about other maps which have the
same characteristic. Space does not permit the Court to
discuss every proposal made at trial. The comments below
hopefully discuss many of the points raised at trial.

Plaintiffs' Map
The Court rejects the map advocated by Plaintiffs for many
reasons. The first reason is that Plaintiffs have chosen to split
the City and County of Denver. Plaintiffs argue that since the
Carstens, supra decision in 1982, the community of interest
of the City and County of Denver as being one congressional
district has changed. The Court disagrees.

Today as in 1982 Denver has a large Hispanic population.
That fact has not changed. But there are other facts which
make it even more imperative that Denver not be split.
Since 1982 Denver has built and is now operating Denver
International Airport. Because of the operation of DIA
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there are natural conflicts between Denver and communities
surrounding DIA and communities that are affected by flights
in and out of DIA. Denver must have a strong and unified
voice speaking in behalf of the City and its airport.

Recently Broomfield became a city and county. Before that
time Denver was the only city and county in the state of
Colorado. Denver has one school district. Denver School
District No. 1 is more unified now than it was in 1982, when
the city was divided on the issue of busing. Now the entire
city is behind the school district, and even if a property owner
does not send his or her children to the Denver public schools,
every property owner supports the school district through
payment of property taxes.

Denver is even more of a cultural center now than in 1982.
The Denver Center for the Performing Arts is an award-
winning arts center. In addition to the arts, Denver is a major
league sports city. Since 1982 a new major league baseball
stadium has been built, a revised arena for professional
basketball has been completed, and most recently a new
stadium for Denver's beloved Broncos was built. All these
factors and others dictate that Denver remain whole and have
a single, unified voice in Congress that has no other divided
interest.

Plaintiffs' avocation to split Denver is for partisan reasons. As
mentioned above, this Court cannot consider partisan criteria
in deciding how to redistrict the state of Colorado. Denver,
Boulder and the city of Pueblo are the three Democratic
strongholds. Certainly Plaintiffs would like to “mine” as
many Democratic votes from the City and County of Denver.
That is not this Court's responsibility.

Plaintiffs argue it is necessary to split Denver so a Hispanic
has a chance to be elected to the U.S. Congress. The political
history of Denver establishes that Plaintiffs are in error.
Numerous minorities have been elected to office in city-wide
races. Some examples are Mayor Webb, Mayor Pena, and
City Auditor Don Mares. In partisan races minorities have
fared well. Norm Early was elected District Attorney in a
partisan D.A. race. Joe Rogers won a contested primary for
the position of Lieutenant Governor.

*10  If one is interested in electing a minority to office,
it would be a mistake to separate Denver and divide
the Hispanic minority from the Afro–American minority.
Together these two minorities have been extremely successful
in electing a minority to office in Denver.

In addition to splitting Denver, Plaintiffs' map has numerous
other problems. Plaintiffs have approximately 140,000 people
from Jefferson County in the mountainous District Three.
Jefferson County would be the largest county in Plaintiffs'
proposed District Three. It is true that the present District
Three has a very small population from Jefferson and Douglas
County, but not anywhere near 140,000 people. The 140,000
people in Jefferson County, including the city of Golden, have
no community of interest with the people on the western
slope. The 140,000 people in Jefferson County are water
users. The people in the rest of District Three live in areas that
produce water. Very little connects people in Jefferson County
to the rest of District Three.

Another flaw in the Plaintiffs' proposed map is the dividing of
El Paso County and dividing the second largest city in the state
of Colorado, Colorado Springs. Plaintiffs ignore the mandate
of Carstens to honor city and county boundaries when at all
possible.

In dividing El Paso County Plaintiffs have divided the five
military bases in El Paso County. Plaintiffs argue the Court
should look to the interests of people and not military bases.
The military personnel, their dependents, and the military
retirees living in El Paso County are people who have an
interest in protecting their livelihood.

In general, Plaintiffs have cleverly proposed a map which
gets as many votes as possible from the three Democratic
strongholds and in doing so ignores the criteria of Carstens.

Congressman McInnis' Map
Congressman Scott McInnis has submitted a proposed map
for Congressional District Three only. Congressman McInnis
does not propose a map that would divide the entire state
of Colorado into seven congressional districts as the Court
must do. This Court cannot draw a map for one congressional
district in a vacuum, but must consider the necessary seven
congressional districts for the entire state.

One obvious flaw in Congressman McInnis' proposed District
Three is the dividing of the City of Pueblo from the San
Luis Valley. Carstens, and testimony before this Court, have
established that there is a clear, strong ethnic and cultural tie
between the San Luis Valley and the city of Pueblo.

Representative Fairbank's Map and Amendment Thereto
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Representative Fairbank of the Colorado State House of
Representatives has submitted a proposal which has been
marked at trial as Beauprez Exhibit 1. Representative King
amended the map of Representative Fairbank. The map as
amended was not marked as an exhibit. The Court first will
address Beauprez Exhibit 1.

Beauprez Exhibit 1 proposes a Congressional District Five
consisting of all of Pueblo County and a portion of El Paso
County. This district does not include Teller County, which
from all testimony has a great deal of community interest and
ties to the city of Colorado Springs.

*11  Beauprez Exhibit 1 puts all of Pueblo County with a
good portion of El Paso County. This Court has strong views
that there does not exist a community of interest between El
Paso County and Pueblo County. It is true that the city of
Pueblo and the city of Colorado Springs are close together and
are bound together by I–25. It is also true that certain media
markets are shared by Colorado Springs and Pueblo. That
ends all community of interest between Pueblo and Colorado
Springs. They are two unique and very different cities.

Colorado Springs and all of El Paso County is well known for
its conservative leaning. Christian-based organizations find
their home in Colorado Springs or El Paso County. El Paso
County always votes in a very conservative way. El Paso
County, in addition to the military interest that has already
been discussed, enjoys a high tech industry.

The city of Pueblo, and all of Pueblo County, has a
strong and vital ethnic diversity. Perhaps the strongest ethnic
community is the Hispanic community. However, other ethnic
communities are strong in the city of Pueblo. It is true that
the city of Pueblo is no longer the industrial giant it was
20 years ago. The economy has become more diverse and
is striving to become stronger. But in general the people of
Pueblo County and the city of Pueblo have very little in
common with their neighbors to the north in Colorado Springs
and El Paso County.

Beauprez Exhibit 1 also puts Boulder County with Larimer
County. This divides Larimer County and Weld County.
Testimony has clearly established there is a strong community
of interests between Larimer County and Weld County.
Representative King's amendment to the Fairbanks' map does
put Larimer County and Weld County together, but other than
that it has no redeeming value.

Tate and Denver Map
The map proposed by Senator Tate and supported by Mayor
Webb has the flaw of splitting El Paso County and Colorado
Springs. Another flaw is placing a portion of El Paso County
with all of Pueblo County.

Berckefeldt No. 1
Certainly Berckefeldt No. 1 has some redeeming value. The
problems are that Berckefeldt No. 1 divides the community
interests of the eastern plains and also divides the community
of interests of the western slope and the mountainous western
region. Berckefeldt No. 1 in District Three has 34 counties.
Certainly Colorado has had in the past large congressional
districts because of sparse population. But there does not seem
to be a valid reason for the large third congressional district
in the configuration as proposed.

District Five as proposed in Bercefeldt No. 1 puts Aurora
and Colorado Springs with the rural areas of Cheyenne
County, Kit Carson County, Yuma County, Phillips County,
Sedgewick County, Washington County and Morgan County.
The second and third largest city should not be tied together
with a rural community.

Republican Leadership Map and Republican Leadership Map
as Amended by the Republicans
*12  The Republican Leadership Map has much to

recommend the Court's acceptance of the map. The
Republican Leadership Map correctly follows the dictates
of Carstens. For various reasons the Court has selected the
amendment by the Plaintiffs to the Republican Leadership
Map instead of the Republican Leadership Map.

First of all, the Republican Leadership Map does put the city
of Pueblo with the San Luis Valley. However, the Republican
Leadership Map does not put all of Pueblo County with the
San Luis Valley. The counties of Huerfano and Las Animas,
with the city of Trinidad, are separated from Pueblo. The
Court finds there has been a long-standing community of
interests between all of Pueblo County, Huerfano County,
Trinidad and Las Animas County.

The Republican Leadership map has the advantage of
keeping Aurora all in one congressional district. However,
the Court is of the view that it makes more sense to put
in one congressional district, Congressional District Six,
most of Jefferson County, all of Douglas County, all of
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Elbert County and Arapahoe County. These three counties,
Jefferson, Douglas and Arapahoe, all share a great deal of
community interest. Douglas County is the fastest growing
county in the state of Colorado and therefore suffers from
numerous problems. For this reason it is best to keep Douglas
County in one congressional district.

A big difference between the Republican Leadership Map and
the Amendment to the Republican Leadership Map is having
Summit, Eagle, and Grand Counties in Congressional District
Two in the Amendment to the Republican District Map. At
first glance it seems that Summit, Eagle and Grand Counties
should be with the rest of western Colorado. However, on
closer consideration there is much to merit having those
three counties together with Boulder and the area around
metropolitan Denver. One of the enormous problems facing
these three mountain counties is the tremendous traffic on
I–70. Because of the ski areas, that portion of I–70 that
serves the three mountain counties has a tremendous amount
of traffic and faces numerous challenges. It is a traffic
pattern far different than the rest of western Colorado. Any
improvements that are needed to I–70 will have to come, in
large part, through federal funds. For that reason it is advisable
that these three mountain counties have one congressional
voice, different than the voice of the remaining portions of
western Colorado.

The growth in Summit, Eagle, and Grand Counties mirrors the
Denver metro area more than the Western Slope. This growth
will continue. Growth is another reason to have these three
mountain counties in Congressional District Two.

The Republican Leadership Map and the map as amended
by the Republican Leadership (Dean Exhibit 13), not
surprisingly, favors electing Republicans to congress. The
two maps do not reflect the party registration in Colorado.
As mentioned above, registered Republicans outnumber
Democrats, but not to the degree as would be suggested by
the Republican's proposed maps. Balderas v. Texas, 610 CV
158, slip op. at 8 (E.D.Tex., November 14, 2001)

*13  The amended or alternate House Leadership Map (Dean
Exhibit 13) also contains the problem of splitting El Paso
County. The second largest county should not be divided
when such a division is unnecessary.

Hernandez Map

The Hernandez Map has the fatal flaw of splitting the City and
County of Denver. In addition, it has what the Court considers
to be the flaw of splitting El Paso County and putting portions
of El Paso County with Pueblo. Lastly, the eastern plains are
divided unnecessarily.

Conclusion
The Court is aware that there was one objection to the
Court admitting Plaintiffs' Amendment to the Republican
Leadership Map and Amendment to the Republican
Leadership Map prepared by the Republican party. Both maps
were introduced and evidence presented on both maps. All
parties had their opportunity to comment on the Plaintiffs'
Amendment to the Republican Leadership Map and the
Amendment that was prepared by the Republican party. It
should be noted that in Carstens the court prepared its own
map and no party in that case had an opportunity for comment
on the final map accepted by the court.

The above findings of fact and conclusions of law shall be the
written judgment required by C.R.C.P. 58.

ORDER

IT IS THEREFORE ORDERED, ADJUDGED AND
DECREED that the current congressional district plan set
forth in C.R.S. § 2–1–101 is unconstitutional.

IT IS FURTHER ORDERED, ADJUDGED AND
DECREED that the Secretary of State of the State of
Colorado, Donetta Davidson, is enjoined from conducting the
November 2002 congressional district election pursuant to the
present C.R.S. § 202–1–101.

IT IS FURTHER ORDERED, ADJUDGED AND
DECREED that the congressional election process and the
congressional primary and general election for the state of
Colorado in 2002 and thereafter be conducted in and from the
congressional district established in this opinion as set forth
in Exhibit 1.

All Citations

Not Reported in P.3d, 2002 WL 1895406
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Before HIGGINBOTHAM, Circuit Judge, HANNAH and
WARD, District Judges.

Opinion

PER CURIAM.

*1  This phase of the redistricting case involves the Texas
congressional districts following the 2000 census. After a
period of deferral to the State of Texas as mandated in

Growe v. Emison1 and the failure of the State to produce
a congressional redistricting plan, we are left with the
“unwelcome obligation of performing in the legislature's

stead.”2 We will describe the course of this litigation and
explain the process by which we drew the congressional

redistricting plan which we order.3

1 507 U.S. 25, 113 S.Ct. 1075, 122 L.Ed.2d 388 (1993).

2 Connor v. Finch, 431 U.S. 407, 415, 97 S.Ct. 1828, 52
L.Ed.2d 465 (1977).

3 The Congressional Districts imposed by this court's Final
Judgment shall bear the number 1151C, which is the
next number available for public plans within the Texas
Legislative Council's RedAppl 2001 computer program.

I

Voters and various officeholders filed multiple lawsuits
in state and federal court challenging the districting of
Texas' congressional seats and both houses of the state

legislature based on the 2000 census.4 The federal cases were
consolidated into the earliest-filed federal action, Balderas

v. Texas, No. 6:01–CV–158, before this three-judge court.5

Pursuant to the Supreme Court's direction in Growe, on
July 23, 2001 we deferred proceedings in federal court until
October 1, 2001. We directed that the trial of any challenge
to any state-adopted plan for congressional districts, or of any
dispute over an appropriate plan to be adopted if the State
adopted no plan, would begin on October 15, 2001. Any trials
of the disputes over the districts for the state Senate and House
would follow in that order. The record in each trial would
rest on the trials which preceded it as well as its own. We
prescribed the usual pre-trial tasks. All this was to reduce, if
not avoid, any delay in the electoral process and to follow the
specific command of the Supreme Court in Growe.

4 Balderas v. Texas, Civil No. 6:01–CV–158 (E.D.Tex.);
Mayfield v. Texas, Civil No. 6:01–CV–218 (E.D.Tex.);
Manley v. Texas, Civil No. 6:01–CV–231 (E.D.Tex.);
Del Rio v. Perry, No. GN–003665 (353rd Dist. Ct.,
Travis County, Tex.); Cotera v. Perry, No. GN–101660
(353rd Dist. Ct., Travis County, Tex.); Connolly v. Perry,
No. GN–102250 (98th Dist. Ct., Travis County, Tex.);
Associated Republicans of Texas v. Cuellar, No.2001–
26894 (281st Dist. Ct., Harris County, Tex.); Rivas
v. Cuellar, No.2001–33760 (152nd Dist. Ct., Harris
County, Tex.).

5 Other three-judge courts had dismissed prior suits filed
prematurely.

On September 12, 2001, the Texas Supreme Court determined
that the Travis County trial court had dominant jurisdiction
among the state cases to hear the various plaintiffs'
redistricting claims and held that a state trial court in Travis
County must decide the districting dispute. The Travis County
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court commenced trial on September 17, 2001. It heard
testimony and arguments from all the parties, concluding trial
on September 28, 2001.

On October 1, 2001, at the request of the state trial judge,
we extended the deadline for the filing of any congressional
redistricting plan to October 3, 2001. On October 3, the state
trial court issued a plan, known as 1065C. No provision was
made in our October 1 order for the filing of any new plan,
although the state trial judge advised that he might modify
the plan on or before October 10, 2001. The schedule we
had provided did not contemplate major changes in the state
court plan filed on October 3. On October 10, 2001, the state
court nonetheless issued a new plan, known as 1089C. We
immediately delayed the start of any federal trial for one week
to October 22 at the request of the parties who pointed to
the need for additional time given the substantial differences
between the two plans of the state court. On October 19,
2001, however, the Texas Supreme Court vacated the trial
court's October 10, 2001 judgment based on a violation of the
parties' state constitutional rights and remanded the case to the

state trial court .6 The Texas Supreme Court also concluded
that 1065C, the first plan of the state trial court, was not the
baseline plan for this court to use, because 1065C was never
adopted as a final judgment by the state trial court. The Texas
Supreme Court acknowledged that the end result of the state
processes left the federal courts with no choice but to proceed

without the benefit of a state plan.7

6 Perry v. Del Rio, No. 01–0988, 2001 WL 1285081, at *9
(Tex. Oct.19, 2001).

7 I d.

*2  As forecasted by the Texas Supreme Court, we proceeded
to trial in Austin, Texas on October 22, 2001, without a
state baseline plan in place. This court heard testimony
and took evidence on congressional redistricting plans
between October 22 and November 1, concluding with
final argument on November 2. The parties filed post-trial
briefs on November 7, 2001. After reviewing the evidence
and the parties' submissions, we now turn to our decision
implementing a plan for the redistricting of the Texas
congressional districts based on the 2000 census.

II

Federal courts have a limited role in crafting a congressional
redistricting plan where the State has failed to implement
a plan. The limits are not to be found in the traces of the
unconstitutional plan being replaced. “Although a court must
defer to legislative judgments on reapportionment as much
as possible, it is forbidden to do so when the legislative
plan would not meet the special standards of population
equality and racial fairness that are applicable to court-

ordered plans.”8 Rather, the court must draw a redistricting
plan according to “neutral districting factors,” including,
inter alia, compactness, contiguity, and respecting county

and municipal boundaries.9 The 1991 plan as modified in
1996 is conceded by all parties to be unconstitutional, made
so by changes in population disclosed by the decennial
census, if not also for other reasons. In our effort to steer the
required neutral course through this political sea, we have
been assisted by the many distinguished political scientists
who have testified in this case.

8 Upham v. Seamon, 456 U.S. 37, 39, 102 S.Ct. 1518, 71
L.Ed.2d 725 (1982) (per curiam).

9 See Abrams v. Johnson, 521 U.S. 74, 88, 98, 117 S.Ct.
1925, 138 L.Ed.2d 285 (1997); Miller v. Johnson, 515
U.S. 900, 916, 115 S.Ct. 2475, 132 L.Ed.2d 762 (1995).

Dr. John Alford, Rice University professor of political
science, detailed in his trial testimony a process drawing
upon principles of district line-drawing that stand politically
neutral. We found that process, substantially parallel to our
preliminary thinking and that of other courts, to be the most
appropriate for our judicial task.

Our decisional process accepted the reality that, as with
so many decisional processes, the sequence of decisions is
critical. Starting with a blank map of Texas, we first drew in
the existing Voting–Rights–Act–protected majority-minority
districts. We were persuaded that the next step had to be to
locate Districts 31 and 32, the two new Congressional seats
allotted to Texas following the 2000 census. As observed
by Dr. Alford, the most natural and neutral locator is to
place them where the population growth that produced the

new additional districts has occurred.10 It is self-evident that
this locator is, across cases, neutral down to the immediate
area, if not in the ultimate, precise fit on the ground. Here
the new districts' precise landing was virtually dictated by
step 1. When we sent the two new districts to the areas
of greatest population growth, Dallas County and Harris
County, the districts necessarily landed in the northern half
of these counties, and, in the case of District 31, continuing
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over to Williamson County. Their landing was directed by
the location of the protected majority-minority districts in
southern Dallas and Harris Counties, which could not be
disrupted. Use of this neutral guide was further supported
by the circumstance that the Texas legislature has previously
located new districts in the areas of greatest population

growth.11

10 We are not the first court to see the wisdom of
this choice. See, e.g., Johnson v. Miller, 922 F.Supp.
1556, 1563 (S.D.Ga.1995) (discussing the decision to
place Georgia's additional congressional district in high
population growth area near Atlanta), aff'd sub nom.,
Abrams v. Johnson, 521 U.S. 74, 117 S.Ct. 1925, 138
L.Ed.2d 285 (1997).

11 See Bush v. Vera, 517 U.S. 952, 1003, 116 S.Ct. 1941, 135
L.Ed.2d 248 (1996) (Stevens, J., dissenting) (“Because
Texas' growth was concentrated in south Texas and
the cities of Dallas and Houston, the state legislature
concluded that the new congressional districts should be
carved out of existing districts in those areas.”).

*3  With a large part of the Texas map thus drawn, we looked
to general historic locations of districts in the state, such as the
districts in the Panhandle and the northeast corner of the state,

the north central districts of the Red River area,12 through the
metropolitan districts and the central plains. We then drew
in the remaining districts throughout the state, emphasizing

compactness, while observing the contiguity requirement.13

We struggled to follow local political boundaries that
historically have defined communities-county and city

lines.14 In the vernacular, “splits” of counties and cities in
our drawing had to be a product of our neutral standards and
the demands of population equality. We eschewed an effort to
treat old lines as an independent locator, an effort that, in any
event, would be frustrated by the population changes in the
last decade. Nonetheless, the districts fell to their long-held
areas, a natural result of the process we have described, much
the same as the map drawn at our request by the State using
Dr. Alford's neutral approach.

12 Cf. Johnson, 922 F.Supp. at 1565 (discussing Georgia's
tradition of having four “corner districts” in its
congressional plans).

13 See Good v. Austin, 800 F.Supp. 557, 563 (E.D. Mich.
& W.D. Mich.1992) (“In addition to serving as a check
on gerrymandering compactness ‘facilitates political
organization, electoral campaigning, and constituent
representation.’ ” (quoting Marcher v. Daggett, 462

U.S. 725, 756, 103 S.Ct. 2653, 77 L.Ed.2d 133 (1983)
(Stevens, J., concurring))).

14 See Karcher, 462 U.S. at 758 (Stevens, J., concurring)
(“Subdivision boundaries tend to remain stable over
time. Residents of political units such as townships,
cities, and counties often develop a community of
interest, particularly when the subdivision plays an
important role in the provision of governmental services.
In addition, legislative districts that do not cross
subdivision boundaries are administratively convenient
and less likely to confuse the voters.” (footnote omitted)).
two districts, we also strove for compactness and
contiguity. Doing so did much to end most of the below-
the-surface “ripples” of the 1991 plan and the myriad
of submissions before us. For example, the patently
irrational shapes of Districts 5 and 6 under the 1991
plan, widely-cited as the most extreme but successful
gerrymandering in the country, are no more.

As we have explained, in our efforts to avoid splitting counties
and cities, and in particular “double splits,” or simultaneously
moving populations in and out of a county between

As a check against the outcome of our neutral principles,
we asked if the resulting plan was avoidably detrimental to
Members of Congress of either party holding unique, major
leadership posts. We looked at three Democrats and three
Republicans, consensus members of this limited group, each
with substantial leadership positions in the Congress. It was
plain that these Members were not harmed in their reelection
prospects by this plan and that, indeed, no incumbent was
paired with another incumbent or significantly harmed by
the plan. We thus considered no change in our map in
response to this inquiry. Doubtlessly some may see any
such weighting as an incumbency factor since congressional
leadership so directly correlates with seniority. This view is
not without force. Nonetheless, three circumstances must also
be considered. First, this correlation is no longer so complete.
Second, it does not here offer purchase to one political party
over another. And, finally, it reflects a traditional state interest
in the power of its congressional delegation distinct from
partisan affiliation.

Finally, we checked our plan against the test of general
partisan outcome, comparing the number of districts leaning
in favor of each party based on prior election results against
the percentage breakdown statewide of votes cast for each
party in congressional races. This is a traditional last check

upon the rationality of any congressional redistricting plan,15

widely relied-upon by political scientists to test plans, if
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only in an approximating manner. We found that the plan
is likely to produce a congressional delegation roughly
proportional to the party voting breakdown across the state.
It must be understood that any plan necessarily begins with a
Democratic bias due to the preservation of protected majority-
minority districts, all of which contain a high percentage of
Democratic voters.

15 See, e.g., Good, 800 F.Supp. at 566–67 (using partisan
fairness to assess plan drawn according to neutral
principles).

III

*4  Various parties urged us to create both African–American
and Latino minority districts. These districts are not required
by law, as discussed in more detail below, but could be created
by the State so long as race was not a predominant reason
for doing so. Whether to do so is, however, a quintessentially

legislative decision, implicating important policy concerns.16

We did not avoid creating such a district. At the same time,
we did not depart from our neutral factors to draw any district
not required by law. To do so would render our effort to keep

our thumb off the political scale an illusion.17

16 See Wyche v. Madison Parish Police Jury, 635 F.2d 1151,
1160 (5th Cir. Unit A Feb.1981).

17 Cf. Abrams, 521 U.S. at 88.

IV

Finally, to state directly what is implicit in all that we have
said: political gerrymandering, a purely partisan exercise,
is inappropriate for a federal court drawing a congressional

redistricting map.18 Even at the hands of a legislative body,
political gerrymandering is much a bloodfeud, in which
revenge is exacted by the majority against its rival. We have
left it to the political arena, as we must and wisely should.
We do so because our role is limited and not because we see
gerrymandering as other than what it is: an abuse of power
that, at its core, evinces a fundamental distrust of voters,
serving the self-interest of the political parties at the expense
of the public good.

18 See Hunt v. Cromartie, 526 U.S. 541, 551, 119 S.Ct.
1545, 143 L.Ed.2d 731 (1999); see generally Davis v.
Bandemer, 478 U.S. 109, 117 n. 6, 106 S.Ct. 2797, 92

L.Ed.2d 85 (1986) (plurality opinion of White, J.); cf.
Wyche v. Madison Parish Police Jury, 769 F.2d 265, 268
(5th Cir.1985) (“Many factors, such as the protection
of incumbents, that are appropriate in the legislative
development of an apportionment plan have no place in
a plan formulated by the courts.”).

V

The parties presented competing plans for redistricting the
Congressional seats. We have passed by the approach by
which these plans were created in favor of the approach
we have described, which we found to be mandated by our
position as a federal court engaging in our “delicate task with

limited legislative guidance.”19

19 Abrams, 521 U.S. at 101.

Several parties raise Voting Rights Act arguments in support
of their preferred plans. In drawing our plan, we have
endeavored to ensure that the plan complies with the goals of

sections 220 and 521 of the Voting Rights Act.22

20 42 U.S.C. § 1973.

21 42 U.S.C. § 1973c.

22 See Abrams, 521 U.S. at 90, 96.

Our plan works no retrogression. We have maintained intact
the existing districts, and, to the extent the boundaries
have changed, as we “zeroed out” the plan, the minority
populations have been either enhanced or not diminished in
any meaningful way (i.e., by mere fractions of percentages).
Thus, although the minority populations in Districts 15, 16,
and 30 represent a slightly smaller, but still overwhelming,
percentage of the total populations of those districts as
compared with the baseline 1991 plan as modified in 1996,
we find that these changes do not result in “a retrogression in
the position of racial minorities with respect to their effective

exercise of the electoral franchise.”23

23 Beer v. United States, 425 U.S. 130, 141, 96 S.Ct. 1357,
47 L.Ed.2d 629 (1976); see also Abrams, 521 U.S. at 95;
Reno v. Bossier Parish Sch. Bd., 520 U.S. 471, 478, 117
S.Ct. 1491, 137 L.Ed.2d 730 (1997).

The Balderas plaintiffs argue that the congressional plan must
contain seven Latino registration majority districts, within
nine Latino voting age majority districts, to avoid a section
2 violation. The Martinez interveners specifically argue for
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a Latino opportunity district in Dallas County to maintain
compliance with section 2. Many parties, including the
Texas Coalition of Black Democrats, argue for an African–
American opportunity district, generally labeled District 25,
in Fort Bend and Harris Counties.

*5  The Latino and African–American plaintiffs thus present
competing positions, reflecting a political reality that they

are competitors in the political process.24 This competition
finds expression in an absence of cohesive voting between
Latinos and African–Americans at the point in which it is
meaningfully measured, the Democratic primaries.

24 Several political scientists alluded to this political reality
in their testimony.

We find that the plaintiffs have failed to prove that vote
dilution will occur in violation of section 2 of the Voting
Rights Act in the absence of seven Latino citizenship
majority congressional districts or an African–American
opportunity district, proposed District 25, in Fort Bend and
Harris Counties. The evidence did not persuade us that
either Latino or African–American voting age populations
are sufficiently numerous to form voting age population

majorities in effective districts.25 The plaintiffs have also not
proved that Latinos and African–Americans vote cohesively

as required by Thornburg v. Gingles26 so as to constitute a

majority in a single-member district.27

25 See Valdespino v. Alamo Heights Indep. Sch. Dist., 168
F.3d 848, 852–53 (5th Cir.1999).

26 478 U.S. 30, 50–51, 106 S.Ct. 2752, 92 L.Ed.2d 25
(1986).

27 See Valdespino, 168 F.3d at 852–53.

Looking first to the proposed African–American opportunity
district, the Texas Coalition of Black Democrats has conceded
that the evidence showed that African–Americans would not
be an absolute majority of citizen voting age population in
the proposed District 25. Again, the plaintiffs were unable
to prove cohesive voting between Latinos and African–
Americans sufficient to compel the drawing of a district

in Fort Bend and Harris Counties.28 The overwhelming
evidence found to be persuasive was to the contrary.

28 See Growe, 507 U.S. at 41.

The matter of creating such a permissive district is one for

the legislature.29 As we have explained, such an effort would
require that we abandon our quest for neutrality in favor
of a raw political choice. We offer no opinion as to the
wisdom of an appropriate body doing so. Such arranging of
voting presents a large and complex decision with profound
social and political consequences. The Congress has by its
enactment of voting rights laws constrained the political
process and given the courts a role-to the extent of those
constraints. We have no warrant to impose our vision of
“proper” restraints upon the political process beyond the
constraints imposed by the Constitution or the Voting Rights
Act. The Supreme Court put it succinctly in Growe, stating
that, where there has been no showing establishing the “three
Gingles prerequisites,” then under section 2 of the Voting
Rights Act “there neither has been a wrong nor can be a

remedy.”30 A month later, the Court stated even more directly
that, “[o]f course, the federal courts may not order the creation
of majority-minority districts unless necessary to remedy a

violation of federal law.”31

29 See Johnson, 922 F.Supp. at 1567 (“Since political
considerations pervade the redistricting task, the Court
feels that any permanent footprint left on Georgia's
political landscape ... should be left to those elected to
make such decisions.”).

30 507 U.S. at 41.

31 Voinovich v. Quilter, 507 U.S. 146, 156, 113 S.Ct. 1149,
122 L.Ed.2d 500 (1993).

In sum, these arguments so ably presented by Morris
Overstreet, African–American attorney and former state
official and candidate for elective office, and others are
directed to the wrong forum, however much we may
personally admire the arguments. It bears mention that our
plan has hardly left a bleak terrain. In District 25 of our
plan, the combined African–American and Latino voting
age population increased to a 52.3 majority. In the practical
world, this percentage will dominate the Democratic primary
in a district that has consistently elected a Democratic
congressman. This is, then, in a real sense, a minority district
produced by our process that enhances the elective prospects
of a minority, albeit not wholly the district sought.

*6  As for the proposed Latino opportunity districts, the
evidence shows that the Latino population is not sufficiently
compact or numerous to support another, effective majority
Latino citizenship district in Texas, in Dallas County or
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in South Texas.32 We find that, under the totality of the
circumstances, the failure to create seven such districts
will not prevent full and equal Latino participation in the
political process. It bears mention that our insistence upon
compactness has increased the Latino force in District 24, a
result supported by Congresswoman Eddie Bernice Johnson
in her testimony at trial.

32 See Growe, 507 U.S. at 39–40; Gingles, 478 U.S. at
50–51; NAACP v. Fordice, 252 F.3d 361, 365–67 (5th
Cir.2001).

The Valdez–Cox plaintiffs also urge that Webb and Hidalgo
Counties be left whole. We heard powerful arguments from
the witness stand and counsel in opposition to a splitting of
Hidalgo County in South Texas, and our neutral standards
stood against such a county split. That standard was ultimately
overriden as to Hidalgo County by the mandate of population
equality under the principle of one-man, one-vote, and
the existence of surrounding protected majority-minority
districts. It is an ugly fact that the law's insistence on absolute
population equality in court-drawn plans has the perverse

effect of splitting counties and cities, when a tolerance
of greater deviation would not demand such undesirable

divisions. The split here of Hidalgo County is a fit example.33

Webb County was not caught in this squeeze and remains
wholly intact in District 23.

33 We endeavored to and did respect the municipal
boundaries of McAllen, a major population center of
Hidalgo County.

VI

There being no reason for delay, we direct entry of final
judgment in this case pursuant to Federal Rule of Civil
Procedure 54(b).

So ordered.

All Citations

Not Reported in F.Supp.2d, 2001 WL 36403750

End of Document © 2023 Thomson Reuters. No claim to original U.S.
Government Works.
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July 25, 2023 
 
VIA EMAIL & HAND DELIVERY 
 
Attorney General Josh Kaul 
Wisconsin Department of Justice 
17 West Main St.  
Madison, WI 53703 
kauljl@doj.state.wi.us 
 

Re: Request for Quo Warranto Action Regarding Individuals Holding Odd-Numbered Senate 
Districts That Are Not Up for Election in 2024 Despite Being Unconstitutionally Gerrymandered 

 
Attorney General Kaul, 
 
Wisconsin law protects the citizens of our state from those who occupy a public office to which they are not 
lawfully entitled. That law applies even to those who occupy such an office through no fault of their own. Our 
statutes authorize a quo warranto action “[w]hen any person shall usurp, intrude into, or unlawfully hold or 
exercise any public office” within the state of Wisconsin. Wis. Stat. § 784.04(1). Such a lawsuit may be brought 
in the name of the state by the Attorney General, or, when the Attorney General declines to act, by a private 
person on personal complaint. Wis. Stat. § 784.04(1)–(2).  
 
We write today to highlight a situation within the scope of the quo warranto statutes and to ask you to either take 
action or promptly decline to act so that we may proceed in the name of the state. As you know, to meet the 
requirements of our state and federal constitutions, each decade our state legislative districts are reapportioned in 
light of the newest U.S. Census data and other legal criteria. This decade, when the Governor and the Legislature 
were unable to reach agreement on new state legislative districts, the Wisconsin Supreme Court adjudicated the 
concomitant impasse litigation and imposed maps. Johnson v. Wis. Elections Comm’n, 2022 WI 19, 401 Wis. 2d 
198, 972 N.W.2d 559. Those maps were the basis for the 2022 partisan elections, and they establish the districts 
that our current state legislators represent. The maps that define those state legislative districts embody an extreme 
partisan gerrymander and other legal infirmities that render them a gross violation of the Wisconsin Constitution.  
 
We intend to vindicate our view that the current state legislative districts are unconstitutional through imminent 
litigation. In doing so, we will seek new, constitutional state legislative districts to be in place for Wisconsin’s 
2024 partisan elections and beyond. But while that remedy would promptly redress the state constitutional 
infirmities in every district of the Assembly, it would provide a prompt remedy for only those even-numbered 
State Senate districts which will have elections in 2024. Yet no legislator has the right to complete a term of office 
that was unconstitutionally obtained. It follows that those members of the State Senate who hold seats representing 
odd-numbered districts, and who therefore are not scheduled to face election until 2026, should face a 
corresponding quo warranto claim to remove them from their seats and require them to seek election under the 
new, constitutional state legislative district maps as part of Wisconsin’s 2024 partisan elections.  
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We respectfully ask that you bring a quo warranto action against the current State Senators who represent odd-
numbered districts. Our clients are individual voters, not partisan groups, parties, or operatives. Moreover, the 
Senators subject to this quo warranto action comprise a bipartisan group; it includes Senators André Jacque (R-
Dist. 1), Tim Carpenter (D-Dist. 3), Rob Hutton (R-Dist. 5), Chris Larson (D-Dist. 7), Devin LeMahieu (R-Dist. 
9), Stephen Nass (R-Dist. 11), John Jagler (R-Dist. 13), Mark Spreitzer (D-Dist. 15), Howard Marklein (R-Dist. 
17), Rachael Cabral-Guevara (R-Dist. 19), Van Wanggaard (R-Dist. 21), Jesse James (R-Dist. 23), Romaine 
Quinn (R-Dist. 25), Dianne Hesselbein (D-Dist. 27), Cory Tomczyk (R-Dist. 29), Jeff Smith (D-Dist. 31), and 
Chris Kapenga (R-Dist. 33). The list was not created on a partisan basis but arises solely from the unconstitutional 
state legislative district maps themselves.  
 
Wisconsinites have suffered under one of the most extreme partisan gerrymanders in our nation’s history for more 
than a decade. The gerrymander has distorted the functionality of our state government and broken the 
fundamental feedback mechanism between constituents and their elected leaders that makes representative 
democracy work. The constitutional violations that the gerrymander both embodies and perpetuates are severe, 
longstanding, and widespread. They meet the test the U.S. Supreme Court has established for ordering special 
elections. North Carolina v. Covington, 581 U.S. 486, 488 (2017).  
 
Please let us know no later than Tuesday, August 1, 2023, whether you are willing to bring this quo warranto 
action in conjunction with our legal challenge to the constitutionality of Wisconsin’s gerrymandered state 
legislative districts. If you do not indicate your willingness to proceed, we will employ the express statutory option 
available to our clients to step in and litigate directly in the name of the state. 
 
Thank you in advance for your prompt attention to this matter.  
 
Sincerely,  

 
Daniel S. Lenz 
Staff Counsel 
Law Forward, Inc.  
 
CC: Jeffrey A. Mandell and Douglas M. Poland, Stafford Rosenbaum, LLP 
 Mark P. Gaber and Annabelle E. Harless, Campaign Legal Center, Inc. 
 Nicholas O. Stephanopoulos and Ruth M. Greenwood, Elections Law Clinic at Harvard Law School 
 Elisabeth S. Theodore, R. Stanton Jones, and John A. Freedman, Arnold & Porter Kaye Scholer LLP 
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Quo Warranto 
Response Letter from 

Attorney General
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