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NOTICE
This opinion is subject to further
editing and modification. The final

version will appear in the bound
volume of the official reports.

No. 2023AP1399-0A
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Wisconsin Legislature; Billie Johnson, Chris
Goebel, Ed Perkins, Eric O'Keefe, Joe
Sanfelippo, Terry Moulton, Robert Jensen, Ron
Zahn, Ruth Elmer and Ruth Streck,

Intervenors-Respondents.

KAROFSKY, J., delivered the majority opinion of the Court, in
which ANN WALSH BRADLEY, DALLET and PROTASIEWICZ, JJ., Joined.
ZIEGLER, C.J., filed a dissenting opinion. REBECCA GRASSL
BRADLEY, J., filed a dissenting opinion. HAGEDORN, J., filed a
dissenting opinion.

ORIGINAL ACTION. Rights declared.

q1 JILL J. KAROFSKY, J. 1In Wisconsin the number of state
legislative districts containing territory completely
disconnected from the rest of the district 1is striking. At
least 50 of 99 assembly districts and at least 20 of 33 senate
districts include separate, detached territory. A particularly
stark example 1is the Madison-area 47th Assembly District (shown
in yellow below). This district contains more than a dozen
separate, detached parts that are home to thousands of people
who must cross one or more other districts before reaching

another part of the 47th.!

I The following images of assembly and senate districts are
from the Legislative Technology Services Bureau's Geographic

Information Services website. Legislative Technology Services
Bureau, Geographic Information Services, Wisconsin District Maps
(https://gis-ltsb.hub.arcgis.com/pages/district-maps) . This

court "take[s] Jjudicial notice of the location of the wvarious
political subdivisions of the state," including the location of
legislative districts. See Ryan v. State, 168 Wis. 14, 15, 168
N.W. 566 (1918).
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q2 Here we are asked to determine whether these districts

N

violate Article 1V, Sections 4 and 5 of the Wisconsin
Constitution, which provide that state 1legislative districts
must consist of "contiguous territory." Wis. Const. art. 1V,

§§ 4-5. Two groups of Wisconsin voters (the Clarke Petitioners?

2 The Clarke Petitioners are Rebecca Clarke, Ruben Anthony,
Terry Dawson, Dana Glasstein, Ann Groves-Lloyd, Carl Hujet,
Jerry Iverson, Tia Johnson, Angie Kirst, Selika Lawton, Fabian
Maldonado, Annemarie McClellan, James McNett, Brittany Muriello,
Ela Joosten (Pari) Schils, Nathaniel Slack, Mary Smith-Johnson,
Denise (Dee) Sweet, and Gabrielle Young.

3
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and Wright Petitioners3), the Governor, and a group of state
senators? (collectively, Petitioners), argue that the current
districts are non-contiguous, and therefore violate the
Wisconsin Constitution. Petitioners ask us to enjoin their use
in future elections and to order the adoption of remedial maps.

Additionally, they ask us to issue a writ quo warranto declaring

the November 2022 state senate elections unlawful, and to order
special elections for these offices that would otherwise not be
on the ballot until November 2026. The Legislature, several
senators elected 1in 2022, and a group of Wisconsin voters®

(collectively, Respondents)’ argue that the current state

3 The Wright Petitioners are Nathan Atkinson, Stephen Joseph
Wright, Gary Krenz, Sara J. Hamilton, Jean-Luc Thiffeault,
Somesh Jha, Joanne Kane, and Leah Dudley, several of whom

participated in the Johnson litigation. See Johnson v. Wis.
Elections Comm'n, 2021 WI 87, 399 Wis. 2d 623, 967 N.W.2d 469
("Johnson I"); Johnson v. Wis. Elections Comm'n, 2022 WI 14, 400
Wis. 2d 26, 971 N.W.2d 402 ("Johnson 1II"); Johnson v. Wis.
Elections Comm'n, 2022 WI 19, 401 Wis. 2d 198, 972 N.W.2d 559
("Johnson III"). After we denied their petition for leave to
commence an original action, see Wright v. Wis. Elections

Comm'n, 2023 WI 71, 409 Wis. 2d 417, 995 N.w.2d 771, they
subsequently filed a motion to intervene in this case, which the
Court granted.

4 They are Senators Carpenter, Larson, Spreitzer,
Hesselbein, and Smith.

5> They are Senators Cabral-Guevara, Hutton, Jacque, Jagler,
James, Kapenga, LeMahieu, Marklein, Nass, Quinn, Tomczyk, and
Wanggaard.

6 Four of these voters—Billie Johnson, Eric O'Keefe, Ed
Perkins, and Ronald Zahn—were petitioners in Johnson. They
intervened in this case along with Chris Goebel, Robert Jensen,
Ruth Elmer, Ruth Streck, and Terry Moulton, who were not parties
to Johnson.

7 One of the named Respondents, Wisconsin Elections
Commission, takes no position on the issues presented.

4
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legislative districts comply with the Wisconsin Constitution's
contiguity requirements. Respondents also contend that
Petitioners' claims are barred by various defenses, and that the
relief the Petitioners seek is otherwise unavailable.

93 We hold that the contiguity requirements in Article
IV, Sections 4 and 5 mean what they say: Wisconsin's state
legislative districts must be composed of physically adjoining
territory. The constitutional text and our precedent support
this common-sense interpretation of contiguity. Because the
current state legislative districts contain separate, detached
territory and therefore violate the constitution's contiguity
requirements, we enjoin the Wisconsin Elections Commission from
using the current legislative maps in future elections.® We also
reject each of Respondents' defenses. We decline, however, to

issue a writ quo warranto invalidating the results of the 2022

state senate elections.

T4 Because we enjoin the current state legislative
district maps from future use, remedial maps must be drawn prior
to the 2024 elections. The legislature has the primary
authority and responsibility to draw new legislative maps. See
Wis. Const. art. IV, § 3. Accordingly, we urge the legislature
to pass legislation <creating new maps that satisfy all
requirements of state and federal law. We are mindful, however,

that the legislature may decline to pass legislation creating

¢ Because we determine that non-contiguous districts violate
the constitution, we need not address Petitioners' alternative
argument that the process by which the current state legislative
districts were adopted violated the Wisconsin Constitution's
separation-of-powers doctrine. Md. Arms Ltd. P'ship v. Connell,
2010 WI 64, 948, 326 Wis. 2d 300, 786 N.W.2d 15 ("Issues that
are not dispositive need not be addressed." (citation omitted)).

5
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new maps, or that the governor may exercise his veto power.
Consequently, to ensure maps are adopted in time for the 2024
election, we will proceed toward adopting remedial maps unless
and until new maps are enacted through the legislative process.
At the conclusion of this opinion, we set forth the process and
relevant considerations that will guide the court 1in adopting
new state legislative districts—and safeguard the
constitutional rights of all Wisconsin voters.
I. BACKGROUND

95 Following the 2020 census, the 1legislature passed
legislation creating new state legislative district maps, the
governor vetoed the legislation, and the legislature did not
attempt to override his veto. Because the legislature and the
governor reached an impasse, the 2011 maps remained in effect,
even though they no longer complied with the Wisconsin or United
States Constitutions due to population shifts.

96 Billie Johnson and other Wisconsin voters asked this

court to redraw the unconstitutional 2011 maps. See Johnson v.

Wis. Elections Comm'n, 2021 WI 87, 92, 399 Wis. 2d 623, 967

N.W.2d 469 ("Johnson I"). In that case, we first confirmed that
the 2011 maps no longer complied with the state and federal

requirement that districts be equally populated. See id. Next,

we 1identified the principles that would guide the court in
adopting new maps, including the proposition that remedial maps
"'should reflect the 1least change' necessary for the maps to
comport with relevant legal requirements." Id., 972 (quoting

Wright v. City of Albany, 306 F. Supp. 2d 1228, 1237 (M.D. Ga.

2003)) . We then invited the parties to submit proposed state
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legislative maps for our review. See id., 987 (Hagedorn, J.,

concurring) . Of the proposed maps, we adopted the Governor's.

See Johnson v. Wis. Elections Comm'n, 2022 WI 14, 952, 400

Wis. 2d 626, 971 N.W.2d 402 ("Johnson II"). The United States

Supreme Court summarily reversed that decision, holding that the
Governor's proposed legislative maps violated the Equal
Protection Clause of the Fourteenth Amendment Dbecause they
increased the number of majority-Black districts in the

Milwaukee area without sufficient justification. Wis. Legis. v.

Wis. Elections Comm'n, 595 U.S. 398, 403, 406 (2022) (per

curiam). On remand, we adopted the legislative maps proposed by

the Legislature. See Johnson v. Wis. Elections Comm'n, 2022 WI

19, 93, 401 Wis. 2d 198, 972 N.W.2d 559 ("Johnson III").

qQ7 In this case, the Clarke Petitioners filed a petition
for leave to commence an original action challenging the maps

adopted in Johnson III, arguing that they: (1) are an extreme

partisan gerrymander; (2) do not comply with the contiguity
requirements contained in Article IV, Sections 4 and 5 of the
Wisconsin Constitution; and (3) were created via a process that
violated the separation of powers. We granted leave in part,
allowing Petitioners' contiguity and separation-of-powers claims
to proceed, while declining to review the 1issue of extreme
partisan gerrymandering. We explained that although
Petitioners' extreme-partisan-gerrymandering claim presented an
important and unresolved legal question, we declined to address

it due to the need for extensive fact-finding. See Clarke v.

Wis. Elections Comm'n, 2023 WI 70, 409 Wis. 2d 372, 995 N.W.2d

779.
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98 After granting the petition in part, we permitted
several parties to intervene. We ordered the parties to provide
briefing on the following four questions:

1.) Do the existing state legislative maps violate the
contiguity requirements <contained in Article IV,
Sections 4 and 5 of the Wisconsin Constitution?

2.) Did the adoption of the existing state legislative
maps violate the Wisconsin Constitution's separation
of powers?

3.) If the court rules that Wisconsin's existing state
legislative maps violate the Wisconsin Constitution
for either or both of these reasons and the
legislature and the governor then fail to adopt state
legislative maps that comply with the Wisconsin
Constitution, what standards should guide the court in
imposing a remedy for the constitutional violation(s)?

4.) What fact-finding, if any, will be required if the
court determines there is a constitutional violation
based on the contiguity clauses and/or the separation-
of-powers doctrine and the court is required to craft
a remedy for the violation? If fact-finding will be
required, what ©process should be used to resolve
questions of fact?

Id. After all parties submitted initial briefs, Respondents
filed a motion to dismiss, asserting various defenses. Oral
argument was held on November 21, 2023.

919 In this opinion, we first address whether the existing

state legislative districts violate the Wisconsin Constitution's

contiguity requirements. We determine that a substantial number
of districts do so. Next, we turn to Respondents' motion to
dismiss and the defenses asserted therein. Because none of

Respondents' proffered defenses apply here, we deny Respondents'
motion to dismiss. Finally, we enjoin the Wisconsin Elections

Commission from using the maps in future elections, and we
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explain the process and relevant considerations that will guide

the court in adopting remedial maps.

IT. CONTIGUITY
10 We begin by determining the meaning of "contiguous

territory" set out in Article IV, Sections 4 and 5 of the

Wisconsin Constitution. To do so, we examine the constitutional
text, our precedent interpreting that text, and other
jurisdictions' interpretations of similar provisions. Next, we

apply that meaning to the current legislative districts to
determine whether the districts violate the contiguity
requirements. We conclude that the current legislative maps
contain districts that are not composed  of "contiguous
territory" and therefore violate the Wisconsin Constitution.
A. Text

11 We start our analysis with Article IV, Section 4 of
the Wisconsin Constitution, which sets the ground rules for how
Wisconsin Assembly members are elected and how their districts

are to be established. That section reads in full as follows:

The members of the assembly shall be chosen
biennially, by single districts, on the Tuesday
succeeding the first Monday of November 1in even-
numbered vyears, by the qualified electors of the
several districts, such districts to be bounded by
county, precinct, town or ward lines, to consist of
contiguous territory and be 1in as compact form as
practicable.

Wis. Const. art. IV, § 4 (emphasis added). The underlined
portion of Section 4 imposes three separate requirements for
establishing assembly districts. The districts must: (1) "be

bounded by county, precinct, town or ward lines;" (2) "consist
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of contiguous territory;" and (3) "be in as compact form as
practicable."
12 Article IV, Section 5 sets out rules for how senators

are elected and how their districts are established:

The senators shall be elected by single districts of
convenient contiguous territory, at the same time and
in the same manner as members of the assembly are
required to be chosen; and no assembly district shall
be divided in the formation of a senate district. The
senate districts shall be numbered in the regular
series, and the senators shall be chosen alternately
from the odd and even-numbered districts for the term
of 4 years.

Wis. Const. art. IV, § 5 (emphasis added). The underlined
portion of Section 5 imposes three requirements on senate
districts. The senate districts must (1) be "single districts;"
(2) be "of convenient contiguous territory;" and (3) not divide
any assembly districts.

q13 Sections 4 and 5 both impose a contiguity requirement
on districts—specifically, assembly and senate districts must
consist of "contiguous territory." Given the language in the
constitution, the question before us is straightforward. When
legislative districts are composed of separate, detached parts,
do they consist of "contiguous territory"? We conclude that
they do not.

14 Much of the Wisconsin Constitution is set out in broad
terms, the interpretation of which may lead to difficult
questions and require a complex balancing of interests. For
instance, at what point does a search or seizure Dbecome
unreasonable? See Wis. Const. art. I, § 11. What does i1t mean
for a person to be "entitled to a certain remedy in the laws for

all injuries"? See Wis. Const. art. I, § 9. Or even, how

10
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compact does a district have to be in order to be in "as compact
form as practicable"? See Wis. Const. art. IV, § 4.

15 In other places, however, our constitution imposes
specific requirements whose meaning is immediately apparent from
the words themselves. For instance, assembly elections must be
held "on the Tuesday succeeding the first Monday in November in
even-numbered years." See Wis. Const. art. IV, § 4. And judges

must have been licensed to practice law for "5 years immediately

prior to appointment." See Wis. Const. art. VII, § 24.
Q16 The contiguous territory requirement fits squarely
into the 1latter category. It is immediately apparent, using

practically any dictionary, that contiguous means "touching" or

"in actual contact." See, e.g., Contiguous, Black's Law
Dictionary, (11th ed. 2019) ("Touching at a point or along a
boundary."); Contiguous, Oxford English Dictionary (2d ed. 1989)

("touching, 1in actual contact, next in space; meeting at a

common boundary, bordering, adjoining"); Contiguous, Merriam
Webster Dictionary (1lth ed. 2019) ("being 1in actual contact:
touching along a boundary or at a point"). These definitions

make clear that contiguous territory is territory that is
touching, or in actual contact. In other words, a district must
be physically intact such that a person could travel from one
point in the district to any other point in the district without

crossing district 1lines. See Bernard Grofman, Criteria for

Districting: A Social Science Perspective, 33 UCLA L. Rev. 77,

84 (1985) ("A district may be defined as contiguous if every
part of the district is reachable from every other part without

crossing the district boundary.").

11
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17 We find additional support for this understanding of

contiguity in historical definitions and early Wisconsin

districting practices. In examining historical definitions of
the word "contiguous,"™ we see that the definition has not
changed since the Wisconsin Constitution was adopted. See

Contiguous, A Dictionary of the English Language (1756)

("meeting so as to touch; bordering wupon each other; not
separate"); Contiguous, An American Dictionary of the English
Language (1828) ("touching: meeting or Jjoining at the surface or
border") . Turning to early districting practices, the first

state legislative districts, set forth in the Wisconsin
Constitution, were all physically contiguous. See Wis. Const.
art. XIV, § 12 (1848). Additionally, the constitution specified
that if existing towns were split or new towns were created, the

districts had to remain physically intact. See id. In short,

historical definitions and practices related to contiguity
bolster our conclusion that contiguity does indeed require
"touching," or "actual contact."

18 Respondents assert that a district with separate,
detached territory can still Dbe contiguous—so long as the

detached territory is a "municipal island"? and the main body of

9 Municipal islands are portions of a municipality separated
from the main body of the municipality. Municipal islands are
created via annexation, either Dbecause a municipality has
annexed the island, or Dbecause a municipality has annexed
territory 1in such a way as to isolate a portion of another
municipality. No party disputes that municipal islands created
by annexation are themselves permissible. This court said as
much in Town of Blooming Grove v. City of Madison, 275 Wis. 342,
347-48 81 N.w.2d 721 (1957), when it held that the City of
Madison was not prohibited from annexing portions of the Town of
Blooming Grove 1in such a way that separated unincorporated
portions of Blooming Grove from one another.

12
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the municipality is located elsewhere 1in the district. The
Legislature refers to this as "political contiguity." Adopting
the concept of political contiguity would essentially require us
to read an exception into the contiguity requirements—that
district territory must be physically touching, except when the
territory is a detached section of a municipality located in the
same district.

19 We decline to read a political contiguity exception
into Article IV's contiguity requirements. The text contains no
such exception. Both Section 4 and Section 5 include the

discrete requirement that districts be composed of contiguous

territory. There are no exceptions to contiguity in the
constitution's text, either overt or fairly implied. True,
assembly districts must also Dbe "in as compact form as

practicable" and "bounded by county, precinct, town or ward
lines," but the existence of additional requirements does not
constrain or limit the separate requirement that district
territory be contiguous.

20 Contiguity is binary: territory is either contiguous
(touching, 1in contact) or it is not (separate, detached). See

Johnson v. State, 366 S.W.3d 11, 24, 30 (Mo. 2012) (en banc)

(describing contiguity as "an absolute standard that either is
satisfied or not satisfied by the challenged map" because it is
"free of any ©phrase that could broaden the meaning of
'contiguous.'"). In this respect, the contiguity requirements
are unlike, for example, the provision of Article IV, Section 4

that requires districts be "in as compact form as practicable."

13
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Contiguity is not required only when it is practicable—it is a
constitutional imperative for all districts.
B. Precedent
21 This straightforward understanding of contiguity has

been twice confirmed by this court: first in Chicago & Northwest

Railway Co. v. Town of Oconto, 50 Wis. 189, 196, 6 N.W. 607

(1880), and then twelve years later in State ex rel. Lamb v.

Cunningham, 83 Wis. 90, 148, 53 N.W. 35 (1892). In Oconto, we
determined that "separate, detached" territory was not
contiguous:

To so construe the constitution as to [allow towns to]
be composed of separate, detached, and non-contiguous
territory, would most unquestionably restrict the
sovereign power of the legislature in the organization

of assembly districts 'consisting of contiguous
territory, and bounded by county, precinct, town, or
ward lines.' Article 4, § 4, Const.l10

50 Wis. at 196. In Lamb, we addressed the question of district
contiguity head on, stating that Article IV, Section 4 "requires
that each assembly district must consist of contiguous
territory; that is to say, 1t cannot be made up of two or more
pieces of detached territory." Lamb, 83 Wis. at 148. Simply
put, this court understood the contiguity requirement to mean

just what it says: Districts must be made up of contiguous

10 This court later clarified that Oconto's holding on town
contiguity did not prohibit municipalities from annexing
territory in a way that created municipal islands, reasoning in
part that annexation of some areas within a town did not change
town Dboundaries, which stretched across both incorporated and

unincorporated areas. Thus, all parts of the town remained
contiguous. Town of Blooming Grove v. City of Madison, 275 Wis.
342, 346-47, 81 N.w.2d 721 (1957). Blooming Grove expressly

declined to address the impact of town contiguity on legislative
districts, and did not revise our underlying definition of
contiguity itself. Id. at 346-48.

14
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territory—i.e., territory that is not separate or detached, but
physically touching.

22 Respondents argue that this court's Johnson decisions
support their position—that the contiguity requirements are
satisfied even when a district includes detached territory, so
long as that territory is a municipal island. The following is

the full extent of our municipal island analysis in Johnson I:

Article IV, Section 4 of the Wisconsin Constitution
further commands assembly districts be "contiguous,"
which generally means a district "cannot be made up of

two or more pieces of detached territory." State ex
rel. Lamb v. Cunningham, 83 Wis. 90, 148, 53 N.W. 35
(1892) . If annexation by municipalities creates a
municipal "island," however, the district containing

detached portions of the municipality is legally
contiguous even if the area around the island is part
of a different district. Prosser v. Elections Bd.,
793 F. Supp. 859, 866 (W.D. Wis. 1992).

Johnson I, 399 Wis. 2d 623, 936. We twice repeated our cursory

treatment of contiguity in Johnson II and Johnson IITI. See

Johnson II, 400 Wis. 2d 0626, 936; Johnson III, 401 Wis. 2d 198,

q70.

23 We take a moment to Dbriefly examine Prosser v.

Elections Board, 793 F. Supp. 859 (W.D. Wis. 1992), the source

of Johnson 1I's ©proposition that districts <can be legally

contiguous if they include detached portions of a municipality.
In Prosser, a federal district court determined that lack of
contiguity in legislative maps was not "a serious demerit," and
noted that the Wisconsin Legislature "treat[ed] islands as
contiguous with the cities or wvillages to which they belong."

Prosser, 793 F. Supp. at 866. The Prosser court did not examine

15
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this court's precedent, but instead cited to two statutes,!! one

of which had been repealed Dby the time of our Johnson I

decision. Id.
24 Our reliance on Prosser was 1n error. To the extent
that Johnson's passing statements about the contiguity

requirements of Article IV, Sections 4 and 5 represent binding
precedent, we overrule them. As a court, "we have repeatedly
recognized the importance of stare decisis to the rule of law."

State v. Johnson, 2023 WI 39, 19, 407 Wis. 2d 195, 990 N.W.2d

174. But one situation in which we may depart from stare
decisis is when a decision is "unsound in principle" because it

"misapplies the Wisconsin Constitution." State v. Roberson,

2019 Wi 102, 951, 389 Wis. 2d 190, 935 N.w.2d 813. Johnson is
unsound in principle because it misapplied the constitution in
three ways. First, Johnson failed to analyze the contiguity
requirements evident in the text of the constitution. Second,
Johnson did not attempt to square its wview of contiguity with
the court's precedential decisions regarding the constitution's
contiguity requirements in Oconto or Lamb. Third, Johnson I
relied entirely upon Prosser!? which itself ignored the ordinary
meaning of the constitutional text and instead pointed to two
statutes, one of which had been repealed by the time of the

Johnson I decision. Under these circumstances, we would "do

11 Namely, Wis. Stat. §§ 4.001(3); 5.15(1) (b) (1991-92).
Neither statute defines what the constitution requires, and in
any event, § 4.001(3) was repealed in 2011. 2011 Wis. Act 43.
S 2.

12 We note that "federal district court cases are not
binding authority on this court."” State wv. Wood, 2010 wI 17,
18, 323 Wis. 2d 321, 780 N.W.2d 63.

16



Case 2023AP001399 12-22-2023 Decision Filed 12-22-2023 Page 22 of 235

more damage to the rule of law by obstinately refusing to admit
[our] error, thereby perpetuating injustice, than by" overruling

this part of Johnson. Roberson, 389 Wis. 2d 190, 9q49. We

therefore hold that, notwithstanding any statements to the
contrary in Johnson, Article IV, Sections 4 and 5 mean what they
say—districts must be composed of contiguous territory; i.e.,
territory that is touching, not separate or detached.
C. Persuasive Authority

925 Although we are not bound by other states'
interpretations of district contiguity requirements, we are
persuaded Dby their near-uniform acceptance that "contiguous
territory" does indeed mean territory that 1s touching, not

separate or detached.?3 See, e.g., Below v. Gardner, 963 A.2d

785, 792 (N.H. 2002) ("Courts generally agree that contiguous
territory is territory that touches, adjoins or is connected, as
distinguished from territory that 1is separated by other

territory."); In re Legislative Districting of State, 475 A.2d

428, 437 (Md. 1982) ("[Clontiguous territory 1s territory

touching, adjoining and connected, as distinguished from

territory separated by other territory."); Hickel v. Se. Conf.,
846 P.2d 38, 45 (Alaska 1992) ("Contiguous territory 1is
13 See Yunsieg P. Kim & Jowei Chen, Gerrymandered by

Definition: The Distortion of "Traditional"™ Districting Criteria
and A Proposal for Their Empirical Redefinition, 2021 Wis. L.
Rev. 101, 167 (noting that 49 states have imposed contiguity
requirements on their legislative maps); Richard G. Niemi, The
Relationship Between Votes and Seats: The Ultimate Question in
Political Gerrymandering, 33 UCLA L. Rev. 185, 187 (1985) ("That
political districts should be contiguous—that all parts of a
district should be connected—is not likely to be important in
gerrymandering cases because it is relatively
noncontroversial.").
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territory which is bordering or touching."); Sherill v. O'Brien,

81 N.E. 124, 131 (N.Y. 1907) ("The ordinary and plain meaning of
the words 'contiguous territory' is not territory nearby, in the
neighborhood or 1locality of, but territory touching, adjoining,
and connected, as distinguished from territory separated by
other territory."). This understanding of contiguous remains
the same even for states, like ours, that allow non-contiguous

municipal annexation. See, e.g., Stephenson v. Bartlett, 582

S.E.2d 247, 254 (N.C. 2003) (upholding a lower court decision
holding that contiguity means sharing "a common boundary", even
though N.C. Gen. Stat. § 160A-58.1 allows for non-contiguous
municipal annexation). Clearly, the holding of this court is
not novel. We are simply giving effect to a constitutional
contiguity requirement as so many other courts have done.

26 The few contiguity-related issues that other courts
have genuinely grappled with are edge cases that arise when
district territory 1s connected only by water, or when
contiguity is technically achieved, but barely (for example,
when territory is connected only at a single point). When edge
cases arise, courts still understand that parts of a district

may not be separated by other districts. See Wilkins v. West,

571 S.E.2d 100, 109 (Va. 2002) (holding a district was
contiguous over water, while noting that "clearly, a district
that contained two sections completely severed by another land
mass would not meet this constitutional requirement [of
contiguity]."). In other words, the existence of edge cases

does not Jjustify abandoning the requirement that territory must

18
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indeed be touching to be contiguous. To clarify matters for the

remedial process, we discuss these ancillary issues next.

D. Ancillary Issues: Water Contiguity and Touch-Point
Contiguity

27 Like many other states, Wisconsin's geography is such
that certain districts span bodies of water.!?® This does not, by
itself, wviolate the contiguity requirement. A district can
still be contiguous 1if it contains territory with portions of

land separated by water. See Johnson v. State, 366 S.W.3d at 31

(noting that "the dictionary definition of '"territory'
references a geographic area without regard to whether the
portions of the land within the geographic area are split by
large rivers or other bodies of water."). This understanding of
water contiguity 1s common 1in states that include or Dborder

bodies of water. See, e.g., Wilkins, 571 S.E.2d at 109 ("[N]o

one disputes that the geography and population of this
Commonwealth necessitate that some electoral districts include
water, and that land masses separated by water may nevertheless
satisfy the contiguity requirement in certain circumstances.");
Hickel, 846 P.2d at 45 ("Absolute contiguity of land masses 1is
impossible in Alaska, considering her numerous archipelagos.
Accordingly, a contiguous district may contain some amount of

open sea."); Parella v. Montalbano, 899 A.2d 1226, 1255 (R.I.

2006) ("In the instant matter, while the districts are not

contiguous on land, this Court finds that the districts are

14 For instance, Madeline Island in Ashland County does not
have sufficient population to constitute its own district, so
any district that includes it will have to span across a portion
of Lake Superior.
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contiguous on the basis of shore-to-shore contiguity."). As in
these states, the fact that a district's territory includes land
separated by water will not, by itself, defeat the contiguity
requirements in Article IV, Sections 4 and 5.

28 In addition to water-contiguity, we must also address
the issue of "touch-point contiguity." Touch-point contiguity
occurs when territory is contiguous only because it is Jjoined at
a single point. Some states allow touch-point contiguity, and

some do not. Compare Stephenson, 582 S.E.2d at 254 (affirming a

trial court's finding that "a district whose parts are 'held
together' by the mathematical concept of 'point contiguity' does

not meet the . . . criteria for contiguity."), with In re 1983

Legislative Apportionment of House, Senate, & Cong. Districts,

469 A.2d 819, 831 (Me. 1983) (holding that a district that was
contiguous only at a single point "approach[ed] the limits of
what 1s constitutionally permissible," but still met the
contiguity requirement).

29 For our purposes, since territory that touches at a
single point is indeed touching, touch-point contiguity alone
does not violate the contiguity requirement. Although touch-
point contiguity can be a "sign that traditional districting

criteria were compromised," Covington v. North Carolina, 316

F.R.D. 117, 141 (M.D.N.C. 2016), aff'd, 581 U.s. 1015 (2017)

(citing Shaw v. Reno, 509 U.S. 630, 636 (1993)), such concerns

are better addressed by examining redistricting criteria as a
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whole rather than complicating the otherwise simple contiguity
requirement.?1®
E. The Current Maps' Non-Contiguity

930 Having determined that "contiguous territory" means
that the territory must be actually touching, we now turn to the
current legislative maps. We examine the current maps and
conclude that the non-contiguous districts violate the
requirements set out in Article IV, Sections 4 and 5 of the
Wisconsin Constitution.

31 None of the parties disputes that the current
legislative maps contain districts with discrete pieces of
territory that are not in actual contact with the rest of the
district. We again look at the example of Assembly District 47

which plainly includes separate, detached parts:

15 A district with only touch-point contiguity may not be as
compact as reasonably practicable, for example. See Wis. Const.
art. IV, §§ 4-5.
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34 In total, at least 50 assembly districts and at least
20 senate districts include separate, detached parts. That 1is
to say, a majority of the districts in both the assembly and the
senate do not consist of "contiguous territory" within the
meaning of Article IV, Section 4, nor are they "of convenient
contiguous territory" within the meaning of Article IV, Section
5. Therefore, we hold that the non-contiguous legislative
districts violate the Wisconsin Constitution.

35 We would be remiss to end our discussion on contiguity
without emphasizing that contiguity is "not just a gracenote in
the score of democracy; it 1is crucial, both practically and
theoretically." Daniel D. Polsby & Robert D. Popper, The Third

Criterion: Compactness as a Procedural Safequard Against

Partisan Gerrymandering, 9 Yale L. & Pol'y Rev. 301, 330 (1991).

The contiguity requirement (along with compactness) helps make
for districts that are more geographically cohesive—and
therefore more likely to reflect a reasonably homogeneous slate
of interests than districts with scattered pockets of isolated
communities. Additionally, drafters of contiguity requirements
have viewed contiguity as no mere technical requirement, but as
an important tool to constrain districting ©practices they

consider undesirable. See Rucho v. Common Cause, 588 U.S. ,

139 S. Ct. 2484, 2495 (2019) (noting that the Apportionment Act
of 1842 required contiguity "in an attempt to forbid the

practice of the gerrymander"); Pearson v. Koster, 359 S.W.3d 35,

38 (Mo. 2012) (stating that the purpose of a contiguity
requirement was "to guard, as far as practicable, under the

system of representation adopted, against a legislative evil,
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commonly known as the gerrymander" (citation omitted)); Hickel,
846 P.2d at 45 ("[T]he requirements of contiguity, compactness
and socio-economic integration were incorporated by the framers
of the reapportionment provisions to prevent gerrymandering").
We decline to chip away at such a consequential districting
requirement by approving an exception not found 1in our

constitution's text.

IIT. DEFENSES

936 Having determined that the non-contiguous legislative
districts wviolate the Wisconsin Constitution, we now turn to
Respondents' motion to dismiss and explain why none of their
proffered defenses ©preclude us from holding in favor of
Petitioners on the merits.

937 In their motion to dismiss and other briefing,
Respondents maintain that Petitioners lack standing to challenge
the contiguity of the current legislative districts, and that
their claims are barred by laches, preclusion, and estoppel.
Additionally, Respondents contend that this case is an
impermissible collateral attack on this court's Jjudgment in

Johnson III, and that, as a result, neither the declaratory nor

the 1injunctive relief Petitioners seek 1s available.!® We

conclude that Respondents' defenses do not apply, and that

16 Respondents also make a brief argument that adjudicating
this case 1in Petitioners' favor will violate Respondents' due
process rights under the Fourteenth Amendment of the United
States Constitution. These arguments are underdeveloped, and as
such, we do not address them. See Casanova v. Polsky, 2023 WI
19, 944, 406 Wis. 2d 247, 986 N.W.2d 780 ("[W]e need not address
underdeveloped arguments.").
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declaratory and injunctive relief are available. Accordingly,

we deny the motion to dismiss.?!’

A. Standing

38 At the outset, we deny Respondents' motion to dismiss
for lack of standing. The Governor indisputably has standing,
and that is all that is required for this case to proceed.

39 Respondents do not argue that the Governor lacks
standing, nor could they. Our cases make clear that "the state,

acting either through the Governor or the Attorney General, may

challenge the constitutionality of a state reapportionment plan
as a violation of state constitutional rights of the citizens."

State ex rel. Reynolds v. Zimmerman, 22 Wis. 2d 544, 552, 126

N.W.2d 551 (1964) (emphasis added) .18 Importantly, as long as

17 The Clarke and Wright Petitioners assert that the motion
to dismiss is procedurally improper because the rules governing
original actions do not permit it, see Wis. Stat. § (Rule)
809.70, and because we 1implicitly rejected these arguments when
we granted 1in part leave to commence this original action.
Since we reject Respondents' arguments on the merits, we need
not address the procedural propriety of the motion.

18  State ex rel. Reynolds v. Zimmerman, 22 Wis. 2d 544, 126
N.w.2d 551 (1964) involved a challenge Dbased on equal
population, but it supported its proposition that the governor
had standing by pointing to cases in which the executive branch
challenged maps on other state constitutional grounds, including
contiguity. Id. at 552 n.3 (citing State ex rel. Att'y Gen. v.

Cunningham, 81 Wis. 440, 51 N.W. 724 (1892)). Therefore, it is
difficult to see why Reynolds' holding would be limited to equal
population challenges, particularly given Reynolds' broad
language referring to "violation[s] of state constitutional
rights of the citizens." Id. at 552.
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one of the Petitioners has standing, this case may proceed.?!?

See City of Madison v. Town of Fitchburg, 112 Wis. 2d 224, 232,

332 N.W.2d 782 (1983) ("Having determined that one party has
standing to maintain this action, we next turn to the merits.");

see also Chi. Joe's Tea Room, LLC wv. Vill. of Broadview, 894

F.3d 807, 813 (7th Cir. 2018) ("As long as there is at least one
individual plaintiff who has demonstrated standing to assert
these rights as his own, a court need not consider whether the
other plaintiffs . . . have standing to maintain the suit."

(quoting Bond v. Utreras, 585 F.3d 1061, 1070 (7th Cir. 2009))

(quotation marks omitted)). Accordingly, we need not address

Respondents' standing arguments further.

B. Laches, Issue Preclusion, Claim Preclusion, and Judicial
Estoppel

40 For a myriad of reasons, Respondents have failed to
demonstrate that Petitioners' claims are barred by laches, issue

preclusion, claim preclusion, or judicial estoppel.

1. Laches

41 Laches is an affirmative defense that applies when the
failure to promptly bring a claim prejudices the party defending

against that claim. See Wis. Small Bus. United, Inc. V.

Brennan, 2020 WI 69, {12, 393 Wis. 2d 308, 946 N.W.2d 101. A
laches defense has three elements: "(1l) a party unreasonably

delays in bringing a claim; (2) a second party lacks knowledge

19 The fact that the Governor is an intervenor-petitioner is

immaterial. When a party intervenes, they become "a full
participant in the proceedings, having all the same rights as
all other parties to the action."” Democratic Nat'l Comm. V.

Bostelmann, 2020 WI 80, 99, 394 Wis. 2d 33, 949 N.W.2d 423.
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that the first party would raise that claim; and (3) the second

party 1is prejudiced by the delay." Id. (citing State ex rel.

Wren v. Richardson, 2019 WI 110, 9q15, 389 Wis. 2d 516, 936

N.W.2d 587).

42 Respondents have failed to demonstrate two necessary
elements of laches: unreasonable delay and prejudice. Taking
unreasonable delay first, this case was filed less than a year-

and-a-half after Johnson III adopted the state legislative

district maps at issue in this case. Johnson III was decided on

April 15, 2022, the last possible day for districts to be

established prior to the 2022 fall elections. See Johnson III,

401 Wis. 2d 198, 9138 (Rebecca Grassl Bradley, J., concurring)
(explaining that "Wisconsin law authorizes candidates to begin
circulating nomination papers for [the fall] primary on April
15."). Petitioners ran out of time and could not obtain relief
prior to the 2022 elections. As a result, Petitioners decided
to request relief in time for the 2024 elections—the soonest
elections for which relief could be granted. Given the timing of
legislative elections, filing this case in August of 2023 is not

unreasonable delay. See also State ex rel. Lopez-Quintero v.

Dittmann, 2019 WI 58, 928 387 Wis. 2d 50, 928 N.W.2d 480
("'"[T]lhe overriding responsibility of [the Supreme] Court is to
the Constitution of the United States' and of this court, to the
Wisconsin Constitution as well, 'no matter how late it may be
that a wviolation of the Constitution is found to exist.'"

(quoting Chessman v. Teets, 354 U.S. 156, 165 (1957))).

43 As for prejudice, Respondents have not demonstrated

any relevant prejudice stemming from Petitioners' delay. The
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only harms Respondents cite are litigation costs (both in
Johnson and in this case) and vague assertions about disruption
to the status quo. But litigation costs alone cannot constitute
prejudice for laches purposes, and any disruption to the current
state legislative districts 1is necessary to serve the public's
interest in having districts that comply with each of the

requirements of the Wisconsin Constitution. See, e.g., Goodman

v. McDonnell Douglas Corp., 606 F.2d 800, 808 (8th Cir. 1979)

(rejecting the argument that "the cost of litigation . . . by
itself could constitute prejudice within the contemplation of a

laches defense."). Accordingly, we hold that laches does not

apply.20

2. Issue Preclusion

944 Issue preclusion 1is an equitable defense that "is
designed to 1limit the relitigation of issues that have been

actually 1litigated in a previous action.” Dostal v. Strand,

2023 WI 6, 922, 405 Wis. 2d 572, 984 N.W.2d 382 (gquoting Aldrich
v. LIRC, 2012 WI 53, 988, 341 Wis. 2d 36, 814 N.w.2d 433). In
an 1issue preclusion analysis, we determine: (1) whether issue
preclusion can be applied as a matter of law, and (2) 1if so,
whether applying issue preclusion would be "fundamentally fair."

Id., 923. Issue preclusion can be applied as a matter of law

20 We also note that this case is distinguishable from Trump
v. Biden, 2020 WI 91, Wis. 2d 629, 951 N.W.2d 568, where we were
asked to overturn the results of a legally conducted election,
and we held that several of the claims failed under the doctrine
of laches. Here we are asked to determine whether state
legislative maps are constitutional, and because we determine
they are not, we establish a process going forward so that
constitutional maps are adopted in time for the next election.
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when a factual or 1legal 1issue was "actually litigated and
determined in the prior proceeding by a wvalid judgment in a
previous action" and "the determination was essential to the

judgment." Id., 924; see also N. States Power Co. v. Bugher,

189 Wis. 2d 541, 550-51, 525 N.w.2d 723 (1995).

45 Issue preclusion does not bar Petitioners' contiguity
claims Dbecause contiguity was not actually litigated in
Johnson.?2! In Johnson, all agreed that the state legislative
districts enacted 1in 2011 were unconstitutional due to
population shifts that occurred prior to the 2020 census.
Johnson I, Wis. 2d 623, 9q2. The sole claim 1in Johnson was
malapportionment. Of import, none of the parties argued that
either the 2011 state 1legislative districts or any of the
parties’ proposed remedial district maps violated the
constitution's contiguity requirements. Indeed, in their
briefing, the Johnson parties scarcely mentioned contigquity at
all. As discussed above, when the parties did mention
contiguity, they primarily cited Prosser, 793 F. Supp. at 866, a
non-binding federal district court decision, which said

(contrary to this court's prior precedent), the Wisconsin

2l Since we determine that i1ssue preclusion cannot be
applied because Petitioners' contiguity claim was not actually
litigated, we do not reach the second question of whether the

application of issue preclusion is "fundamentally fair." See
Dostal v. Strand, 2023 WI o6, 923, 405 Wis. 2d 572, 984 N.W.2d
382.
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constitution does not require "literal contiguity."?2? Under
these circumstances, we hold that no party in Johnson "actually
litigated" whether the current state legislative districts
satisfy Article IV, Sections 4 and 5's contiguity requirements.?3

Therefore, issue preclusion does not apply in this case.

22 Moreover, before we decided Johnson I, we ordered the
parties to submit a joint stipulation of facts and law. In that
joint stipulation, the parties agreed that "[clontiguity for
state assembly districts 1is satisfied when a district boundary
follows municipal boundaries. Municipal 'islands' are legally
contiguous with the municipality to which the 'island' belongs."
This further underscores the fact that no party in Johnson
actually litigated the issue of contiguity. See also City of
Sheboygan v. Nytsch, 2006 WI App 191, 9d12, 296 Wis. 2d 73, 722
N.W.2d 626 (quoting Restatement (Second) of Judgments § 27 cmt.
e (1982)) (explaining an 1issue 1is not actually litigated for
issue-preclusion purposes when the issue is resolved Dby
stipulation of the parties), vacated in part on other grounds
2008 WwWI 64, 95, 310 Wis. 2d 337, 750 N.w.2d 475. Such an
agreement also undermines Respondents' argument that Jjudicial
estoppel should bar the Petitioners' contiguity claim, as will
be explained later.

23 Even 1if contiguity were actually litigated, the Clarke
Petitioners (and several of the Wright Petitioners) were not
parties in Johnson, nor do they have a "sufficient identity of
interest" with any of the Johnson parties to preclude them from
litigating the issue here. See Paige K.B. ex rel. Peterson v.
Steven G.B., 226 Wis. 2d 210, 223, 594 N.W.2d 370 (1999). The
United States Supreme Court has emphasized that applying "issue
preclusion to nonparties" raises due process issues and "runs up
against the 'deep-rooted historic tradition that everyone should

have his [or her] own day in court.'" Taylor v. Sturgell, 553
U.S. 880, 892-93 (2008) (guoting Richards wv. Jefferson County,
517 U.S. 793, 798 (1996)). Respondents' only argument regarding

the Clarke Petitioners is that they have sufficient identity of
interest with the parties in Johnson since some of the Clarke
Petitioners' attorneys represented other parties in Johnson.
But the identity of the lawyers hired by the Clarke Petitioners
is irrelevant to whether the Clarke Petitioners' due process
rights were protected. See Taylor, 553 U.S. at 892-93. Thus,
our decisions in Johnson cannot preclude the Clarke Petitioners
from raising the contiguity issue here.
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3. Claim Preclusion

46 We also reject Respondents' argument that the
Governor's and the Wright Petitioners' contiguity claims are
barred by claim preclusion. Unlike issue preclusion, which
applies only to issues that were actually litigated in a prior
proceeding, claim preclusion prevents relitigation of "all
matters 'which were litigated or which might have been litigated

in the former proceedings.'" Kruckenberg v. Harvey, 2005 WI 43,

19, 279 Wis. 2d 520, 694 N.W.2d 879 (quoting Sopha v. Owens-

Corning Fiberglas Corp., 230 Wis. 2d 212, 233, 601 N.W.2d 627

(1999)) . Claim preclusion has three requirements: "(1)
identity between the parties or their privies in the prior and
present suits; (2) prior litigation resulted in a final Jjudgment
on the merits by a court with jurisdiction; and (3) identity of
the causes of action in the two suits." Sopha, 230 Wis.2d at
233-34.

47 Claim preclusion does not apply to the Governor's or
the Wright Petitioners' «claims because this case and Johnson
involve different causes of action. In determining whether
causes of action are identical for claim-preclusion purposes,
Wisconsin applies the '"transactional approach," which views
claims "in factual terms and coterminous with the transaction,

rather than 1in terms of legal theories.” Fed. Nat'l Mortg.

Ass'n v. Thompson, 2018 WI 57, 9q933-34, 381 Wis. 2d 609, 0912

N.W.2d 364. Put another way, we 1look to whether there is a
shared set of operative facts at issue in the two proceedings,
not whether the two cases involved similar or related 1legal

theories. See id., {34.

33



Case 2023AP001399 12-22-2023 Decision Filed 12-22-2023 Page 39 of 235

48 Applying the transactional approach, we conclude that
the <causes of action in Johnson and here are fundamentally
different. Johnson involved claims regarding the legislatively
enacted 2011 state legislative maps which became
unconstitutionally malapportioned after the 2020 census.
Everyone agreed that the maps were unconstitutionally
malapportioned. The operative facts in Johnson thus concerned
only the 2011 maps and the 2020 census results. In this case,
by contrast, the Governor and the Wright Petitioners argue that
the Johnson remedy was unconstitutional on grounds not raised in
Johnson. None of the apportionment facts underlying Johnson are
relevant to that remedy question; only the maps the court
adopted at the conclusion of that case are pertinent.
Therefore, the Jjudgment in Johnson does not preclude either the

Governor's or Wright Petitioners' contiguity claims.?24

4. Judicial Estoppel

49 Respondents also contend that the Governor and Wright

Petitioners are Jjudicially estopped from asserting contiguity

24 Additionally, because claim preclusion regquires "identity
between the parties or their privies in the prior and present
suits," it cannot apply to Wright Petitioners Atkinson, Kane,
and Dudley, who were not parties in Johnson. Kruckenberg v.
Harvey, 2005 WI 43, 921, 279 Wis. 2d 520, 694 N.w.2d 879.
Although the Legislature argues that these individuals may be
precluded based on their "identity of interest" with the other
Wright Petitioners, the case they cite involves issue
preclusion, not claim preclusion. See Paige K.B., 226
Wis. 2d at 226. In the claim-preclusion context, privity or an
"absolute identity of interest," such as successorship-in-
interest, is required. Pasko v. City of Milwaukee, 2002 WI 33,
18, 252 Wis. 2d 1, 643 N.W.2d 72. Because Respondents have not
established such a relationship, <c¢laim preclusion cannot be
applied to these individuals.
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arguments inconsistent with those asserted in Johnson. See

Mrozek wv. Intra Fin. Corp., 2005 WI 73, 922, 281 Wis. 2d 448,

699 N.W.2d 54 ("Judicial =estoppel ©precludes a party from
asserting one position in a legal ©proceeding and then
subsequently asserting an inconsistent position.™). There are
three requirements for applying Jjudicial estoppel: "(1) the
later position must be clearly inconsistent with the earlier
position; (2) the facts at issue should be the same in both
cases; and (3) the party to be estopped must have convinced the

first court to adopt its position.”™ Salveson v. Douglas County,

2001 wWI 100, 938, 245 wWis. 2d 497, 630 N.w.2d 182. Even when
all of these elements are met, the court applies Jjudicial

estoppel at its discretion. See State v. Harrison, 2020 WI 35,

21, 391 Wis. 2d 161, 942 N.W.2d 310. Because judicial estoppel
is meant to prevent "cold manipulation and not unthinking or
confused blunder, it has never been applied where plaintiff's
assertions were Dbased on fraud, inadvertence, or mistake."

State wv. Petty, 201 Wis. 2d 337, 347, 548 N.w.2d 817 (199¢6)

(citing State v. Fleming, 181 Wis. 2d 546, 558, 510 N.W.2d 837

(Ct. App. 1993)).

50 We decline to exercise our discretion to apply
judicial estoppel here. Even assuming the elements of Jjudicial
estoppel were met, there are compelling public policy reasons
why this court should not exercise 1ts discretion to apply
estoppel in this case. As for the Governor, "[als a general
rule the doctrine of estoppel will not be applied against the
public, the United States government, or the state governments,

where the application of that doctrine would encroach upon the
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sovereignty of the government and interfere with the proper

discharge of governmental duties.” Park Bldg. Corp. v. Indus.

Comm'n, 9 Wis. 2d 78, 88, 100 N.W.2d 571 (1960) (quoting P.H.

Vartanian, Comment Note, Applicability of Doctrine of Estoppel

Against Government and its Governmental Agencies, 1 A.L.R.2d

338, 340-41 (1948)) . Additionally, given the parties'
stipulation in Johnson, it is difficult to view any
inconsistency in position as "cold manipulation”™ which judicial
estoppel seeks to deter. Instead any inconsistency is more
easily explained as "inadvertence" or "mistake," which does not
merit judicial estoppel. Given our past case law on contiguity,
as well as the primacy of our constitution, preventing parties
from litigating this issue would not serve the goals of this

doctrine. Therefore, we decline to apply judicial estoppel.

C. Availability of Relief

51 Respondents contend that this case should be dismissed
because it is an impermissible collateral attack on this court's

judgment in Johnson TIIT. According to the Respondents, the

relief Petitioners seek is unavailable as a result.

52 This argument comes in two parts. First, Respondents
argue that a declaratory Jjudgment 1is unavailable because the
Declaratory Judgments Act, Wis. Stat. § 806.04 (2021-22),2% does

not allow the court to declare its own ©prior Jjudgment

25 A1l subsequent references to the Wisconsin Statutes are
to the 2021-22 version unless otherwise indicated.
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unconstitutional.?® Second, Respondents assert that in order to

challenge this court's judgment in Johnson III, Petitioners must

either: (a) demonstrate that the Jjudgment was either issued
without jurisdiction or procured by fraud; or (b) move to reopen
or modify the judgment under Wis. Stat. § 806.07. Respondents
urge that since Petitioners have done neither, the Jjudgment in

Johnson III may not be disturbed.

53 Respondents first argue that declaratory Jjudgment 1is
unavailable under the Declaratory Judgments Act. Respondents
point to Wis. Stat. § 806.04(2), which provides that courts may
issue declarations resolving "any question of construction or
validity arising under" a "deed, will, written contract, or
other writings constituting a contract" or "a statute, municipal
ordinance, contract or franchise." Because prior Jjudgments of
this court are absent from this list, Respondents reason that we
cannot declare the state legislative districts adopted in

Johnson III unconstitutional. But Respondents ignore Wis. Stat.

§ 806.04(1) and (5), which together make clear that we "have
power to declare rights, status and other legal relations" and

that sub. (2) "does not limit or restrict the exercise of" that

26 In a single sentence in both its opening brief and motion
to dismiss, the Legislature additionally asserts that
declaratory relief is unavailable because Petitioners have not
complied with Wis. Stat. § 806.04(11), which requires that "all
persons shall be made parties who have or claim any interest
which would be affected by the declaration." This argument is
underdeveloped. The Legislature cites no authority suggesting
that dismissal is the proper remedy for failing to comply with
§ 806.04(11) and, 1in any -event, the prevailing parties in
Johnson are parties to this case. Accordingly, we decline to
address this argument further. See Casanova v. Polsky, 2023 WI
19, (44, 406 Wis. 2d 247, 986 N.W.2d 780 ("[W]e need not address
underdeveloped arguments.").
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general power. See § 806.04(5) (emphasis added). For this
reason, the non-exhaustive list in § 806.04(2) does not prohibit
the court from issuing the declaratory relief Petitioners
request.

54 Respondents' assertion that injunctive relief 1is not
available in this case 1is similarly wunavailing. The argument
that injunctive relief is available only by "reopening" Johnson
and modifying its injunction under Wis. Stat. § 806.07 flies in
the face of decades of practice in redistricting cases. The
court-ordered redistricting plan adopted by the federal court in
Prosser, 793 F. Supp. 859, was enjoined by the federal court in

Baumgart v. Wendelberger, Nos. 01-C-0121, 02-C-0366, 2002 WL

34127471, at *8 (E.D. Wis. May 30, 2002). And Johnson itself
enjoined the use of a court-ordered plan adopted by the federal

courts in Baldus v. Members of Wis. Gov't Accountability BRd.,

862 F. Supp. 2d 860 (E.D. Wis. 2012). Yet neither the Johnson
nor Baumgart courts "reopened" these prior cases or modified the
injunctions issued in them. Instead, those courts simply issued
their own injunctions, superseding the ©previously issued
injunctions.

55 In summary, we determine that none of Respondents'
defenses preclude us from deciding this case on the merits. We
now turn to remedy.

IV. REMEDY

56 As we declared above, the current legislative maps
contain districts that violate Article IV, Sections 4 and 5 of
the Wisconsin Constitution. At least 50 of 99 assembly

districts and at least 20 of 33 senate districts contain
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territory completely disconnected from the rest of the district.
Given this pervasiveness, a remedy modifying the boundaries of
the non-contiguous districts will cause a ripple effect across
other areas of the state as populations are shifted throughout.
Consequently, it 1s necessary to enjoin the use of the
legislative maps as a whole, rather than only the non-contiguous
districts. We therefore enjoin the Wisconsin Elections
Commission from using the current legislative maps in all future
elections. Accordingly, remedial legislative district maps must
be adopted. We recognize that next year's legislative elections
are fast-approaching, and that remedial maps must be adopted in
time for the fall primary in August 2024. With that in mind,
the following section first describes the role of the court in
the remedial process. Second, we articulate the principles the
court will follow when adopting remedial maps. Third, we

explain why the court is denying Petitioners' quo warranto

claim. We conclude with the next steps in the remedial process.
A. This Court's Role in Redistricting
57 It is essential to emphasize that the legislature, not
this court, has the primary authority and responsibility for

drawing assembly and senate districts. Jensen v. Wisconsin

Elections Board, 2002 WI 13, 96, 249 Wis. 2d 706 (citing Wis.

Const. art. IV, § 3). Therefore, when an existing plan 1is
declared unconstitutional, it is "appropriate, whenever
practicable, to afford a reasonable opportunity for the
legislature to meet constitutional requirements Dby adopting a

substitute measure." Wise wv. Lipscomb, 437 U.S. 535, 540

(1978) . There may be exceptions to this general rule, but we
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decline Petitioners' request to apply one here. Should the
legislative process produce a map that remedies the contiguity
issues discussed above, there would be no need for this court to
adopt remedial maps.

58 We remain cognizant, however, of the possibility that
the legislative process may not result in remedial maps. In
such an instance, it is this <court's role to adopt wvalid
remedial maps. Zimmerman, 22 Wis. 2d at 571 ("[W]e do not
abdicate our power to draft and execute a final plan of
apportionment which conforms to the requirements of art. IV,
Wis. Const., should the other arms of our state government be
unable to resolve their differences and adopt a wvalid plan.").
The United States Supreme Court has specifically recognized the

ability of a state Jjudiciary to remedy unconstitutional

legislative districts by crafting new remedial maps. Growe V.
Emison, 507 U.S. 25, 33 (1993) ("[S]tate courts have a
significant role in redistricting. 'The power of the Jjudiciary

of a State to require valid reapportionment or to formulate a
valid redistricting plan has not only been recognized by this
Court but appropriate action by the States in such cases has

been specifically encouraged.'" (quoting Scott wv. Germano, 381

U.s. 407, 409 (1965))). And this court has exercised such
authority 1in the past when faced with unconstitutional maps.

See, e.g., Zimmerman, 22 Wis. 2d at 571; Johnson III, 401

Wis. 2d 198, q73. If the legislative process does not result in
remedial legislative maps, then it will be the job of this court

to adopt remedial maps.
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959 It is important (though perhaps obvious) to note that
although we enjoin the Wisconsin Elections Commission's use of
the present maps because they contain districts that are non-
contiguous, this court must consider other districting
requirements, in addition to contiguity, when adopting remedial
maps. Just as a court fashioning a remedy in an apportionment
challenge must ensure that remedial maps comply with state and
federal law, so too must this court in remedying a different
constitutional violation.

960 Before laying out the principles this court will use
in adopting remedial maps, we pause to address the "least
change" approach articulated by this court in Johnson I. The
parties differ over the extent to which this court should rely
on least <change 1in our evaluation of remedial maps. In
Respondents' view, least change should not Jjust serve as one
principle among others, but as the predominant principle driving
the court's process 1in adopting new maps. Petitioners, by
contrast, offer various rationales for why least change should
not be applied at all. For the reasons set forth below, this

court will not <consider least change when adopting remedial

maps.

61 At first glance, the concept of least change might
appear simple. At its most basic level, it is the idea that our
remedial maps "'should reflect the least change'" from the prior
maps "necessary . . . to comport with relevant legal
requirements." See Johnson I, 399 Wis. 2d 623, 972 (quoting
Wright, 306 F. Supp. 2d at 1237). But as this court learned

during the Johnson 1litigation, what appeared simple in theory
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was far more complicated in reality. The fundamental problem in
Johnson was the inability of this court to agree upon the actual
meaning of "least change" in practice. Some members of the
court argued that least change simply meant "core retention—a
measure of voters who remain in their prior districts." Johnson
II, 400 Wis. 2d 626, 97 (explaining that core retention is "the

best metric of least change"). Others, who had initially

endorsed the least-change approach, insisted that core retention

was "a previously unknown|[] Jjudicial test™ and an "extra-legal
criterion," and that least change actually meant minimizing
population deviations or splits of local government units. See

id., 9967, 74-75 (Ziegler, C.J., dissenting); id., 9211 (Rebecca
Grassl Bradley, J., dissenting). Because no majority of the
court agreed on what least change actually meant, the concept
amounted to little more than an unclear assortment of possible
redistricting metrics. The Johnson majority opinions never
fully enumerated these metrics or explained their relative
importance, let alone defined a least-change approach 1in a

coherent way. See Johnson III, 401 Wis. 2d 198, q971-72.

62 Additionally, 1least change did not fit easily or
consistently into the Dbalance of other requirements and
considerations essential to the mapmaking process. As will be
discussed Dbelow, we must consider numerous constitutional
requirements when adopting remedial maps. We cannot allow a
judicially-created metric, not derived from the constitutional
text, to supersede the constitution. Conceivably, least change
(if actually agreed upon) could be relevant to traditional

districting criteria, commonly considered in redistricting but
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not constitutionally or statutorily mandated. See infra, 968.
In that instance, least change would be secondary to the
constitutional requirements and balanced with other factors,
such as "preserving communities of interest.” However, Johnson
I did not adopt a cabined approach to least change. Instead,
Johnson I declared that the overarching approach to adopting
remedial maps was for them to "reflect the least change

necessary" from the previous maps. See Johnson I, 399

Wis. 2d 623, d972.
63 As illustrated across the course of the Johnson
litigation, "least change" is unworkable in practice. As such,

we overrule any portions of Johnson I, Johnson II, and Johnson

ITTI that mandate a least change approach. See Johnson Controls,

Inc. v. Emps. Ins. of Wausau, 2003 WI 108, 9998-99, 264

Wis. 2d 60, 665 N.W.2d 257 (explaining that the unworkability of
a decision is one justification for departing from precedent).
It is impractical and unfeasible to apply a standard that (1) is
based on fundamentals that never garnered consensus, and (2) is
in tension with established districting requirements. Here we
must first focus on established districting requirements set out
in state and federal 1law, and only then on other districting
criteria. With that in mind, we set out the following
principles that will guide the court's process in adopting
remedial maps.
B. Redistricting Principles

64 The following principles will guide our process in

adopting remedial legislative maps. First, the remedial maps

must comply with population equality requirements. State and
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federal law require a state's population to be distributed
equally amongst legislative districts with only minor
deviations. Wis. Const. art. IV, § 3; Zimmerman, 22 Wis. 2d at

555-56; U.S. Const. amend XIV; Reynolds v. Sims, 377 U.S. 533,

577-79 (1964). When it comes to population equality, courts are
held to a higher standard than state legislatures as we have a
"judicial duty to 'achieve the goal of population equality with

little more than de minimis wvariation.'" Connor v. Finch, 431

U.s. 407, 420 (1977) (quoting Chapman v. Meier, 420 U.S. 1, 26-

27 (1975)); see Wis. State AFL-CIO v. Elections Bd., 543 F.

Supp. 630, 637 (E.D. Wis. 1982) (allowing a deviation of 1.74%
for assembly districts); Prosser, 793 F. Supp. at 866, 870
(formulating a map with a total deviation of 0.52% and noting

that "[blJelow 1 percent, there are no legally or politically

relevant degrees of perfection"); Baumgart, 2002 WL 34127471, at
*7 (1.48% deviation for assembly districts); Baldus, 849 F.

Supp. 2d at 851 (0.62% deviation for senate districts and 0.76%

for assembly districts); Johnson II, 400 Wis. 2d 626, 936 (1.20%

for senate districts and 1.88% for assembly districts); Johnson
III, 401 Wis. 2d 198, 961 (0.57% deviation for senate districts
and 0.76% deviation for assembly districts).

65 Second, districts must meet the basic requirements set
out in Article IV of the Wisconsin Constitution. Assembly
districts must be (a) bounded by county, precinct, town or ward
lines; (b) composed of contiguous territory; and (c) in as
compact form as practicable. Wis. Const. art. IV, § 4. Senate

districts must be composed of "convenient contiguous territory."

Wis. Const. art. IV, § 5 Additionally, districts must be
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single-member districts that meet the numbering and nesting?’
requirements set out in Article IV, Sections 2, 4, and 5.

966 The contiguity requirement for assembly and senate
districts was discussed at length above. To reiterate, for a
district to be composed of contiguous territory, its territory
must be touching such that one could travel from one point in
the district to any other point in the district without crossing
district 1lines. As to the "bounded" requirement, this court
considers the extent to which assembly districts split counties,
towns, and wards?® (particularly towns and wards as the smaller
political subdivisions), although we no longer interpret the
requirement to entirely prohibit any splitting of the enumerated

political subdivisions, as we once did. See Johnson I, 399

Wis. 2d 623, 935; AFL-CIO, 543 F. Supp. 630, 635-36 (E.D. Wis.
1982); Baumgart, 2002 WL 34127471, at *3. Compactness 1is

generally defined as "closely united in territory," see AFL-CIO

543 F. Supp. at 634, although this court has never adopted a

particular measure of compactness. See Johnson I, 399

Wis. 2d 23, 37.
967 Third, remedial maps must comply with all applicable

federal law. In addition to the population equality requirement

27 Assembly districts must be "nested" within a senate
district—that is, "no assembly district shall be divided in the
formation of a senate district." Wis. Const. art. IV, § 5.
Additionally, Wis. Stat. § 4.001 requires that there be "33
senate districts, each composed of 3 assembly districts.”

28 The "bounded" requirement also refers to precincts, but
"the precinct of the constitution disappeared when the uniform
system of town and county government prescribed by the
constitution (article 4, S 23) became fully operative."
Cunningham, 81 Wis. at 520 (Lyon, C.J., concurring).
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discussed above, maps must comply with the Equal Protection

Clause and the Voting Rights Act of 1965. See Wis. Legislature

v. Wis. Elections Comm'n, 595 U.S. 398, 401 (2022) (explaining

that race-conscious districting is permitted by the Equal
Protection Clause only if strict scrutiny is satisfied).

68 Fourth, the court will consider other traditional
districting criteria not specifically outlined in the Wisconsin
or United States Constitution, but still commonly considered by
courts tasked with formulating maps. These other traditional
districting criteria include reducing municipal splits??® and

preserving communities of interest. See AFL-CIO, 543 F. Supp.

at 636 (comparing the number of municipal splits across maps);
Baldus, 849 F. Supp. 2d at 856-57 (considering whether district
lines were disruptive to a community of interest). These
criteria will not supersede constitutionally mandated criteria,
such as equal population requirements, but may be considered
when evaluating submitted maps. AFL-CIO, 543 F. Supp. at 636
(considering the number of municipal splits, but acknowledging
that "the splitting of municipal boundaries 1s necessary to
adhere to the one person, one vote, principle.").

69 Fifth, we will consider partisan impact when
evaluating remedial maps. When granting the petition for

original action that commenced this case, we declined to hear

29 Municipalities include towns, cities, and villages.
Although Article IV, Section 4's "bounded by" requirement refers
to towns, it does not refer to city or village boundaries, or
"municipal" boundaries in general. As such, consideration of
municipal splits does not derive from our constitution.
Nonetheless, this court has still considered the number of
municipal splits when evaluating maps. See Johnson III, 401
Wis. 2d 198, 969.
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the issue of whether extreme partisan gerrymandering violates
the Wisconsin Constitution. As such, we do not decide whether a
party may challenge an enacted map on those grounds.

970 However, that does not mean that we will ignore
partisan impact in adopting remedial maps. Unlike the
legislative and executive branches, which are political by
nature, this court must remain politically neutral. We do not
have free 1license to enact maps that privilege one political
party over another. Our political neutrality must be maintained
regardless of whether a case involves an extreme partisan
gerrymandering challenge. As we have stated, "judges should not
select a plan that seeks partisan advantage—that seeks to
change the ground rules so that one party can do better than it
would do under a plan drawn up by persons having no political
agenda—even 1if they would not be entitled to invalidate an
enacted plan that did so." Jensen, 249 Wis. 2d 706, 9q12
(quoting Prosser, 793 F. Supp. at 867). Other courts have held

the same. See Baumgart, 2002 WL 34127471, at *3 (also guoting

Prosser, 793 F. Supp at 867); Burling v. Chandler, 804 A.2d 471,

483 (N.H. 2002) (devising 1its own redistricting plan Dbecause
"[elach plan ha[d] calculated partisan political consequences");

Peterson v. Borst, 786 N.E.2d 668, ©73 (Ind. 2003) ("Whatever

role politics may legitimately play in the decisions and
maneuverings of the legislative and executive branches, if those
branches cannot reach a political resolution and the dispute
spills over into an Indiana court, the resolution must be

judicial, not political."); Maestas v. Hall, 274 P.3d 66, 76

(N.M. 2012) ("A court's adoption of a plan that represents one
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political party's 1idea of how district boundaries should be
drawn does not conform to the principle of judicial independence
and neutrality.").

971 It bears repeating that courts can, and should, hold
themselves to a different standard than the legislature
regarding the partisanship of remedial maps. As a politically
neutral and independent institution, we will take care to avoid
selecting remedial maps designed to advantage one political
party over another. Importantly, however, it is not possible to
remain neutral and independent by failing to consider partisan

impact entirely. As the Supreme Court recognized in Gaffney v.

Cummings, 412 U.S. 735, 753 (1973), "this politically mindless
approach may produce, whether intended or not, the most grossly
gerrymandered results." As such, partisan impact will
necessarily be one of many factors we will consider in adopting
remedial legislative maps, and like the traditional districting
criteria discussed above, consideration of partisan impact will
not supersede constitutionally mandated criteria such as equal
apportionment or contiguity.

C. Petitioners' Quo Warranto Claim

72 Before we explain the process by which the court will
adopt remedial maps, we turn to the Petitioners' request for us
to order special elections in 2024 for senators in odd-numbered
districts who would otherwise not be up for reelection until
2026. The Petitioners ground this request in a request for a

writ quo warranto, arguing that state senators have "usurpled],

intrud[ed] into or unlawfully [held] or exercise[d] any public

office"” and therefore should be "excluded from the office"
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because they took office in unconstitutionally configured
districts. Wis. Stat. §S 784.04(1l)a; 784.13.

973 As a preliminary matter, quo warranto actions may be

brought by private individuals under Wis. Stat. § 784.04, but

the action must Dbe in the name of the state. Wis. Stat.
§ 784.04(2); Boerschinger wv. Elkay Enterprises, Inc., 26
Wis. 2d 102, 110, 132 N.wW.2d 258 (1965). The Petitioners have

not brought a quo warranto action in the name of the state;

therefore, Wis. Stat. § 784.04 does not provide us the authority

to determine whether any party has a right to hold office, much

less to order any special elections. Boerschinger, 26
Wis. 2d at 110 ("In guo warranto brought under the
statute . . . the action must be in the name of the state.").

974 Although the guo warranto statute does not apply in

this case, we acknowledge that a party's right to a public
office can also be determined in a declaratory Jjudgment action
when the right "is only ancillary to the principal cause of
action in the complaint." See 1id. at 114. However, as the
Petitioners acknowledge, courts tasked with remedying

unconstitutional maps 1n Wisconsin have not ordered special

elections as a remedy. Nor are special elections the standard
remedy elsewhere. See North Carolina v. Covington, 581 U.S.
486, 488 (2017) (noting that the Supreme Court has never

addressed whether a special election may be a proper remedy for
an unconstitutional racial gerrymander, and reversing a federal
district court that ordered special elections without adequately
weighing the interests at stake). We decline to implement such

a drastic remedy here.
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D. Remedial Process

975 The process by which the court will adopt remedial
maps will be set out in an order issued concurrently with this
opinion. In broad strokes, all parties will be given the
opportunity to submit remedial legislative district maps to the
court, along with expert evidence and an explanation of how
their maps comport with the principles laid out in this opinion.
The court will appoint one or more consultants who will aid in
evaluating the remedial maps. Parties will have the opportunity
to respond to each other, and to the consultant's report.

076 We set out this process in order to afford all parties
a chance to be heard, while bearing in mind the need for
expediency given that next year's elections are fast-
approaching. We begin our process now instead of waiting to see
whether the legislative process results in new maps. In other
words, both the legislative process (should there be one) and
our process will proceed concurrently. This will allow the
court to adopt remedial legislative maps in time for the
upcoming elections if legislation creating remedial maps is not
enacted.

V. CONCLUSION

977 Article 1V, Sections 4 and 5 of the Wisconsin
Constitution mean what they say: state legislative districts
must be composed of "contiguous territory." At least 50 of 99
assembly districts and at 1least 20 of 33 senate districts
violate this mandate, rendering them unconstitutional. We
therefore enjoin the Wisconsin Elections Commission from using

the current maps 1in all future elections. As such, remedial
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maps must be adopted prior to the 2024 elections. We are
hopeful that the legislative process will produce new
legislative district maps. However, should that fail to happen,
this court 1s prepared to adopt remedial maps based on the
criteria, process, and dates set forth in this opinion and the
concurrent order.

By the Court.—Rights declared.
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78 ANNETTE KINGSLAND ZIEGLER, C.dJ. (dissenting) . This
deal was sealed on election night. Four Jjustices remap
Wisconsin even though this constitutional responsibility is to
occur every ten years, after a census, by the other two branches
of government.! The public understands this.? Nonetheless, four
justices impose their will on the entire Assembly and half of
the Senate, all of whom are up for election in 2024. Almost
every legislator in the state will need to respond, with
lightning speed, to the newly minted maps, deciding if they can
or want to run, and scrambling to find new candidates for new
districts.? All of this remains unknown until the court of four,
and its hired "consultants," reveal the answer. The parties'

dilatory behavior in bringing this suit at this time should not

I The Legislature exercises its constitutional authority to
redistrict per Wis. Const. art. IV, § 3 ("At its first session
after each enumeration made by the authority of the United
States, the legislature shall apportion and district anew the
members of the senate and assembly, according to the number of
inhabitants."). The Governor exercises his constitutional
authority to either sign the legislature's maps into law or veto
them per Wis. Const. art. VvV, § 10(2)a.

2 See Marquette Law School Poll: Oct. 26-Nov.2, 2023,
https://law.marquette.edu/poll/wp-content/uploads/2023/11/
MLSP76Toplines.html#E8: SCOWIS map case (51% of registered
voters surveyed want to "keep [current] maps in place").

3 Neither citizens nor legislators will know if they will
have the same representation or constituency, whether the
legislator still 1lives in the district they once represented,
whether legislators will be pitted against one another in newly
combined districts, or whether the district even resembles its
former self. We will not know implications of dual
representation for citizens who may  have new and old
representation, as they may have Jjust elected their senator
under the existing maps.
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be rewarded by the court's granting of such an extreme remedy,
along such a constrained timeline. Big change is ahead. The
new majority seems to assume that their Jjob 1is to remedy
"rigged" maps which cause an "inability to achieve a Democratic
majority in the state legislature."? These departures from the
judicial role are terribly dangerous to our constitutional,
judicial framework. No longer is the judicial branch the least

dangerous 1in Wisconsin. See The Federalist No. 78, (Alexander

Hamilton) (Clinton Rossiter ed., 1961).

979 Redistricting was Jjust decided by this court in the
Johnson litigation.> This court was saddled with  the
responsibility to adopt maps because the legislative and

executive branches were at an impasse, and absent court action,

4 Pet. to Take Juris. of Original Action, at 8; Aug. 2,
2023, https://acefiling.wicourts.gov/document/eFiled/
2023AP001399/687203

5> The phrase "Johnson litigation" (and "Johnson") throughout
this dissent refers to the redistricting original action,
Johnson v. Wisconsin Elections Commission, No. 2021AP1450-0A,
which this court decided during the 2021-22 term. See Johnson
v. Wis. Elections Comm'n, 2021 WI 87, 399 Wis. 2d 0623, 9067
N.W.2d 469 ("Johnson I"); Johnson v. Wis. Elections Comm'n, 2022
WI 14, 400 Wis. 2d 626, 971 N.W.2d 402 ("Johnson II"), summarily
rev'd sub nom. Wis. Legislature v. Wis. Elections Comm'n, 595
U.S. 398, 142 s Ct. 1245 (2022) (per curiam); and Johnson V.
Wis. Elections Comm'n, 2022 WI 19, 401 Wis. 2d 198, 972
N.W.2d 559 ("Johnson III").
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there would be a constitutional crisis.® Johnson v. Wisconsin

Elections Comm'n, 2021 WI 87, 68, 399 Wis. 2d 623, 967

N.W.2d 469 ("Johnson I"). As a result of Johnson, there are
census-responsive maps in place. Nonetheless, the four robe-
wearers grab power and fast-track this partisan call to remap
Wisconsin. Giving preferential treatment to a case that should
have been denied smacks of Jjudicial activism on steroids. The
court of four takes a wrecking ball to the law, making no room,
nor having any need, for longstanding practices, procedures,
traditions, the law, or even their co-equal fellow branches of
government. Their activism damages the judiciary as a whole.
Regrettably, I must dissent.

80 The court of four's outcome-based, end-justifies-the-
means Jjudicial activist approach conflates the Dbalance of
governmental power the people separated into three separate
branches, to Dbut one: the Jjudiciary. Such power-hungry
activism is dangerous to our constitutional framework and
undermines the Jjudiciary. When four members of this court

"throw off constraints, revise the rules of decision, and set

6 Clarke presents none of the time constraints this court
faced in Johnson I, where "judicial action [became] appropriate
to prevent a constitutional crisis.” Johnson I, 399
Wis. 2d 623, J68. Nonetheless, the court of four rushes ahead,
making every attempt to evade Jjudicial review, crafting the
selection of only one, not both petitions for original action,
and only two, not all, issues having no need for traditional
practice and procedure. See Clarke v. Wis. Elections Comm'n,
2023 WI 70, 409 Wis. 2d 372, 995 N.W.2d 779 (granting petition
for original action, but only with respect to issues 4 and 5);
Wright v. Wis. Elections Comm'n, 2023 WI 71, 409 wWis. 2d 417,
995 N.W.2d 771 (denying petition for leave to commence original
action).
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the law on a new course," it 1is prudent for all of us to
"question whether that power has been exercised judiciously" or
whether it is instead an exercise in judicial activism.’ Today
is the latest in a series of power grabs by this new rogue court
of four, creating a pattern of illicit power aggregation which
disrupts, if not destroys, stability in the law.

81 This pattern of conduct is entrenched even further to
achieve particular political outcomes regardless of principles
fundamental to the constitution and the law. The court of four
accepted and now begin to decide a procedurally and legally
flawed original action 1in order to "take a fresh 1look at the
gerrymandering question"® over maps one of them has repeatedly
called "absolutely, positively rigged."? What other settled
areas of law might be next? Without all four members of this
court acting in lockstep, there could be no such overreach and
disrespect for the law. To be clear, it is sheer will, not the
law, which drives the decision of Justices Ann Walsh Bradley,

Rebecca Dallet, Jill Karofsky, and Janet Protasiewicz. They may

7 Diane S. Sykes, Reflections on the Wisconsin Supreme
Court, 89 Marg. L. Rev. 723, 725-26 (2006).

8§ Jessie Opoien and Jack Kelly, Protasiewicz would "enjoy
taking a fresh look" at Wisconsin voting Maps, The Cap Times
(Mar. 2, 2023), https://captimes.com/news/government/
protasiewicz-would-enjoy-taking-a-fresh-look-at-wisconsin-
voting-maps/article d07fbel2-79e6-5c78-a702-3de7b444b332.html

9 Paul Fanlund, Supreme Court election 1s a chance to beat
the far right at its long game, The Cap Times (Jan. 13, 2023),
https://captimes.com/opinion/paul-fanlund/opinion-supreme-court-
election-is-a-chance-to-beat-the-far-right-at-its-
long/article af9b5d76-a584-54ad-9226-7c9d7a806d12.html.

4
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please a particular constituency, but it is at great cost to the
judicial dinstitution. Any one of the four could change the
trajectory set, with the courage to change their seemingly
preordained vote. But instead, each fall in line, and, like the
past, allow pure will, instead of the law, to drive and guide
the outcomes they invent.

82 Unfortunately, this latest unlawful power grab is not
an outlier, but 1is further evidence of a Dbold, agenda-driven
pattern of conduct. To set the stage, recall that these four
members of the court came out swinging, when they secretly and
unilaterally planned and dispensed with court ©practices,
procedures, traditions, and norms.10 Preordained and planned
even before day one of the new justice's term on August 1, 2023,
but unknown to the other members of the court, the four acted to
aggregate power, meeting in secret as a "super-legislature."
They met behind closed doors, at a rogue, unscheduled and
illegitimate meeting, over the protestations of their
colleagues, in wviolation of longstanding court rules and
procedures. Even before day one of the newest justice's term,
and before the court term started in September, they met, in
secret, to carry out their plan, only known to them, to dispense
with over 40 years of court-defined precedent. They even took
the unprecedented action to strip the constitutional power of
the chief Jjustice, which had been understood for decades of

chief justices and different court membership, instead usurping

10 Press Release, Chief Justice Annette Kingsland Ziegler
(Aug. 4, 2023), https://www.wispolitics.com/wp-content/uploads/
2023/08/230804SCOWIS.pdf
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that role through an administrative committee. For nearly four
decades and five chief Jjustices, every member of the court had
respected the power the people of Wisconsin constitutionally
vested in the chief justice to administrate the court system.?ll
83 Not content with taking over the chief Justice's
power, they secretly pre-planned the firing of, for admittedly
no reason, then-Director of State Courts Randy Koschnick before
the official court term had begun and before our newest
justice's term began on August 1.12 The court of four presumed
to hire a sitting circuit court Jjudge, Audrey Skwierawski, as
the Interim Director of State Courts even though that decision

violated the public trust doctrine as set forth in the

11 Tt 1is noteworthy that for the first time in 26 years,
since 1996, our court released to the public all of its opinions
from the 2022-23 term by June 30, 2023. In addition, the court
did not have a backlog of cases entering into the 2023-24 term.

12 This was another shameful incident in this raw Jjudicial
power pattern, as Justice Jill Karofsky made it known before
Justice Protasiewicz was even sworn 1in that the yet-to-be-
officially-formed court of four would fire Director Koschnick.
Molly Beck and Daniel Bice, ©New Liberal Majority on State
Supreme Court fires Director of State Court System, Milwaukee
Journal Sentinel (Aug. 1, 2023),
https://www.jsonline.com/story/news/politics/2023/08/01/new-
majority-on-supreme-court-to-fire-director-of-state-court-
system/70502650007/
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constitution, statutes, and case law.l!3 Judge Audrey Skwierawski
was recently permanently hired as Director of State Courts
despite these significant issues.!* The court should have hired
a fully qualified candidate who did not have any of these legal
impediments.

984 But wait: there's more. Also in an underhanded and
unprecedented manner, these four members of the court met in
secret, before the court term Dbegan, conniving and then

implementing a plan to eliminate the court of its longstanding

13 See Wis. Const. art. VII, § 10(1) ("No . . . judge of any
court of record shall hold any other office of public trust,
except a judicial office, during the term for which elected.");
Wis. Stat. § 757.02(2) ("The Jjudge of any court of record in
this state shall be ineligible to hold any office of public
trust, except a judicial office, during the term for which he or
she was elected or appointed."); see also Wagner v. Milwaukee
Cnty. Election Comm'n, 2003 WI 103, 92, 263 Wis. 2d 709, 666
N.W.2d 816 (holding that the Wisconsin Constitution prohibits a
judge or Jjustice from holding a non-judicial position of public
trust during the entire term for which he or she was originally
elected) .

14 T requested to see and have input on the contents of the
press release announcing the hiring of Judge Skwierawski as the
Director before its release. However, the court of four issued
it on December 14, 2023, without that occurring. Interestingly,
they use the words "transparency and accountability" i1in the
press release, but those words must mean something else to them.
See "The Supreme Court of Wisconsin announces Judge Audrey K.
Skwierawski as the next Director of State Courts" (Dec. 14,
2023), https://www.wicourts.gov/news/view.jsp?id=16044#:~:text=
MADISON$2C%20Wis.,1s%20effective%20December%2031%2C%202023.

In addition, aside from the public trust doctrine's
constitutional and statutory roadblocks to her serving as
Director, Judge Skwierawski is supposed to be on the bench, in
Milwaukee, serving the citizens as a duly elected, full-time
judicial officer. The court could have hired a fully qualified
candidate who did not have any of these impediments.

7
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practices and procedures in violation of the existing internal
operating procedures and rules. The four conjured up new rules
and procedures that are designed to ensure complete control
over, and no speed bumps to, their preferences.

985 We all know that the Johnson litigation definitively
decided all issues, including contiguity. Nonetheless, the four
eagerly received this original action which the parties filed to
coincide with Justice Protasiewicz's swearing in, ensuring that
she would sit in Jjudgment.l® And because the four had met
previously to attempt to grab all the power they could find,
this case was set to be fast-tracked and skip to the front of
the line.

986 The court of four conduct themselves in a manner that
lacks accountability and transparency. They exhibit a striking
pattern of disrespect for their colleagues, court practices and

procedures, the 1law, and the constitution. They upend the

15 The majority opinion fails to mention or even acknowledge
this glaring fact, that this petition was intentionally brought
the day after the court composition changed. Why 1is this?
Steve Schuster, Lawsuit to <challenge Wisconsin's legislative
maps to be filed, Wis. Law Journal (Apr. o, 2023),
https://wislawjournal.com/2023/04/06/lawsuit-to-challenge-
wisconsins-legislative-maps-to-be-filed/ ("A Madison-based law
firm 1is planning to challenge the state's gerrymandered
legislative maps . . . . The lawsuit will be filed after
Justice-elect Janet Protasiewicz is sworn in on Aug. 1, Nicole
Safar, executive director of Madison-based Law Forward,
said . . . ."); see also Jack Kelly, Liberal law firm to argue
gerrymandering violates Wisconsin Constitution, The Cap Times
(Apr. 6, 2023),  https://captimes.com/news/government/liberal-
law-firm-to-arguegerrymandering-violates-wisconsin-
constitution/article 2dfb9757-6d2d-58ba-9461- 10b3d20d5£00.html.

8
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constitutional call for a court of seven, not a court of four.16
Historically, our court of seven has always met at agreed upon
dates and times, with ample notice of the issues to be
discussed, and the opportunity to hear respective, knowing
positions, only then reaching determinations. Traditions,
practices, procedures, and constitutional mandates were long
respected over many decades. Regardless of the fact that these
have been time-honored through many variations and machinations
of court membership, and over a span of five chief Jjustices,
four rogue members of the court nonetheless brazenly seized all
the power they can find. Power at any cost 1is the new normal
for this crew. So, in true form to the new court of four, the
law will not stand in the way of what they wish to accomplish.
87 This original action, filed to <coincide with the
change in court membership,!’” requests this court to remedy an
"inability to achieve a Democratic majority in the state

legislature" which in turn, "harms their ability to see laws and

16 Wis. Const. art. VII, § 4(1) ("The supreme court shall
have 7 members. . . .").

17 Steve Schuster, Lawsuilt to challenge Wisconsin's
legislative maps to be filed, Wis. Law Journal (Apr. 6, 2023),
https://wislawjournal.com/2023/04/06/lawsuit-to-challenge-

wisconsins-legislative-maps-to-be-filed/ ("A Madison-based law
firm 1is planning to challenge the state's gerrymandered
legislative maps . . . . The lawsuit will be filed after

Justice-elect Janet Protasiewicz is sworn in on Aug. 1, Nicole
Safar, executive director of Madison-based Law Forward,
said . . . ."); see also Jack Kelly, Liberal law firm to argue
gerrymandering violates Wisconsin Constitution, The Cap Times
(Apr. 6, 2023),  https://captimes.com/news/government/liberal-
law-firm-to-arguegerrymandering-violates-wisconsin-
constitution/article 2dfb9757-6d2d-58ba-9461- 10b3d20d5£00.html.

9
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policies they favor enacted."18 As much as the majority and
others 1like to «call this <case '"redistricting," it is not.
Redistricting occurs once every ten years and that fact was just
conclusively decided.!® They know contiguous maps, responsive to
the census, were fully litigated in Johnson. The people of
Wisconsin, through their constitution, placed the partisan
officeholders—the legislature, with oversight by the governor—
in charge of the partisan process of redistricting.?0 The

constitution does not call for maps to be redrawn every time a

18 Pet. to Take Juris. of Original Action supra note 4, at

19 Wis. Const. art. IV, § 3 ("At its first session after
each enumeration made by the authority of the United States, the
legislature shall apportion and district anew the members of the
senate and assembly, according to the number of inhabitants.™);
see also State ex rel. Smith v. Zimmerman, 266 Wis. 307, 312, 63
N.W.2d 52 (1954) ("It is now settled that without a
constitutional change permitting it no more than one legislative
apportionment may be made in the interval between two federal
[censuses].")

20 The legislature exercises its constitutional authority to
redistrict per Wis. Const. art. IV, § 3, and the governor
exercises his constitutional authority to either sign the
legislature's maps into law or veto them per Wis. Const. art. V,
§ 10(2)a.

10
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new Jjustice 1is elected.?! This court of four abandons its
judicial responsibility and instead reimagines the law to
achieve an outcome.

988 More specifically, Jjust last vyear in Johnson, the
court determined, and all agreed, that the maps complied with
the contiguity requirement. "Contiguity for state assembly
districts 1is satisfied when a district boundary follows the
municipal boundaries. Municipal 'islands' are legally
contiguous with the municipality to which the 'island' belongs."
Joint Stip. of Facts & Law, at 20 (Nov. 4, 2021)
https://acefiling.wicourts.gov/document/uploaded/2021AP001450/45
0892. Even the parties now arguing that the maps are not
contiguous recognize that the contiguity requirement has been

deemed satisfied not only in the maps the parties submitted in

21 As the new court of four knows, this court Jjust
conclusively addressed redistricting in the Johnson litigation,
observing that "[tlhe Wisconsin Constitution's 'textually
demonstrable constitutional commitment' to confer the duty of
redistricting on the state legislature evidences the non-
justiciability of partisan gerrymandering claims" under Article
IV, Section 3. Johnson I, 399 Wis. 2d 623, 951 (quoting Baker
v. Carr, 369 U.S. 186, 217 (1962)). It is only natural—in
fact, it 1is inevitable—that a partisan body engaging in a
partisan process will reach a result that is in some measure
partisan. See Whitford v. Gill, 218 F. Supp. 3d 837, 939 (W.D.
Wis. 2016) (Griesbach, J., dissenting) ("[P]lartisan intent is
not illegal, but is simply the consequence of assigning the task
of redistricting to the political branches of government."),
rev'd sub nom., Gill v. Whitford, 585 U.S.  , 138 S. Ct. 1916
(2018) .

11
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the Johnson 1litigation, but also in the maps the state has
relied on for the last 60 to 70 years.?2

989 Moreover, every person who wished to have a say or
participate in the Johnson litigation was welcome to do so and
did. No one sought reconsideration of the Johnson litigation
while it was within their power to do so. Johnson went all the
way to the United States Supreme Court and back. Some of the
litigants now were part of the Johnson litigation, some chose
not to engage. But the law imposes consequences for those who
choose to sit out of 1litigation entirely, and for those who
stipulate to or do not make an argument in litigation. Finality
of litigation does not endow one with the authority to wait to
see what happens in that litigation cycle, forego timely filing
a motion for reconsideration, and then bring arguments years
after the fact, with the only intervening change being the
court's composition. Four members of this court choose to not
let pesky ©parameters 1like finality or other foundational
judicial principles, or even the constitution, stand in the way
of the predetermined ©political outcome  which they seem
preordained to deliver. Given the new court of four's conduct
so far, we can expect more such judicial mischief in the future.
On their watch, Wisconsin is poised to become a litigation

nightmare. What is next?

22 Oral argument in Clarke v. Wis. Elections Comm'n, No.
2023AP1399-0A, held Nov. 21, 2023, available on WisconsinEye
https://wiseye.org/2023/11/21/wisconsin-supreme-court-rebecca-
clarke-v-wisconsin-elections-commission/ (Rebuttal arguments of
Attorneys Sam Hirsch and Mark Gaber at 2:53:00 and 3:01,
respectively.)

12
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990 The processes normally required in 1litigation before
the supreme court seem nothing more than window dressing in this
case. Briefing and oral argument occurred, but the conclusion
seemed preordained. It seems all that is left are the words to
be written in a fast-tracked, handpicked case wherein the issues
were chosen in an effort to evade any Jjudicial review.?3
Apparently process i1s now unimportant to the court of four.?24

91 It is the parties who are required to develop the

facts and a full record for the court to review. We are not a
factfinding court. One would think that the very Jjustices who
previously believed factfinding critically important in

Johnson, 2?5 would pause and allow factfinding to occur by the
parties instead of handpicking their hired "consultants."
Factfinding in this case should occur wutilizing traditional
process, as there are no time constraints which would otherwise

drive the need for a 1legal determination by original action.

23 Clarke wv. Wis. Elections Comm'n, 2023 WI 70, 409
Wis. 2d 372, 995 N.W.2d 779 (granting petition for original
action, but only with respect to issues 4 and 5); Wright v. Wis.
Elections Comm'n, 2023 WI 71, 409 Wis. 2d 417, 995 N.W.2d 771
(denying petition for leave to commence original action).

24 Recently, members of the majority declined to hear "hot"

issues because process was important. But now, members of the
majority decide to hear "hot" issues Dbecause process 1is not
important. Have they changed their position on process? See
Doe 1 wv. Madison Metro. Sch. Dist., 2022 WI 65, 939, 403
Wis. 2d 369, 976 N.W.2d 584 ("Litigation rules and processes
matter to the rule of law just as much as rendering ultimate
decisions based on the law."); see also Trump v. Biden, 2020 WI

91, 394 Wis. 2d 629, 951 N.W.2d 568.

25 Johnson ITI, 401 Wis. 2d 198, le6l (Karofsky, J.,
dissenting) .

13
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Particularly for something as important as "redistricting," why
be afraid of developing a full record and considering all legal
principles subjecting the decision to further review? What of
the fact that the citizens of Wisconsin and the litigants are
forced, by Jjudicial fiat, to have out-of-state, not stipulated
to, unreviewable "consultants" who are seemingly unaccountable
to anyone but the court of four. In fact, the idea of hiring
"consultant map drawers" was sprung on counsel at oral
arguments. The court of four has now hired these "consultants"
who will presumably affect the outcome of the case. We have no
idea what, if any, parameters exist to guide the "consultants,"
the litigants, or the court. Will they have free reign to do

whatever they see fit, to achieve the requested remedy of making

the state legislature more Democratic? Deference to these
"consultants" and a hidden, unreviewable ©process smacks of
outcome-based decision making. What gives them that authority?

They rely on no statutes to give them that authority.?® It is

26 What are the parameters of the consultant's
responsibilities, and under what constitutional or statutory
authority do they operate? Are they and their decisions
reviewable and subject to cross-examination, as court-appointed
expert witnesses are? Wis. Stat. § 907.06. Can they make
findings of fact and conclusions of law as referees can? Wis.
Stat. § 805.06(5) (a). Additionally, the majority fails to

answer, 1in either its order appointing these "consultants" or
its majority opinion, how the parties are to consider and
implement the majority's newly contrived ‘"partisan impact"
factor in their proposed maps. How will these "consultants"
measure "partisan impact"™ in the parties' proposed maps, or
their own submissions? It is hard to say, given the majority's
painstaking efforts to avoid providing any such clarity or
methodology. The majority cites no statutory authority these
"consultants" are appointed under, Dbecause none exists: this
court does not hire third-party "consultants" to assist it in
decision making. Wis. Stat. § 751.09 ("In actions where the
14
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not normal process for our court to hire experts to present new
evidence and influence decision making with information outside
the record. The "consultants," unchecked by the parties, will
most certainly influence, 1f not decide, the outcome of this
litigation. The parties do not stipulate to proceeding with
this forced factfinding map drawing method. Is the procedure
the court imposes on the litigants even constitutional as
applied? Reaching for evidence outside of the record is highly
unusual. The court should not require it here. Yet, the court
of four imposes its will to rush to an outcome. This 1is
completely unnecessary and violative of every notion of
traditional factfinding, fairness and judicial decision making.
The constitution certainly does not call for "consultants" to

redistrict anew; instead the constitution vests that power in

the legislative branch as approved by the executive branch. In
fact, the constitution makes no room for unreviewable
"consultants" to Dbe arbiters of the state's maps. These

consultants sure do seem like hand-picked cover for the court of
four's decision to throw out "rigged maps" and remedy the
parties' "inability to achieve a Democratic majority in the

state legislature."2?

supreme court has taken original Jjurisdiction, the court may
refer issues of fact or damages to a circuit court or referee
for determination.") See also Justice Rebecca Grassl Bradley's
dissent to order appointing Dr. Bernard Grofman and Dr. Jonathan
Cervas as court "consultants," Clarke v. Wis. Elections Comm'n,
No. 2023AP1399-0A, unpublished order at 5-7 (Wis. Dec. 22, 2023)
(Rebecca Grassl Bradley, J., dissenting).

27 Pet. to Take Juris. of Original Action supra note 4, at
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992 Turning to the text and content of this opinion, fully
joined by all four, it clearly 1lacks 1in 1legal discourse and
analysis that should accompany such an important determination.
The opinion 1is a sea change in the law. While a picture may
generally be worth a thousand words, pictures do not replace the
need to properly conduct the required legal analysis. Yet, the
new rogue court of four continues its pattern of being quick to
engage 1n ©partisan political ©power grabs, while short on
respecting legal traditions, practices, procedures, and the law.
It is the 1law, not personal preference, that should be the
judicial lodestar. In short, the opinion is sorely lacking in
sound Jjurisprudential analysis.

93 More specifically, this original action is wrongly
taken and decided for a host of heretofore understood and
respected legally-binding tenets. However, the court of four
glosses right over them.

e For starters, this original action fails as it amounts
to nothing more than an untimely motion for
reconsideration of this court's decision in Johnson,
which is now time-barred. Wis. Stat. (Rule) § 809.64.

e The proponents of this case and the majority fail to
meaningfully address stare decisis. This legal
principle demands a "respect for prior decisions" such
as this court's decisions throughout the Johnson
litigation "[as] fundamental to the rule of law."

Johnson Controls, Inc. v. Emps. Ins. of Wausau, 2003

WI 108, 994, 264 Wis. 2d 60, 665 N.W.2d 257.
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e Tt overlooks that parties such as the Governor and the
Citizen Mathematicians and Scientists?® are Jjudicially
estopped from advancing different positions now from
the positions they took in the Johnson 1litigation.

State v. Petty, 201 Wis. 2d 337, 347, 548 N.W.2d 817

(1996) (citing Coconate wv. Schwanz, 165 Wis. 2d 226,

231, 477 N.wW.2d 74 (Ct. App. 1991)) ("[A] party I[is
precluded] from asserting [one] position in a legal
proceeding and then subsequently asserting an
inconsistent position.").

e Similarly, laches bars these claims, as "equity aids
the wvigilant, not those who sleep on their rights."

Kenosha Cnty. v. Town of Paris, 148 Wis. 2d 175, 188,

434 N.W.2d 801 (Ct. App. 1988).

e The majority's analysis turns a blind eye to the fact
that "[i]ln order to have standing to sue, a party must
have a personal stake in the outcome of the
controversy," a personal stake not met by those who do
not reside 1in these alleged municipal islands and
especially for those who merely border these
"municipal islands" of which more than a third contain

zero residents. City of Madison v. Town of Fitchburg,

28 Gary Krenz, Sarah J. Hamilton, Stephen Joseph Wright,
Jean-Luc Thiffeault, and Somesh Jha were labeled the "Citizen

Mathematicians and Scientists" in the Johnson litigation. They
are each intervenors-petitioners 1in this case. For ease of
reference, I refer to them collectively as "Citizen

Mathematicians and Scientists" in this writing.
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112 Wis. 2d 224, 228, 332 N.W.2d 782 (1983) (emphasis
added) .

e And, this case is barred by claim and issue preclusion
principles, which "are designed to limit the
relitigation of issues that have been actually

litigated in a previous action,"™ Aldrich v. LIRC, 2012

WI 53, 988, 341 Wis. 2d 36, 814 N.w.2d 433, and

"extends to all claims that either were or could have

been asserted in the previous litigation." Dostal v.

Strand, 2023 WI 6, 924, 405 Wis. 2d 572, 984
N.W.2d 382.

994 But the court of four gives 1little consideration to
that Jjurisprudence. Instead of letting the law get in the way,
they proceed to the task at hand: to redraw the "rigged" maps
and remedy an "inability to achieve a Democratic majority in the
state legislature."29

95 To be clear, this case 1s nothing more than a now
time-barred motion to reconsider Johnson.30 An honest look at
the plain law would require that this petition be dismissed.
Instead, the creative 1legal machinations engaged 1in by the
masters of this lawsuit, emboldened and encouraged by the new

court of four, requires mind-boggling contortion of the law to

2% Pet. to Take Juris. of Original Action supra note 4, at

30 Wis. Stat. (Rule) § 809.64 ("A party may seek
reconsideration of the judgment or opinion of the supreme court
by filing a motion under s. 809.14 for reconsideration within 20
days after the date of the decision of the supreme court.")
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achieve a particular political outcome. Sadly, judicial
activism 1is once again alive and well in Wisconsin, creating
great instability.

996 In addition, the demanding legal analysis of stare
decisis 1is completely absent from the majority opinion. Stare
decisis, the requirement to follow legal precedent, means this
case ends before it even starts, since the Johnson litigation
already declared what the law is. This petition is a political
quest masquerading as a legal query, filed to coincide with the
seating of the parties' "judge of choice"™ and not coincidently,
filed the day after she assumed the bench.3! Judge shopping
should be verboten to all. Allowing this sham experiment to
continue under a nebulous guise of "fairness," should be beneath
my colleagues.3? In any court, but especially a court of last

resort, sound legal principles, including stare decisis, should

31 Steve Schuster, Lawsuit to Challenge Wisconsin's
Legislative Maps to Be Filed, Wis. L.J. (Apr. 6, 2023),
https://wislawjournal.com/2023/04/06/lawsuit-to-challenge-
wisconsins-legislative-maps-to-be-filed/ ("A Madison-based law
firm 1is planning to challenge the state's gerrymandered
legislative maps . . . . The lawsuit will be filed after

Justice-elect Janet Protasiewicz is sworn in on Aug. 1, Nicole
Safar, executive director of Madison-based Law Forward,
said . . . ."); see also Jack Kelly, Liberal Law Firm to Argue
Gerrymandering Violates Wisconsin Constitution, The Cap Times
(Apr. 6, 2023),  https://captimes.com/news/government/liberal-
law-firm-to-arguegerrymandering-violates-wisconsin-
constitution/article 2dfb9757-6d2d-58ba-9461- 10b3d20d5£00.html.

32 Wis. Stat. § 757.02(1) ("I. . . . do solemnly swear that
I will support the constitution of the United States and the
constitution of the state of Wisconsin; that I will administer
justice without respect to persons and will faithfully and
impartially discharge the duties of said office to the best of
my ability. So help me God.") (emphasis added).
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prevail over political and personal preferences, even when one
might not 1like the results. Numerous Jjurisprudential tenets
require that this matter now be deemed improvidently granted, as
application of the law so clearly dictates that this original
action never should have been granted in the first instance.33
It fails legal scrutiny. Any remedy which this court might now
conjure up to Justify this preordained outcome is devoid of
legal merit.

97 In no small measure, Justice Ann Walsh Bradley, the
most senior member of the court, knows better than to Jjoin this
judicial mischief. She used to respect the doctrine of stare
decisis.?3* And, 1f the shoe were on the other foot—much 1like
when some on the court previously tried to usurp the role of
Chief Justice Abrahamson—she would be raucously objecting.3>
Then, she declared that this court should "call a spade a

spade. . . . This is about personal ambition, politics and

33 Clarke wv. Wis. Elections Comm'n, 2023 WI 70, 409
Wis. 2d 372, 995 N.W.2d 779 (order granting ©petition for
original action) (Ziegler, C.J., dissenting).

34 See Mayo v. Wis. Injured Patients & Fams. Comp. Fund,
2018 WwWI 78, 9110, 383 Wis. 2d4 1, 914 N.W.2d 678 (Ann Walsh

Bradley, J., dissenting) ("The decision to overturn a prior case
must not be undertaken merely because the composition of the
court has changed."); Johnson Controls, Inc. v. Empr's Ins. of

Wausau, 2003 WI 108, 994, 264 Wis. 2d 60, 665 N.W.2d 257 ("Stare
decisis is fundamental to the rule of law. Indeed, this court
follows the doctrine of stare decisis scrupulously because of
our abiding respect for the rule of law.")

35 In 1998, Justice Ann Walsh Bradley was convinced that the
creation of an administrative committee, which would take over
the role of the chief Jjustice, was unconstitutional. She
threatened to sue her colleagues over the matter. What changed?
Shirley Abrahamson is no longer the chief justice.
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pettiness. . . . [The four] Jjustices are interested in toppling
the chief."3¢ Her fondness for sound legal principles like stare
decisis seems to vary depending on whether she is in the
majority or the minority.

98 Justice Ann Walsh Bradley's former colleague, now
federal Seventh Circuit Judge Diane Sykes, reminded us all of
the inherent institutional and reputational dangers the court
faced when it previously departed from its constitutional role.
History teaches us that when the balance of power on the court
shifted for the 2004-2005 court term, making then a new majority
consisting of Ann Walsh Bradley and three others, the newly
constituted court majority of four, issued a series of blatantly

activist decisions. See Diane S. Sykes, Reflections on the

Wisconsin Supreme Court, 89 Marg. L. Rev. 723 (2006). In one of

many such activist-driven decisions from that new majority, she
and three others appeared to yield to political pressure and

abrogated its barely two year-old decision in Panzer v. Doyle,

2004 wWI 52, 271 Wis. 2d 295, 680 N.W.2d 666, with Dairyland

Greyhound Park, Inc. v. Doyle, 2006 WI 107, 295 Wis. 2d 1, 719

N.W.2d 408. Similarly, though the court a year prior had upheld
noneconomic damage caps for medical malpractice in personal

injury cases in Maurin v. Hall, 2004 WI 100, 274 Wis. 2d 28, 682

N.W.2d 866, the new court abruptly changed course and undermined

the notion of Jjudicial deference to legislative policy choices

36 Statement of Justice Ann Walsh Bradley, printed in, Cary
Segall, Justice Lay Bare Problems with Abrahamson; Four Upset
They're Left Out of Decisions, Wis. State Journal (Feb. 14,
1999).
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in Ferdon, justifying their unprecedented move by declaring that
"a statute may be constitutionally wvalid when enacted but may
become constitutionally invalid ©because of changes in the

conditions to which the statute applies.” Ferdon v. Wis.

Patients Comp. Fund, 2005 WI 125, 9{114, 284 WwWis. 2d 573, 701

N.W.2d 440. In yet another instance, the court expanded its
supervisory role beyond the permissible bounds of saying what
the law 1s, to endow themselves with a "broad authority to
mandate desirable policy ostensibly related to judicial
proceedings" in the wvein of the executive branch, which then
"extend[ed] far beyond the litigants in [that] specific case."3’
The activism that took over that new court majority's decision-
making coursed through virtually every area of the law: civil,
criminal, juvenile, and even rule-making. Throughout that time,
members of the court lay aside their <robes of Jjudicial
independence to affix their campaign pins of judicial activism
and tipped the scales of the court's independent decision making
power in their favor. Here we go again.

99 Will this redistricting original action be the first
in a series of outcome-based legal decisions of the new court of

four? In the 2004-2005 term, when Justice Ann Walsh Bradley was

37 Rick Esenberg, A Court Unbound? The Recent Jurisprudence
of the Wisconsin Supreme Court 10 (Federalist Society White
Paper Mar. 2007), https://fedsoc-cms-
public.s3.amazonaws.com/update/pdf/IThZ6cE38iAto3CRWgl1VgKrbM9j21T
kM6y7zNZE56 .pdf.
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then in the new majority,3® the court "signaled a dramatic shift
in [their] Jjurisprudence." Sykes, supra 998 at 725. With Ann
Walsh Bradley in tow, that iteration of the court of four
throughout the 2004-2005 term and beyond, "depart[ed] from some
familiar and long-accepted principles that normally operate as
constraints on the court's use of power" including such
principles as "the presumption that statutes are constitutional,
judicial deference to 1legislative policy choices, respect for
precedent and authoritative sources of legal interpretation, and
the prudential institutional <caution that counsels against
imposing broad-brush judicial solutions to difficult social

problems." Sykes, supra 998 at 725-26. The 2004-2005 court

majority proceeded to make a mockery of the law, throwing wide
open the door of Jjudicial activism in cases that ranged from
criminal law to civil law to torts to juvenile to rulemaking and
everything in between. As Judge Sykes recounts in her Hallows
lecture3® reflecting on the court's activist missteps from that

term, that court of four:

e "rewrote the rational basis test for evaluating
challenges to state statutes under the Wisconsin
Constitution, striking down the statutory 1limit
on noneconomic damages 1n medical malpractice
cases; [40]

38 The new majority consisted of Shirley Abrahamson, Ann
Walsh Bradley, N. Patrick Crooks, and Louis Butler (who filled
the wvacancy created by Diane Sykes' appointment to the Seventh
Circuit Court of Appeals).

39 Case summary excerpts taken from Sykes, Reflections on
the Wisconsin Supreme Court, supra note 7.

40 Ferdon v. Wisconsin Patients Comp. Fund, 2005 WI 125, 284
Wis. 2d 573, 701 N.w.2d 440.

23



Case 2023AP001399

12-22-2023 Decision Filed 12-22-2023

Page 80 of 235

No. 2023AP1399-0OA.akz

eliminated the individual causation requirement
for tort liability in lawsuits against
manufacturers of lead-paint pigment, expanding
"risk contribution" theory, a form of collective
industry liability; [41]

expanded the scope of the exclusionary rule under
the state constitution to require suppression of
physical evidence obtained as a result of law
enforcement's failure to administer Miranda
warnings; [42]

declared a common police identification procedure

inherently suggestive and the resulting
identification evidence generally inadmissible in
criminal prosecutions under the state

constitution's due process clause; 43 and

invoked its supervisory authority over the state
court system to impose a new rule on law
enforcement that all juvenile custodial
interrogations be electronically recorded."[44

Sykes, supra 998 at 725.

100 Most of our current court composition knows about the

historic missteps of that court second-hand.

Walsh Bradley knows about it first-hand,

But Justice Ann

as she was one of the

then court of four. She has the benefit of having been a

justice on the Wisconsin Supreme Court for about three decades,

41
N.W.2d

42
N.W.2d

43
N.W.2d

44

Thomas v. Mallett, 2005 WI 129, 285 Wis. 2d 230,

523.

State wv. Knapp, 2005 WI 127, 285 N.W.2d 8¢,

899.

State wv. Dubose, 2005 WI 126, 285 Wis. 2d 143,

582.

State v. Jerrell C.J., 2005 WI 105, 283 Wis. 2d 145,

N.W.2d 110.
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since 1995, and a member of the bench for nearly 40 vyears.*4’
Past error should counsel her to depart from lending her name to
the activism embraced by the new majority.

101 Instead, all of Justice Ann Walsh Bradley's years of
collective Jjudicial experience takes the majority right back
full-circle to the 2004-2005 court and its penchant for judicial
activism. Any one of the current court of four could refrain
from lending her vote to the exploration of such Jjudicial
mischief. The 2004-2005 court term became irrevocably branded,
which should serve as a cautionary tale against Jjustices
engaging in judicial activism. Activism 1is destructive to the
institution of the court, whether to achieve 1liberal or
conservative outcomes. That is the point. The court's role is
only to declare what the law is.4® The Johnson 1litigation
declared what the law is.

102 Does anyone wonder how Wisconsin became a nationwide

hotbed for political spending, a record holder for the most

45 For added perspective, at the time Ann Walsh Bradley
first started serving as a Jjudge, her three other colleagues
were not even lawyers yet: Justice Rebecca Dallet was in high
school, Justice Jill Karofsky was Jjust starting out as a
freshman at Duke University, and Justice Janet Protasiewicz was
wrapping up her undergraduate studies at U.W.-Milwaukee.

46 Tn doing so, as United States Supreme Court Chief Justice
John Roberts reminds us, "[j]Judges are [to be] 1like umpires.
Umpires don't make the rules; they apply them. .
Confirmation Hearing on the Nomination of John G. Roberts, Jr.
to be Chief Justice of the United States: Hearing Before the S.
Comm. on the Judiciary, 109th Cong. 56 (Sept. 12, 2005).

A
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expensive Jjudicial campaign in our nation's history??’ Is this
the new norm? The state Democratic Party chair has already said
that "[tlhe stakes [of Ann Walsh Bradley's upcoming campaign]
will be enormous," and that "[als a party, [Democrats will] be
just about ready to do anything to avoid returning to a 'rogue
court.’"48 Ann Walsh Bradley once upon a time found this
problematic.4?® She claimed to "have [had] a vision for our court
system where political parties [do not] hav[e] undue input" on
judicial races, as she "strongly believe[d] political parties
should stay out of judicial races."°® Time will tell whether Ann
Walsh Bradley will change her position on that as well.

103 The majority leaves behind fundamental judicial tenets

giving no deference to longstanding legal parameters. These

47 Wisconsin Supreme Court Race Cost Record $51 Million,
Wisconsin Democracy Campaign (July 18, 2023),
https://www.wisdc.org/news/press-releases/139-press-release-
2023/7390-wisconsin-supreme-court-race-cost-record-51m.

48 Steven Walters, Schimel Could Be Potent Supreme Court
Candidate, Urban Milwaukee (Dec. 4, 2023),
https://urbanmilwaukee.com/2023/12/04/the-state-of-politics-
schimel-could-be-potent-supreme-court-candidate

49 Quote of Ann Walsh Bradley, Wisconsin Public Television,
Candidate Debate, Mar. 27, 2015, https://ballotpedia.org/
Wisconsin Supreme Court elections, 2015 ("This has never
happened before in the state of Wisconsin to this degree that a
political party would Dbe inserted 1into a nonpartisan race.
Political parties have agendas and we can't have courts with
agendas because that undermines the public's trust in the people
in our decisions.")

50 Scott Bauer, Supreme Court candidates spar over partisan
influences, Green Bay Press Gazette (Mar. 24, 2015),
https://www.greenbaypressgazette.com/story/news/politics/2015/03
/24 /supreme-court-candidates-partisan-influences/70405490/
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four members of the court exhibit a continuing and escalating
pattern of power-starved behavior which amounts to an exercise
of sheer raw power accumulation, at any cost. This original
action is their latest power grab. Power—-aggregation of this
nature is often "clad, so to speak, in sheep's clothing," in
hopes that others will not recognize the danger they are in

until it is too late. Morrison v. Olson, 487 U.S. 654, 0699

(1988) (Scalia, J., dissenting). The court of four hopes that
their innocuously clad actions can escape immediate detection as
usually "the potential of the asserted principle to effect
important change in the equilibrium of power [between the
branches] is not immediately evident," so it "must be discerned
by a careful and perceptive analysis. But this wolf comes as a
wolf." Id. (Scalia, J., dissenting). The four Jjustices'
evident lack of regard for fundamental sound judicial principles
requires me to vociferously dissent.
I

104 The legislative power, per the Wisconsin Constitution,
is vested in the legislative branch, not the judicial branch.
Wis. Const. art. IV, § 1 ("The legislative power shall be vested
in a senate and assembly.") This grant of legislative power
includes the power to carry out redistricting. Per the
Wisconsin Constitution, it 1is the legislature, following the
United States census, who shall "apportion and district anew the
members of the senate and the assembly, according to the number
of inhabitants." Wis. Const. art. Iv, §$3. It 1s the

legislature, not the judiciary, who is responsible for creating
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maps which comply with the limited expressed apportionment
guidelines under both the federal and state constitutions.
Under normally functioning political process, when the
legislature "redistricts anew" every 10 vyears and passes
compliant maps, those maps take effect upon being signed into
law by the governor or when the governor's veto of those maps is
overridden. Wis. Const. art. V, § 10(2)a.

105 As a political process delegated to the political

branches, redistricting was not, and is not, the responsibility

of the courts. The court's responsibility as an impartial,
apolitical branch is to declare what the law is. See Marbury v.
Madison, 5 U.S. (1 Cranch) 137, 177 (1803) (emphasis added) ("It

is emphatically the province and duty of the judicial department

to say what the law is."); see also Wis. Justice Initiative v.

Wis. Elections Comm'n, 2023 WI 38, 918, 407 Wis. 2d 87, 990

N.w.2d 122 ("The main power we have been given 1in the
constitution is the judicial power, which by necessity means the
power to interpret the law in appropriate cases."). Thus, the
apolitical judicial branch normally has no role to play in this
political process.

106 But sometimes that traditional ©political process
fails. Where that political process fails, and there is a
constitutional crisis such that there are no compliant maps in
place with which to conduct state elections, then the Jjudiciary
does have an important—albeit limited—role to play in

providing a judicial remedy to solve the issue.
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107 Such was the unappealing situation we found ourselves
in during the Johnson redistricting litigation cycle. The
majority's discussion of our expansive Johnson redistricting
history was underdeveloped. Their framing, all two scant
paragraphs of it, combined with their assertion that this
court's treatment of the issue of contiguity was somehow
"cursory,” majority op. at 922, conveniently lacks important
context and pertinent details on how this court—which included
three current members of the majority—definitively answered
these and all redistricting questions multiple times,
conclusively, throughout our Johnson litigation these last two
years.

108 Following the 2020 census, Wisconsin voters filed a
petition for an original action in this court claiming the then-
existing congressional and state legislative maps were
malapportioned under the state and federal <constitutions,

requiring that new maps be drawn. See State ex rel. Reynolds v.

Zimmerman, 22 Wis. 2d 544, 556, 126 N.W.2d 551 (1964) (finding

"the principle of per capita equality of representation" in

Article 1V, Section 3 of the Wisconsin Constitution). We
granted the petition. Johnson v. Wis. Elections Comm'n, No.
2021AP1450-0A, unpublished order (Sept. 22, 2021). The majority

seems to overlook the inconvenient fact that during the
resulting litigation, this court liberally permitted parties to
intervene, and then "grant[ed] intervention to all parties that

sought 1it." Johnson v. Wis. Elections Comm'n, 2022 WI 14, q2,

400 Wis. 2d 626, 971 N.wW.2d 402 ("Johnson II"), summarily rev'd
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sub nom., Wis. Legislature v. Wis. Elections Comm'n, 595 U.S.

398, 142 s. Ct. 1245 (2022) (per curiam). These intervenors are
listed below.5! This original action commenced an "odyssey" that
brought this court face-to-face with every issue and claim the
parties could garner in support of their proposed maps—

including the contiguity issue raised here. See Johnson v. Wis.

Elections Comm'n, 2022 WI 19, 401 Wis. 2d 198, 972 N.W.2d 559

(Karofsky, J., dissenting) ("Johnson III").

A. Johnson I
109 It is worth remembering how this most recent
redistricting challenge came to the court. In Johnson I, we
laid the groundwork for how we would proceed with the unenviable

task of settling the inter-branch dispute over redistricting

maps. Johnson I, 399 Wis. 2d 623. That year, "[t]lhe political
process failed . . . , necessitating our involvement." Id.,
q19. Called upon to remedy this failure so a map would be in

place for the upcoming election, this court resolved to remedy
the existing malapportionment by selecting a map submitted to us

by the parties. Johnson II, 400 Wis. 2d 626, (6. This

approach sought to preserve our role as an independent judiciary
free of the political thicket. "[N]othing in the constitution

vests this court with the power of the legislature to enact new

I Black Leaders Organizing for Communities, Voces de la
Frontera, League of Women Voters of Wisconsin, Cindy Fallona,
Lauren Stephenson, Rebecca Alwin, Congressman Glenn Grothman,
Congressman Mike Gallagher, Congressman Bryan Steil, Congressman
Tom Tiffany, Congressman Scott Fitzgerald, Lisa Hunter, Jacob
Zabel, Jennifer Oh, John Persa, Geraldine Schertz, Kathleen
Qualheim, Gary Krenz, Sarah J. Hamilton, Stephen Joseph Wright,
Jean-Luc Thiffeault, and Somesh Jha.
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maps. Our role in redistricting remains a purely judicial one,

which limits us to declaring what the law is and affording the

parties a remedy for its violation." Johnson I, 399
Wis. 2d 623, 93. We therefore proceeded, seeing our only
permissible task as "ensuring the maps satisfy
all . . . constitutional and statutory requirements"; not to
adjudicate "[c]laims of political wunfairness in the maps],
which] present political questions, not legal ones." Id., 94.

After all, "[tlhe Jjob of the judiciary is to decide cases based
on the law." Id., 982 (Hagedorn, J., concurring).

110 This court began by stating the obvious: the map
selected must comply with state law, but also federal
constitutional and statutory requirements. Id., 9924-27. These
include the Equal Protection Clause's one-person-one-vote
requirement, the prohibition on multimember congressional
districts wunder 2 U.S.C. § 2c¢, and the Voting Rights Act's
("VRA's") prohibition of "the denial or abridgment of the right
to vote on account of race, color, or membership in a language

minority group." Id.; see Reynolds v. Sims, 377 U.S. 533, 577

(1964) ("[T]lhe Equal Protection Clause requires that a S